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tesotifes 


The  Publishers  are  aware  that  a  period  unu- 
sually long  has  elapsed  between  the  date  of  the 
trials  and  the  publication  of  this  Report.  This 
delay,  however,  has  been  unavoidable ;  and  from 
the  intervening  diminution  of  popular  curiosity, 
will  be  chiefly  or  solely  injurious  to  themselves. 
The  cause  and  the  justification  of  it  will  be 
found  in  their  anxiety  to  render  the  report  of 
these  interesting  proceedings  accurate  and  au- 
thentic, by  obtaining  the  revisal  of  Ithe  account 
of  the  opinions  delivered  from  the  Bench,  and  of 
the  pleadings  at  the  Bar.  The  principal  delay 
occurred  in  obtaining  the  revisal  of  the  pleadings 
for  the  pannels.  In  one  instance,*  one  of  the  learn- 
ed counsel  for  the  pannels  declined  to  revise  the 
proof-sheets  of  the  notes  of  the  pleadings,  and 
it  was  thought  better  to  omit  the  speech  altoge- 
ther. With  the  exception  of  this  omission,  the 
following  Report  may  be  relied  on  as  full  and 
correct. 

The  short-hand  writer  stated  it  to  be  his  in- 
tention to  prefix  a  preface,  for  the  purpose  of 
explaining  certain  circumstances  which  occur- 

*  See  Proceedings  of  26th  May,  page  2. 
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red  after  the  date  of  the  trials,  and  in  m^iidi  he 
considered  himself  to  be  interested.  After  wait- 
ing for  this  pre&tory  notice  for  some  time,  m 
vain,  the  Publishers  did  not  think  themselves 
warranted  in  any  longer  withholding  the  publi- 
cation on  that  account. 
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WILLIAM  EDGAR,  &c. 
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ADMINISTERING  UNLAWFUL  OATHS. 


PRESENT. 

Ridit  Hon.  David  Boyle,  Lord  Justice  Clerks 
Lord  Herma'nd.    I    Lord  Pitmillv. 
Lord  Gillies.        |    Lord  Reston.* 

Counsel/or  the  Crown.^ 
Right  Hon.  Alexander  Maconochie,  Lord  Advocate^ 

H.  Home  Drummond,  Esq.  (  H. Warrsnd£b,WhS. j^pfii^. 
Counsel/or  William  Edgab. 


ZKyBLYk  Clerk,  Esq. 
Geo.  Cranstoun,  Esq. 
Thos.  Thomson,  Esq. 
James  Moncrieff,  Esq. 


Francis  Jeffrey,  Esq. 
J.  P.  Grant,  Esq.    . 
Henry  Cockburn,  Esq. 
J.  A.  Murray,  Esq. 


G.  W.  Boyd,  W.  S.  Agents 


William  Edgar  and  John  Keith  were  placed  at  the 
Bar. 

Lord  Justice  Clerk. — William  Edoar  and  John 
Keith,  Pay  attention  to  the  Indictment  against  you,  which 
is  now  to  bne  read,    v 

<<  William  Edgar  and  John  Keith,  both  present 
prisoners  in  the  Castle  of  Edinburgh,  you  are  Indicted 
and  Accused,  at  the  instance  of  Alexander  Maconochis 
of  Meadowbank,  his  Majesty's  Advocate  for  his  Mqesty's 


« 

interest:  That  albeit,  by  an  Act  paised  in  the  fifty-second 
year  of  his  present  Majesty's  reign,  entitled,  *^  An  Act  to 
^  render  more  effectual  an  Act  passed  in  the  thirty-seventh 
«  year  of  his  present  Majesty,  n>r  preventing  the  Adminis- 
<<  tering  or  Taking  Unlawful  Oaths,"  it  is  inter  alia  enact- 
ed,  ^'  That  evenr  person  who  shall,  in  any  manner  or  form 
«<  whatsoever,  administer,  or  cause  to  be  administered,  or  be 
<*  aiding  or  assisting  at  the  administering,  of  any  oath  or 
<*  engagement,  purporting  or  intending  to  bind  the  person 
<<  taking  the  same  to  conmiit  any  treason  or  murder,  or  any 
**  felony  punishable  by  law  with  death,  shall,  on  conviction 
**  thereof  by  due  course  of  law,  be  adjudged  guilty  of  felony, 
*<  and  suffer  death  as  a  felon,  without  l>enefit  of  clergy/' 
And  further,  by  section  fourth  of  the  said  Act,  it  is  enacted^ 
^  That  persons  aiding  and  assisting  at  the  admimstering  c^ 
*<  any  such  oath  and  engagement,  as  aforesaid,  and  persons 
<<  causing  any  such  oath  or  enn^ement  to  be  administered, 
<<  though  not  present  at  the  acunmistering  thereof,  shall  be 
*<  deemed  principal  offenders,  and  shall  be  tried  as  such ; 
<<  and,  on  conviction  thereof  by  due  course  of  law,  shall  be 
**  adjudged  guilty  of  fidony,  and  shall  suffer  death  as  felons, 
*<  without  benefit  of  clergy ;  although  the  persons  or  person 
^  who  actually  administered  such  oath  or  engagement,  if 
<<  any  sueh-'diere  -shsH-  be^  shaH  not  have  been  tried  or  eon- 
**  victed.'*  And  fuxiher,  by  section  sixdi  of  the  said  Act,  it 
is  enacted,  ^*  That  any  engagement  or  obligation  whatso- 
<<  ever,  in  the  nature  of  an  oath,  purporting  or  intending  to 
^  bind  the  person  taking  the  same  to  commit  any  treason  or 
^  murder,  or  any  felony  punishable  fay  law  with  death,  shall 
^  be  deemed  an  oath  within  the  intent  and  meaning  of  this 
*<  Act,  in  whatever  form  or  manner  the  same  sksol  be  ad- 
*<  ministered  or  taken,  and  whether  the  same  shall  be  ac- 
^<  tually  administered  by  any  person  or  persons  to  any  other 
^  person  or  persons,  or  taken  by  any  other  person  or  per* 
*<  sons,  without  any  administration  thereof  by  ^ny  other  per- 
«« son  or  persons:"  Yet  true  it  is  and  of  verity,  that  you, 
the  said  William  Edgar  and  John  Keith,  are  both  «id 
each,'  or  one  or  other  of  you,  guilty  of  the  said  ^crimes,  or  of 
one  or  more  of  them,  actors  or  actor,  or  art  and  part?  In 
so  far  as  you,  the  said  William  Edgar  and  Joha  Keitli, 
having,  at  Glasgow,  and  in  the  vicinity  thereof,  in  the  course 
of  the  months  of  November  and  Eiecember  1816,  and  of 
January  and  February  1817,  wickedly,  maliciously,  and 
traitorously  conspired  and  agreed  with  other  ev3  disposed 
persons  to  break  and  disturb  the  pabUc  peace,  to  change^ 
subvert,  and  overthrow  the  government,  and  to  cKcit^  i 


and  rake  lasonecdon  and  lebeBioOy  and  espedaily  to  hold 
and  atteod  aecret  meetings  far  the  purpose  of  obtaining  an*- 
nval  Fariiamenta  and  universal  siiffirage,  by  uniawM^and 
violent  means,  did,  then  and  there,  both  and  each,  or  one 
or  odier  of  yon,  wickedly,  maliciously,  and  traitorously  ad« 
nmaister,'  or  cause  to  he  administered,  or  did  aid  or  assist  at 
&e  adn^iiiateiiBg,  to  a  ^eat  nnmber  of  persons,- an  oath  or 
engagement,  pr  an  obligation  in  the  nature  of  an  oath,  in 
the  fidlowiag  terms,  or  to  the  fbUowinff  purport: — <<  In  aw- 
^  &1  presence  of  God,  I,  A  B,  do  voTuntaiUy  swear,  Tliat 
^  I  ^1  persevere  in  my  aidieavouring  to  form  a  brother^ 
/<  hood  of  alkctioii  amongst  Britons  m  every  description^ 
«( who  are  considered  wortny  of  confidence ;  imd  that  I  will 
^  persevere  in  my  endeavours  to  obtain  for  all  the  people  in 
^*  Great  Bsitain  and  Ireland,  not  disqualified  by  crimes  otr 
**  insanity,  the  elective  franchise^  at  the  age  of  twentv-one^ 
**  with  free  and  emial  representation,  and  annual  rarlia* 
^  ments;  and  that  I  will  support  the  same  to  the  utmost  of 
^  my  power,  either  by  moral  or  physical  strength,  as  the 
<(  case  mm  xetj/aire:  And  1  do  fiirdier  swear,  that  neither 
**  hmes,  Mars,  rewards,  or  punishments,  shall  induce  me  to 
**  iEmaa  oo,  or  give  evidence  against,  any  member  or  memr 
^  bers,  collectiv^y  or  individually,  for  any  act  or  express 
^*  flion  dona  or  Trnwo,  xn.  ox  ovkt,  ixi  Ocvia  ov  maoilor  societies, 
^  under  the  punishment  of  death,  to  be  inflicted  on  me  by 
<<  any  member  or  members  of  such  societks.  So  help  me 
**  God,  and  keep  me  stedfiut.''  Which  oath  or  oblig^ition 
did  thus  puiport  or  intend  to  bind  the  persons  takii^  the 
same  to  commit  treason,  by  effecting  by  physical  force  the 
sobversicm  of  the  established  government,  laws,  and  const^ 
tuti<m  of  this  kingdom*  And^  more  particularly^  you,  the 
aa&d  William  Edgar  and  John  Keith,  did,  upon  the  1st  day 
of  January  1817,  or  on  one  or  other  of  the  days  of  that 
month,  or  of  December  immediately  preceding,  or  of  Feb^- 
mary  immediately  following,  at  a  secret  meetmg,  held  for 
that  and  other  unlawful  purposes,  in  the  house  m  William 
Xiegyt,  change^keeper  in  King-street,  Tradestcm,  in  the 
vicmity  of  Glasgow,  or  elsewhere  at  Glasgow,  or  in  the  im* 
mediate  vicinity  thereoi^  both  and  each^  or  one  or  other  of 
you,  wickedly,  maliciously,  and  traitorousljr  administer,  or  , 
cause  to  be  anministered,  or  did  aid  or  assist  at  the  adoii- 
nistering  an  oath  or  obligation  in  the  terms  above  set  forth, 
or  to  the  same  purport,  to  Peter  Gibson,  Jchn  M^Laudi- 
lane^  John  CampbeU,  and  Hugh  Dickson,  aU  present  pri- 
soneiB  in  the  Castle  of  Edinburgh;  as  also  to  James  M'Ewan, 
BOW  or  lately  eaxding-masler  at  Humphries  lifill»  Gorbfds 


of  Glaflffow,  and  M^Dowal  Pate^  or  Peat,  now  or  lately 
weaver  m  Piccadilly-street,  Anderston,  in  the  vicinity  of 
Glasgow,  who,  conscious  of  their  guilt  in  the  premises,  have 
absconded  and  fled  from  justice  r  as  also  to  John  ConneltoD, 
now  or  lately  cotton-spinner  in  Calton  of  Glasgow,  or  to 
one  or  other  of  them,  and  to  other  personsy'whose  names  are 
to  the  Prosecutor  unknowti,  the  said  oath  or  obligation,  thus 
binding,  or  purporting  to  bind,  the  persons  taking  the  same 
to  commit  treason,  as  said  is.  (2.)  And  further,  you,  the 
said  William  Edgar  and  John  Keith,  did,  iqxm  the  4th  day 
of  January  1817,  or  on  one  or  other  ot  the  days  of  that 
month,  or  of  December  immediately  preceding,  or  of  Feb- 
ruary immediately  foUowing,  at  the  house  of  ^Teill  Munn^ 
innkeeper  and  stabler  in  Ingram-street,  Glasgow,  or  else- 
where at  Glasgow,  or  in  the  immediate  vidnity  therec^,  both 
and  each,  or  one  er  other  of  you,  wickedly,  maliciously,  and 
traitorously  administer,  or  cause  to  be  aoministered,  or  did 
aid  or  assist  at  the  administering  an  oath  or  obligation,  in 
the  terms  above  set  forth,  or  to  the  same  purport,  to  the 
said  Peter  Gibson,  John  M^Lauchlane,  John  Campbell, 
Hugh  Dickson,  M'Dowal  P^te,  or  Peat,  and  James 
M^Ewan ;  as  also  to  James  Hood,  Andrew  Sommerville, 
John  Buchanan,  and  James  Robertson,  all  present  prison- 
ers in  the  tolbooth  of  G^laegaw,  or  to  one  or  other  of  them^ 
and  to  other  persons,  whose  names  are  to  the  Prosecutor 
unknown,  the  said  oath  or  obligation  thus  binding,  or  pur« 
porting  to  bind,  the  persons  taking  the  same  to  commit 
treason,  as  said  is.  And  vou  the  said  William  Edffar  hav- 
ing been  apprehended  and  taken  before  Daniel  lumHton^ 
Esquire,  one  of  the  Sherifis-substitute  of  Lanarkshire,  did^ 
in  his  presence  at  Glasgow,  on  the  6th  day  of  March  ISIT* 
emit  and  subscribe  a  declaration;  and  hlaving  been  t^en 
before  Robert  Hamilton,  Esquire,  Sheriff-depute  of  Lanark- 
shire, you  did,  in  his  presence,  at  Glasgow,  upon  the  7th 
and  8tn  days  of  March  1-817,  emit  and  subscribe  two  seve- 
ral declarations :  And  you  the  said  John  Keith  having  been 
mprehended,  and  taken  before  the  said  Robert  Hamilton, 
Esquire,  did,  in  his  presence^  at  Glasgow,  on  the  6th  and 
7th  days  of  March  1817)  emit  and  subscribe  two  several 
declarations:  All  which  declarations,  beinff  to  be  used  in 
evidence  against  each  of  you  remectively,  will  be  lodged  in 
due  time  in  the  hands  of  the  Clerk  of  ihe  H%h  Court  of 
Justiciary,  before  which  you  are  to  be  tried,  that  you  may 
have  an  opportunity  of  seeing  the  same.  At  least,  time^ 
and  places  foresaid,  the  said  oath  or  engagement,  or  an  oath 
or  engagement  to  the  same  purport,  was  wickedly^  mali- 


ciously,  and  traitorously  administered,  or  cauBed  to  be  ad- 
ministered; and  some  persons  did  aid  or  assist  at  the  ad- 
ministering thereof;  and  you  the  said  William  Edgar  and 
John  Keith  are  both  and  each,  or  one  or  other  of  you, 
guilty  thereof,  actors  or  actor,  or  art  and  part  AU  which, 
or  part  thereof,  being  £>und  proven  by  the  verdict  of  an 
Assize,  before  the  Lord  Justice  General,  the  Lord  Justice 
Clerk,  and  Lords  Commissioners  pf  Justiciary,  you  the  said 
William  Edsar  and  John  Keith  ought  to  be  punished  with 
the  pains  of  law,  to  deter  others  fi:om  committing  the  like 
crimes  in  all  time  coming. 

H.  Home  Drummond,  A.D, 


LIST  OF  WITNESSES. 

1  Robert  Hamilton,  Esquire,  Sheriff-depute  of  Lanark- 

shire. 

2  Daniel  Hamilton,  Esquire,  one  of  the  Sheriffi-substitute 

of  Lanarkshire. 

3  Daniel  M^Callum,  clerk  to  John  Drysdale,  Sheriff-clerk 

of  Lanarkshire. 

4  Mathew  Bums,  clerk  to  George  Salmond,  Procurator- 

fiscal  of  Lanaiicriiire. 

5  John  Leslie^  clerk  to  the  «aid  John  Drysdale. 

6  Joseph  Reid,  writer  in  Gla^w. 

7  Alexander  Calder,  sheriffK>mcer  in  Glasgow. 

S  James  Thomson,  clerk  to  the  said  John  Drysdale. 
9  Alexander  Hunter,  changekeeper.  Old  Wynd  of  Glas- 
gow. 

10  Marion  McLaren,  or  M^Lachlan,  now  or  lately  servant 

to  the  said  Alexander  Hunter. 

11  John  Robertson,  innkeeper  and  stabler,   Gallowgate, 

Glasgow. 

12  Agnes  Campbell,  wife  of  Thomas  Dow,  steam-boiler 

maker  and  smith  at  Girdwood  and  Compai^s  foun- 
dry in  Hutchesontown,  in  the  vicinity  of  Glasgow. 
IS  Janet  Rentoul,  now  or  lately  servant  to  Neill  Munn, 
innkeeper  and  stabler  in  Ingram-street,  Glasgow. 

14  Alison  Wilson,  now  or  lately  servant  to  the  said  Neill 

Munn. 

15  Mathew  Fyfe^  spirit^ealer  in  Wikon-street,  Glasgow. 

16  Jean  Boyd,  wife  of  the  said  Mathew  F^e. 

17  William  Lcggat,  changekeeper  in  Kuig-street,  comer 

of  Centre-street,  Tradeston,  in  the  viciniQr  of  Glas- 
gow. 
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18  Hugh  DicksGfiH  preMQt  prisomer  in  the  Casde  of  Edin* 

bui^. 

19  Peter  Uibson,  present  prisoner  thera 

20  John  M^Lachlane,  present  prisoner  there. 
91  William  Simpson,  present  prisoner  there. 

22  James  Hood,  pres^it  prisoner  in  the  tolbooth  of  Olasp- 
cow. 

2S  John  Campbell,  present  prisoner  in  the  Castle  ef  Edin- 
burgh. 

24  Thomas  Sinclair,  present  prisoner  there. 

H.  Home  Drummokd,  A.D. 

LIST  OF  ASSIZE. 

County  qfEdxttburgk* 
Francis  Carteret  Scott  of  Ballemo. 
Richard  Wooley  of  Whitehouse. 
James  White,  tobacconist  in  Dalkeith* 
Robert  Lyle,  baker  there. 
5  John  Wood,  merchant  there. 
John  Brown,  fiirmer,  Carrinffton. 
Andrew  Johnston,  &nner,  ramrosebami. 

County  of  Haddington- 
William  Aicheson,  junior,  of  DrummoTQ. 
John  Sommervill  of  Mordia:m. 
10  William  Hay,  fiirmer,  Howden. 
John  Brodie^  &rmer.  West  Fenton. 
Robert  H<^>e,  farmer,  Fenton. 

County  ofLiiditkgam. 
William  Glen  of  HJains. 
William  Dawson,  jronnger,  Bonnytomv 
IB  John  Trotter,  fanner  at  Stacks. 

Robert  Taylor,  residing  at  Blackness. ' 
George  TumbuU,  fiurmer  at  Northbank. 

City  of  Edinburgh. 

Robert  Firaser,  jeweller  in  Edinburgh. 

Thomas  Richardson,  merchant>tailor  there. 
20  David  Whitelaw,  watch-maker  there^ 

Peter  Peddie^  tniidLHuakor  there. 

William  Trotter,  upholsterer  there. 

Alexander  RusseU,  eoach-makm:  there. 

John  Inverarity,  upholsterer  there. 
^5  George  Yule^  merchant  there. 


Aleiander  Ainslie^  eaddler  tbere. 

John  Steely  confectioner  there. 

James  Innee,  gunnnith  there. 

Daniel  Forrest,  hosier  there* 
SO  Peter  Sawers,  saddler  thereb 

Georji^  Hunter,  merchant  there* 

William  Ross,  tailor  there* 

Charles  McLean,  draper  there. 

Jatkxk  Laing,  saddler  there. 
35  John  Mcpherson,  tailor  there* 

Francis  DaTidson,  confectioner  there. 

William  Cooper,  boot»maker  there. 

William  Dumbrecky  hotel-keeper  there. 

Tcmn  ^LeUh, 
John  M^Kenzie,  merchant  in  Leitb* 
iO  Archibald  Clc^cMm,  corn-merchant  there. 
Thomas  Morton*  shq>-builder  there. 
Rober(ion  Paterson,  painter  there. 
Charles  Robertson,  merchant  there. 
Jcrfin  Sanders,  a^nt  there. 
45  Jcdui  Glov^t  i¥right  there. 

Ad.  Giixiss. 

David  Douglas. 


LoBD  ADVocATSi^-«-From  certain  drcmnstanoes,  I  find  a 

Eper  to  move  the  Court  to  desert  the  diet  against  John 
idi  pro  loco  it  tempore.    He  will  therefore  be  commit- 
ted to  prison  upon  a  new  warrant 

[This  molion  was  accordingly  agreed  to.] 

LoBD  Justice  Clbbk.-* William  Edgar,  What  do  yon 
wKj  to  this  Indictment?—- Ave  you  guilty  or  not  guilty  of  the 
cAarges  contained  in  it  ? 

WiixiAM  EDOAB«-*-Not  gniity,  mjr  Lord* 

Mr  Cranstouk. — I  am  of  Counsel  in  this  case  for  the 
prisoner  at  the  bar.  The  indictment,  whtdi  your  Lordships 
have  just  heard  read,  diaiges  the  rarisoner  with  a  capital 
crimen  diat  of  admmistering  an  oatn  purporting  or  intendr 
ing  to  bind  the  takers  to  ooaunit  die  crime  of  treason. 

iCy  Lords,  this  is  not  a  point  of  dittay  recognised  by  the 
ancient  and  common  kw  of  Scotland;  neither  the  nature  of 
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the  o£EsDce  itseli,  nor  the  manner  in  which  it  is  to  becharg* 
ed,  is  pointed  out  by  any  precedents  or  authorities  fiin^iar 
to  your  Lordships.  It  is  a  charge  introduced  by  a  special 
statute^  and  recently  introduced ;  and^  so  far  as  I  know, 
no  trials  have  taken  place  hitherto  upon  that  statute  in 
Scotland,  and  according  to  your  forms. 

It  will  be  admitted,  mat  Uiis  crime  is  of  a  nature  peculi- 
arly delicate.  The  life  of  the  prisoner  at  the  Bar  may  de- 
pend on  the  construction  to  be  put  on  words  alone,  without 
reference  to  overt  acts  by  which  they  may  receive  a  clear 
and  unambiguous  interpretation.  To  administer  an  oath 
vrithout  judicial  authority  is  perhaps  not  a  very  commend- 
able practice ;  and  in  a  moral  point  of  view  it  may  sometimes 
be  improper,  as  tending  to  lessen  the  obligation  of  an  oath, 
when  thus  applied  to  mvolous  or  improper  subjects,  or  on 
frivolous  and  improper  occasions.  But,  my  Lords,  at  the 
same  time,  it  is  not  in  itself  an  ill^^  thing — ^it  is  prohibited 
by  no  law ;  and  I  understand  and  am  well  mformcd  that  it  is 
a  common  and  daily  practice.  It  is  practised  in  many 
associations  and  fraternities ;  for  example,  in  masonic  meet- 
inffs,  when  there  is  not  the  least  intention  on  the  part, 
eiUier  of  the  persons  who  administer,  or  of  the  persons 
who  take  the  oath,  on  the  one  part  to  impose,  or  on  the 
other  to  undertake  an  unlawful  obligation.  To  make  a 
common  practice  of  this  nature  the  ground  of  a  capital  pu- 
nishmentf  when  the  guilt  or  innocence  of  the  act  depends 
on  the  interpretation  of  the  mere  words  used,  may  appear 
«iot  perhaps  aho^ther  in  unison  with  the  mild  and  equita- 
ble spirit  of  Bndsh  jurisprodence.  Your  Lorddiips  are 
well  acquainted  with  the  statute  I.  Mary,  chap.  1st,  which 
swept  away  from  the  law  that  mass  of  constructive  treasons 
by  which  it  had  been  previously  poUuted — a  statute  held  by 
the  nation  at  the  time  it  was  enacted,  as  one  of  the  greatest 
blessings  ever  conferred  by  the  Lcmslature^  and  still  looked 
m  to  by  their  posterity  with  a£niration  and  gratitude. 
Though  constructive  treason  was  thus  abolishecC  yet  the 
statute  upon  which  the  present  indictment  is  founded  tends 
to  introduce  a  capital  felony,  which,  diough  not  pumshed  as 
treason,  is  yet  punished  with  death,  the  uUitnum  supplicium 
of  the  law. 

This  statute  was  no  doubt  passed  at  a  time  when  bands 
of  armed  men  were  committing  every  species  of  atrocity, 
when  they  were  burning,  robbing,  and  murdering,  and  m 
particular  wh^i  they  were  compelling  persons  by  force  to 
swear  oaths,  unnuestionably  and  clearly  imposing  an  obliga- 
tion to  commit  ielonies.  In  this  state  jof  things,  a  speedy  and 
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efficadonsremedy  wbb  necessary;  and  no  doabt  tfab  statata 
was  passed  with  the  best  intentions,  and  may  hare  been 
productive  of  the  most  salutary  consequences.  AU  this 
bern^  allowed,  yet  considered  as  a  standing  rule,  incorpo- 
lated  in  the  criminal  kw  of  Scotland,  and  applied  to  oUier 
occasions  than  those  eontemplated  by  the  Legislature,  it  was 
not  perhifw  penned  with  all  the  caution  requisite,  and  ma^ 
inTolve  principles  which  it  would  not  be  very  safe  to  adnnt 
permanently  into  our  system  of  jurimrudence*  But  it  is  not 
your  Lordships'  province  to  jud^  oi  the  merits  of  the  en« 
actment,  and  £Eir  less  am  I  entitlal  to  pronounce  an  cpinion 
upon  that  subject  It  makes  part  of  Uie  statute  law  of  Scot- 
land, and  that  is  enough.  But  although  I  am  not  entitled 
to  inquire  into  the  expediency  of  the  law,  it  is  my  right,  and 
it  is  my  duty,  to  inquire  in  what  manner  the  words  of  it  shall 
be  construed— in  what  manner,  being  part  of  the  criminal 
law  of  Scotland,  it  shall  be  applied  and  accommodated  to 
our  form  of  judicial  proceedings.  And  after  fiilly  consider*^ 
inff  the  subject  in  this  more  Ihnited  view,  I  trust  I  shall  be 
aUe  to  satisfy  your  Lordships  that  the  libel  in  this  case  is 
not  relevant,  according  to  the  principles  of  the  criminal  law 
of  Scotland.  This  is  a  subject  of  the  utmost  importance, 
and  to  which  .the  attention  of  your  Lordships  is  now  most 
earnestly  reaaeated* 

In  this  indictment  the  major  proposition  sets  fixrth,  that, 
<<  Albeit,  b^  an  act  passed  in  die  fifty-second  year  of  his 
present  Majesty's  reign,  entitled,  *  An  act  to  render  more 
effectual  an  act  passed  in  the  thirty-seventh  year  of  his  pre- 
sent Majesty,  for  preventing  the  administering  or  taking 
unlawful  oaths,'  it  is,  inter  ^ioy  enacted,  <  That  eveiy  per« 
son  who  diall,  in  any  manner  or  form  whatsoever,  admi- 
nister, or  cause  to  be  administered,  or  be  aiding  or  assist- 
ing at  the  administering  of  any  oath  or  engagement,  pur-^ 
porting  or  intending  to  oind  the  person  takmg  the  same  to 
commit  any  treason  or  murder,  or  any  felony  punishable 
by  law  with  death,  shall,  on,  conviction  thereof  by  due 
course  of  law,  be  adjudged  guilty  of  felony,  and  suffer  death 
as  a  felon,  without  b^efit  of  clexgy.'"  There  are  then 
other  clauses  of  the  statute  recited  in  this  major  proposi- 
tion. 

With  regard  to  the  major  proposition  of  this  indictment, 
I  have  no  Objections  to  make  to  it  It  is  correct  in  reciting 
the  clause  of  the  act  constituting  the  crime  which  is  now  to 
be  tried;  and,  therefore,  in  considering  this  proposition,  the 
only  thins  to  be  attended  to  is,  the  nature  of  the  crime 
which  is  here  stated  to  be  punishable  witfi  death  ?    It  is  the 
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aduuiiiileriiig  an  otttih  **  porportiflg  or  intending  to  bind 
Ae  peraon  taking  the  aame  to  commit  treaaon  or  murder^ 
or  any  felonv  pnniahable  with  death*'* 

Upon  reacnng  this  daiue^  yonr  Lordahipa  will  be  satisfiedf 
That  it  is  not  rafficient  to  constitute  this  crime  that  an  oath 
was  administered— it  is  not  sufficient  that  thepersoo  adminia* 
tering  that  oath  had  criminal  intentions  at  the  time— or  that 
he  was  engaged  at  the  time  in  criminal  practices — it  is  not 
enough  tlmt  the  person  who  takes  the  oath  intends  to  com* 
mit,  or  is  in  the  course  of  oommittingcriminal  {nracticea.  All 
fliat  is  insufficient  to  constitute  the  crime  here  set  forth.  It 
is  necessaij)— it  is  the  essence  of  the  crime»  that  the  oath  ad-  . 
ministered  shall  itself  purport  or  intend  to  bind  the  taker  to 
commit  the  crimes  q)ecified  in  the  statute*^  It  is  quite  pos- 
sible that  two  persons  may  be  actually  engaged  in  commit- 
ting the  crime  of  treason,  and  while  thus  occupied^  that 
one  of  them,  with  a  view  of  practising  a  deceit  on  those 
who  were  present,  and  of  ^isnaring  them  into  the  traitor- 
ous conspiracy,  ^ould  administer  an  oath  to  his  associate^ 
under  the  pretence  of  binding  him  to  commit  the  trea* 
son.  But  if  that  oath  did  not  in  fiict  impose  the  obliga- 
tion, it  could  not  warrant  a  conviction  under  this  statute* 
It  miffht  be  an  overt  act  of  treason,  and  all  the  persons  pre* 
sent,  ne  who  administered  the  oath,  he  who  took  the  oath, 
and  the  spectators,  miffht  be  punishable  as  traitcMSs,  yet  still 
an  indictment  under  me  present  statute  could  reach  none 
of  them;  for  to  make  the  statute  apply,  it  is  ess^itiai  that 
the  oath  administered  purports  or  intends  to  bind  the  party 
taking  it  to  ccMnmit  treason  or  felony*  An  oath  not  con- 
taining that  obligaticm,  however  nefarious  and  detestable 
in  its^  may  be  the  ground  of  a  different  prosecution,  but 
it  cannot  be  the  ground  of  the  charge  now  before  your 
Lordshq>k  All  tms  is  too  clear  to  require  any  illustra- 
tion ;  it  must  be  manifest  to  every  one  who  reads  the  words 
<tf  the  statute* 

Having  said  thus  much  on  the  major  proposition  of  the 
indictment,  we  now  come  to  ocmsider  the  minor  proposition. 
Here,  as  in  other  cases^  there  are  two  aabjects  of  inquiry; 
Isi^  Whether  the  focts  set  forth  in  the  minor  amount  to  the 
charge  in  the  major  ?  and,  2dj  Supposing  that  they  do,  wbe* 
ther  they  are  specified  with  that  precision  and  minuteness 
which  are  required,  according  to  the  law  of  ^SffttlfMid,  to  con- 
stitute a  relevant  indictment? 

The  nunor  begins  in  these  terms :  «<  Yet  true  it  is  and  of 
verily,  that  you,  the  spud  William  Edgar  and  John  Keith, 
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ftre  botb  and  eadi,  or  one  or  other  of  yon,  giultyof  the  uiA 
crimes^  or  of  one  or  more  of  than,  actors  or  actori  or  Art 
and  part:  In  eo  fiff  as  you,  die  said  William  Edgar  and 
John  Keith,  ha^g,  at  Glasgow,  and  in  the  ricinitv  thereof 
in  the  conrse  of  tbe  months  of  November  and  December 
1816,  and  of  Jannar^  and  February  1817}  wickedly,  mali* 
ciously,  and  traitorously  conspired  and  agreed,  with  other 
evil  disposed  persons,  to  break  and  diBturb  the  pid)lic  peaee^ 
to  change,  subvert,  and  overthrow  the  government,  and  to 
excite,  move,  and  raise  insurrection  andrebellion,  and  espe- 
cially to  hold  and  attend  secret  meetings  for  the  purpose  of 
obtaining  annual  Parliaments  and  universal  suffirage,  oy  im* 
lawful  and  violent  means,  did,  then  and  there,  both  and 
each,  or  one  or  other  of  you,  wickedly,  maliciously,  and 
traitorously  administer,  or  cause  to  be  administered,  or  did 
aid  or  assist  at  the  administering,  to  a  great  number  of  per- 
sons, an  oath  or  engagement,  or  an  obngation  in  the  nature 
of  an  oath,  in  the  following  terms,  or  to  the  following  pmw 
port*' — And  then  the  words  of  the  oath  are  recited. — •<  In 
awful  presence  of  God,  I,  A  B,  do  voluntarily  swear.  That 
I  will  persevere  in  my  endeavouring  to  form  a  brotherhood 
of  affection  amongst  Britons  of  every  description,  who  are 
considered  worthy  of  confidence;  and  that  I  will  persevere 
in  my  endeavours  to  obtain  for  all  the  people  in  Great  Bri- 
tain  and  Ireland,  not  disqualified  by  crimes  or  inaaniQr,  the 
elective  fitmchise^  at  the  age  of  twen^-one,  with  finee  and 
equal  representation,  and  annual  Parliaments;  and  that  I 
will  support  the  same  to  the  utmost  of  my  power,  ehber  by 
moral  or  physical  strength,  as  the  case  may  require:  And 
I  do  further  swear,  that  neither  hopes,  fears,  rewards,  or 
punishments,  shall  induce  me  to  inform  on,  or  give  evidence 
against,  any  member  or  members,  coUectively  or  indivi- 
dually, for  any  act  or  expression  done  or  made,  in  or  out^ 
in  this  or  simuar  societies,  under  the  punishment  of  death, 
to  be  inflicted  on  me  by  any  member  or  members  of  such 
societies.  So  help  me  God,  and  keep  me  stedfiMt"  And 
it  is  said  in  the  indictment,  that  this  oath,  or  at  l«Mt  an  oadi 
of  the  same  purport,  was  administered.  * 

It  is  here  set  ftirth,  diat  the  prisoner  at  the  bar  was  in  the 
course  of  committiiig  certain  heinous  crimes.  These  crimes, 
your  Lordships  will  observe,  are  not  laid  as  a  substantive 
charee  against  the  prisoner;  and  it  is  impossible  that  they 
should  be  so  laid  in  this  indictment,  for  a  prisoner  can  be 
charged  with  nothing  in  the  minor,  but  what  amounts  to  the 
crime  laid  in  the  migor  propositi<m.     It  is  said,  that 
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the  prisoner  having  committed  those  crimes,  did  administer 
'  the  oath.  But  those  crimes  are  not  laid  with  a  view  to  inflict 
|ranishment  on  him  for  them,  though  perhaps  they  are.  stated 
in  modum  probationis  of  another  crime,  it  is  incompetent 
in  the  minor  proposition  of  the  indictment  to  say  that  the 
prisoner  is  {[uilty  of  a  felony  not  chawed  in  the  major^  in 
order  to  punish  him  for  that  felony.  Ine  charge  in  this  in^ 
dictment  is  for  administering  an  unlawfiil  oath ;  and  what- 
ever fiu;t8  connected  with  a  separate  crime  are  set  forth  in 
the  minor  only,  they  make  no  part  of  the  charge  against 
the  priscmer  at  the  bar.  I  trust  I  shall  afterwards  shew, 
though  it  is  not  at  present  the  time  to  make  inauiry  into 
this,  that  however  atrocious  the  crimes  here  afiirmed  to 
have  been  committed  bv  the  prisoner  may  be,  as  they  are 
jn  themselves  totaUy  irrelevant  to  infer  the  crime  with  which 
he  is  really  charffed,  so  at  the  same  time  it  is  incompetent, 
according  to  the  Leiw  of  Scotland,  to  bring  any  proc^  of  those 
crimes.  This  I  shall  postpone  for  after  consideration,  pro» 
ceeding,  in  the  mean  time,  to  consider  the  oath  which  was 
administered,  which  is  said  to  purport  an  obligation  on  the 
taker  to  commit  treason. 

The  oath  is  in  these  words  :--^**  In  awful  presence  of  God, 
I,  A  B,  do  voluntarily  swear.  That  I  will  persevere  in  my 
endeavouring  to  form  a  brotherhood  of  affection  amongst 
Britons  of  every  description,  who  are  considered  worthy  of 
confidence;  and  that  I  will  persevere  in  my  endeavours  to 
obtain  for  all  the  people  in  Great  Britain  and  Ireland,  not 
disqualified  by  crimes  or  insanity,  the  elective  fi-anchise,  at 
the  age  of  twenty-one^  with  firee  and  equal  representation, 
Slid  annual  Parliaments;  and  that  I  will  support  the  same 
to  the  utmost  of  my  power,  either  bv  moral  or  physical 
strength,  as  the  case  may  require:  And  I  do  fiirther  sn^ear, 
that  neidier  hopes,  fears,  rewards,  or  punishments,  shall  in- 
duce me  to  inform  on,  or  eive  evidence  against,  any  mem- 
ber or  monbers,  collectivefy  or  individual^,  for  any  act  or 
expression  done  or  made^  in  or  out,  in  this  or  similar  so- 
cieties, under  the  punishment  of  death,  to  be  inflicted  on 
me  by  any  member  or  members  of  such  societies.  So .  help 
ifte  God,  and  keep  me  stedfitst." — Then  it  is  said,  <<  Which 
oath  or  obligation  did  thus  purport  or  intend  to  bind  the 
persons  taking  the  same  to  commit  treason,  by  effecting  by 
physical  force  the  subversion  of  the  established  government^ 
laws,  and  constitution  of  this  kingdom." 

Here  the  prosecutor  recites  me  oath,  and  says  that  it 
purports  an  obligation  on  the  person  taking  it'  to  commit 
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treflsdn,  by  efl^cting  by  physical  force  the  subrenion  of  the 
established  government,  laws,  and  constitution  of  this  king- 
dom. But  it  is  not  enough  that  the  prosecutcM'  says  it 
has  that  purport.  If,  on  considering  the  oath  itself  your 
Lordships  are  of  opinion,  that  it  does  not  imply  what  the 
prosecutor  alleges,  his  mere  averment  that  it  is  an  oath  of  a 
certain  purport  wUl not  make  it  so;  and  he  is  not  entitled  to 
have  that  question  sent  to  the  Jury,  for  that  would  be  taking 
from  the  Court  the  question  as  to  die  relevancy  of  the  in> 
dictment. 

Suppose  in  an  indictment  for  perjury^  the  prosecutor^ 
after  alleging  in  ffeneral  terms  tnat  this  specific  o&nce 
has  been  committed,  proceeds  in  the  minor  proposition  to 
give  the  deposition  of  the  prisoner  in  detail,  and  afterwards 
to  contrast  it  with  what  he  all^;es  to  be  the  truth,  asserting 
tliat  there  is  such  a  manifest  discrepancy  as  necessarily  im- 
plies the  commission  of  the  crime  charged — still  his  mere 
assertion  on  this  subject  wiU  not  be  sufficient;  and  if  the 
Court  shall  be  satisfied,  on  comparing  the  alleged  truth  with 
the  allesed  &lsehood,  that  there  is  not  an  absolute  contra- 
diction between  them ;  in  other  words,  that  what  the  priso- 
ner has  sworn  may  be  reconciled  with  what  the  prosecutor 
says  he  ought  to  have  sworn,  you  will  not  hold  the  indict- 
ment to  be  rfilevaIl^  nor  »end  tKe  cViargv  to  a  Jury  tO  be 

tried.     That  bein^  the  case^  if  your  Lordships^  on  reading 
this  oath,  be  of  opinion,  that  it  does  not  purport  what  the 

imblic  prosecutor  says  it  purports,  then  I  say  this  is,  an  inre* 
evant  Ubel.  It  is  true  that,  besides  the  word  *<  purport- 
ing," there  is  another  word  used  here^  **  intending."  What 
is  die  signification  of  the  word  intending  I  shall  afterwards 
consider,  and  it  is  of  material  importance  to  this  case ;  but 
let  us  see,  in  the  first  place,  what  is  the  signification,  of  the 
term  purpart.  This  term,  as  every  body  knows,  is  applied 
to  denote  the  meaning  of  words  as  gathered  from  the  words 
themselves— 4he  meaning  as  expressed  in  contradistinction 
to  the  meaning  which  may  be  caryectured  from  extrinsic 
&ctB  or  circumstances.  Look  then  at  the  words  of  the  oath, 
and  see  if  it  purports  what  the  prosecutor  says  it  does.  No 
man  who  reads  it  can  say  so.  The  words  of  the  oath  ar^ 
<<  I  will  persevere  in  my  endeavouring  to  form  a  brother- 
,hood  of  affection  amongst  Britons  of  every  description, 
who  are  considered  worthy  of  confidence."  Nobody  will 
pretend  to  say  that  there  is  an  obligation  to  commit  trea- 
son here.  Tnere  is  an  obligation  to  form  a  brotherhood 
of  affection.  All  the  subjects  of  this  country  are  brother»; 
and  it  b  becoming  that  they  should  dwell  together  in 
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mdtf.  Hus  caniiot  purport  any  tfaoig  to  be  done  that 
ift  iB]pK^)er.  The  oaUi  then  goes  on»  **  Hiat  I  will  per* 
aevere  in  my  endeavours  to  obtain  for  all  the  people  cf 
Great  Britain  and  Ireland,  not  disoualified  by  crimes  or 
insanitfrf  the  electire  franchise^  at  tne  a^e  of  twenW-one^ 
with  tree  and  equal  representation,  and  annual  Parliap 
meats."  There  are  few  persons  at  present,  who  are  quali* 
fied,  either  from  their  natural  parts  or  informatiofiy  to  judge 
of  sttMects  of  this  kind,  who  will  be  of  opinion  that  either 
annual  Parliaments  or  universal  suffrage  would  be  of  ad« 
vantage  to  tiie  inhabitants  of  this  country,  or  windd  con- 
duce to  any  tiling  else  than  anarchy  in  the  first  instance, 
and  de^Kitism  in  3ie  end.  But  ahhou^  this  is  true^  it  la 
well  known  to  your  LorcUiips,  tiiat  it  is  the  privil^  of 
every  subnect  in  this  country,  to  form  his  own  opinion  on 
aobjects  of  a  political  nature;  and  having  formed  his  ofi^ 
nion,  he  may  make  use  of  lawfol  means  to  have  such  diafr- 
gas  produced  in  the  constitution  or  govemmoit  of  the 
country  m  he  may  think  expedient.  Ine  Legislature  has 
at  di&rent  times  altered  die  duration  of  Paniament  and 
ilw  mode  of  suffirage ;  aiMl  if  any  person  believes  that  an- 
nual Parliaments  and  univeraal  simrage  would  be  of  benefit 
io  the  eountiy,  it  is  no  crime  to  ose  lasirfiil  endeavours  to 
obtain  these  objects,  winch  can  only  be  obtsined  lawfiilfy 
by  an  act  of  the  British  Parliament  itself;  and  you  know, 
that  petitions  for  such  objects  are  daily  ppcsqited  to  Par- 
liament, and  daily  reoeived. 

It  is  said  in  the  oath,  ^  I  will  persevere"  in  these  en- 
deavours. If  the  endeavours  are  lawful,  the  persevering  in 
them  is  no  crime  at  all.  It  is  not  said  in  the  oath,  or  in 
any  part  of  die  indieUnent,  that  the  prisoner  was  engaged  in 
unlawfol  projects  for  diese  purposes.  It  is  said,  indeed,  in 
the  indictment,  that  llie  persons  who  adouniistered  the  oath 
were  engaged  in  a  treasonable  conspiracy;  but  there  is  no 
specification  of  circiunstances  to  evince  the  prisoner's  ao* 
cessi^i  to  this  conspiracy,  nor  is  the  offence  of  conspiracgr 
any  part  of  the  substantive  chaxge  made  against  him  in  the 
indictment.  That  being  the  case,  the  oath  or  obligation  to 
endeavour  to  obtain  annual  Parliaments  and  universal  suf* 
-firage,  is  an  obligation  in  itself  perfectly  innocent.  Your 
Lord^bips  will  not  si^  that  these  endeavours  are  unlawful, 
nor  will  vou  impute  improper  motives  to  the  party  in  pro» 
seouting  them,  for  you  are  not  authorized  to  make  socn  all 
intendment.  Whoi  a  person  promises  to  use  every  endea- 
vour to  aooomplish  an  object,  uie  graorality  of  diis  expres- 
non  will  never  eoctend  it  to  unlawful  wdeavoursi— 4t  wiet 
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be  oonstnied  with  the  oommon  and  neoeauurv  limitatioii^ 
that  he  will  use  every  endeavour  w^ich  he  may  lawfully  use. 
If  this  principle  of  construction  were  not  adopted,  the  oath 
of  Abjuration  itself  mig^t  be  converted  into  an  obligation  to 
commit  treason.  <*  I  do  fiuthfully  promise,  to  the  utmost 
af  my  power,  to  support,  maintain,  and  defend  the  succes- 
sion of  the  Crown,"  purports,  that  I  will  support,  main- 
tain, and  defbid  it  by  lawful  means, — but  not  by  imlawfid 
means,  not  by  fislony,  murder,  or  treason.  • 

The  oath  in  the  indictment  then  goes  on  to  say,  <<  thai  I 
will  support  the  same  to  the  utmost  of  my  power,  eidier  by 
moral  or  phjwcal  strength,  as  the  casemay  require."  Sup- 
port what  ?  Here  is  an  ambiguity  in  the  oath ;  and  an  am- 
Inguity  which  shews  how  haeardous  it  is  to  admit  construe* 
tive  treasons  reared  upon  words  uttered  by  perscms  not  cri- 
tically acquainted  with  the  imperfect  instrument  of  language. 
Interpret  this  passage  any  way  you  chuse,  it  will  not  amooot 
to  any  thing  crhmnal.  Even  supposing  diat  it  Innds  the 
party  taking  the  oath  to  obtain  the  cd>)ectB  which  are  speci- 
fied in  it  by  »ond  or  physical  force,  iriiat  ia  the  remit? 
it  is,  that  lawfid  objects  are  to  be  obtained  by  lawful  mea- 
sures. No  person  can  be  blamed  for  exerting  his  utmost 
eflbr^  under  that  Umitatioa.  Or  take  the  only  other  con- 
struction wbAcU  can  be  pu\  upon  iii\»  dLame  of  tke  oath,  and 
aiqppase  the  party  to  swear,  taat  he  will  support  amwiai  Par- 
liaments and  universal  suffiage  to  the  utmost  of  his  power^ 
when  these  o^cts  shall  have  &en obtained;,  that  he  wUl  use 
his  best  endeavours  to  oontinue  and  perpetuate  these  imagi- 
nary biessings,  when  they  shall  once  have  been  procnred  mr 
the  country.  Is  this  an  unlawfiil  obligation?  It  certainly  is 
not.  If  lawfiilotgeets  are  obtained  in  a  lawfid  manner,  then 
^  it  is  thedtt^  of  good  subjects  to  supportand  oontinue  them. 
So  that  whaitever  construction  you  put  \xpon  this  clause  of 
tile  oe A,  whether  you  suppose  it  to  refer  to  enterprises  for 
obtaining  what  does  not  already  exist,  or  for  supporting 
innrovements  after  tkey  shaU  be  established  by  law,  it  is  in 
rittier  case  perfectly  annocent.— With  regard  to  the  terms 
*<  moral  and  phyncal  stMttffth,"  I  may  remade,  a  man  aaay 
auppevt  wlisit  is  kiwfid  either  by  the  one  or  the  other,  and 
yet  be  free  from  blame.  The  individaals  attempting  to  pro- 
cwe  annual  ParliameaitB  and  universal  suftri^;e,  might  em* 
T^oj  their  moral  strength  for  that  purpose  by  using  at»- 
ments ;  or  their  physical  strength^  for  instance,  by  bemg 
despatched  mth  letters  and  messages,  or  going  about  to 
solicit  Members  of  Parliament  for  their  support.  A  pcr- 
flon  may  erect  hu8tings»  and  may  fce^  off  Uie  cabUa^e 
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limf  employ  ku  phyucBl  force  in  twenty  differait  way^ 
without  doing  any  thuig  that  is  unlawfuL 

The  oath  concludes^  «  And  I  do  further  swear,  that  nei- 
ther hopes,  fears,  rewards,  or  punishments,  shall  induce  me 
to  inform  on,  or  give  evidence  against,  any  member  or  mem- 
bers, collectively  or  individual^,  for  any  act  or  expression 
done  or  made,  in  or  out,  of  this  or  similar  societies,  under 
the  pmiishment  of-death,  to  be  inflicted  on  me  by  any  mem- 
ber or  members  of  such  societies.  So  help  me  God,  and 
keep  me  stedfast."    I  admit  at  once^  it  is  improper  for  any 

Esrson  to  undertake  an  obligation  not  to  give  evidence, 
ut  that  is  not  an  obligation  to  commit  treason ;  it  is  only  to 
commit  a  misdemeanor  with  which  we  have  here  no  concern. 

Not  one  of  those  dauses  of  the  oath  can  support  the  ma- 
jor proposition  in  the  indictment.  Read  the  oath  from  be- 
ginning to  end,  and  say,  does  it  impose  any  obligation  to 
ocnnmit  treason?  Read  the  words  a  hundred  times  over, 
and  still  it  will  be  impossible  to  say  that  such  is  its  pur- 
port* For  it  may  be  explained  to  mean  an  obligation  to 
csideavour  to  obtain  lawful  objects,  and  cannot  be  ^qilain- 
ed  fiiirly  to  mean  any  thing  else.  I  am  npeakin^.  of  the 
purport  of  the  oath,  and  not  of  what  might  be  the  intention 
of  the  parties  at  the  time;  and  if  that  oath  does  not  purport 
treason,  there  is  an  end  of  the  present  indictment. 

The  public  prosecutor  inunediately  adds,  <<  Which  oath 
or  obligation  did  thus  purport  or  intend  to  Innd  the  persona 
taking  the  same  to  commit  treason,  by  effecting  by  physical 
force  the  subversion  of  the  established  government,  laws,, 
and  constitution  of  this  kingdom."  No  doubt  the  prosecu- 
tor makes  that  averment,  out  I  say  the  averment  is  utterly 
unfounded,  and  that  the  oath  does  notpuiport  the  obligation 
which  he  says  it  purports.  It  is  for  your  Lordships  to  judge 
wh^er  it  aoes  so  or  not^  and  if  you  are  of  opinion  that  it 
does  not,  then  nothing  that  the  prosecutor  affirms  on  the 
subject  can  have  the  smallest  influence^  as  he  is  not  entitled 
to  go  to  the  Jury,  and  leave  it  to  them  to  determine  what  is 
the  purport  of  the  oath;  for  that  would  be  to  take  the  rele- 
vancy of  the  indictment  out  of  your  hands  into  his  own. 

The  prosecutor  has  given  you  a  gloss  or  comment  on  the 
oath,  and  you  will  judge  if  it  be  correct.  The  civilians  have 
a  nickname,  I  forget  what  it  is,  for  a  gloss  which  extracts  a 
meaning  from  the  text  exactly  the  reverse  of  what  it  natu- 
rally b^rs.    This  gloss  is  precisely  of  that  nature. 

In  the  oath  there  are  the  words,  *<  I  will  support  the  same  to 
the  utmost  of  my  power,  either  by  moral  or  pnysical  strength**^ 
hk  the  prosecutor's  comment  the  vford  Jin-ce  is  substituted 
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for  strength.  That  may  be  thought  immaterial,  and  to  hare* 
proceedra  from  inattention,  but  it  is  not  ao.  It  has  been 
introduced  in  order  to  insinuate  soihething  di&rent  from 
what  the  oath  purports*  Strength  in  common  language  ap- 
plies to  bodily  exertion.  Force  apjdies  to  an  asseimdage 
of  armed  persons.  Although  you  can  speak  of  an  armed 
£>rce^  you  cannot  speak  of  an  armed  strength;  a  circum- 
stance which  showsy  that  the  meaning  of  me  words  is  not 
the  same.  The  prosecutor  by  this  clause  means  to  insinuate, 
that  the  parlies  were  to  endeavour  by  an  armed  force  to 
obtain  their  objects;  a  purpose  which  cannot  be  inferred 
from  the  words  of  the  oaA  at  all.  It  is  farther  said,  that 
the  oath  was  to  bind  to  the  <<  subversion  of  the  established 

S^vemment,  laws,  and'  constitution  of  this  kingdom/'  but 
ere  is  nothing  from  the  banning  to  the  end  of  the  oath 
about  effecting  any  thing.  The  parties  bound  themselves  to 
use  endeavours  to  obtain  annual  parliaments  and  universal 
suffrage;  and  these,  if  obtained  in  a  lawful  manner,  are  not 
k  subversion  of  the  government,  laws,  and  constitution  of 
the  kingdom.  The  gloss,  therefore,  has  extracted  a  mean- 
ing from  the  text  exactly  die  reverse  of  what  the  words  bear* 
The  public  prosecutor  cannot  be  allowed  to  do  this ;  and  the 
libel  on  that  account  is  irrelevant. 

But  I  go  fisrther,  and  1  request  you  ti^dbserve  what  may 
not  atfirat  sight  be  apparent,  but  which,  on  full  considera- 
tion of  the  law,  will  unmediately  occur  to  all  of  you,  that 
even  on  the  supposition  that  this  oath  did  purport  what  the 
public  prosecutor  says  it  does,  yet  it  would  not  purport  an 
obligation  to  oommit-  treason.  For  I  maintain,  that  persons 
bound  to  effect  by  physical  force  the  subversion  of  the  esta* 
Uished  government,  hwsy  and  constitution  of  the  kingdcmiy 
are  not  necessarily  bound  to  commit  treason.  It  is  well 
known  to  your  Lordships  that  there  are  two  great  species  of 
treason  in  law.  We  shall  dismiss  from  our  consideration  at 
present  a  great  many  treasons,  such  as  debasing  the  eoin, 
murdering  judges,  &c.  with  which  the  public  prosecutor 
does  not  and  cannot  pretend  that  this  oath  could  have  any 
connexion  whatever.-  There  are  just  two  kinds  of  treason 
specified  in  the  statute  of  Edward  IIL  to  which  it  could  pos^ 
sibly  refer;  1st,  compassing  the  King's  death ;  2d,  levying 
war  against  him.r  I  shall  i^erwards  neak  of  a  third  trea- 
son, established  by  a  subsequent  act»  the  S6th  of  the  King. 
In  o^der  to  make  an  incficUnent  for  either  of  these  two 
kinds  of  treason  relevant,  it  is  not  enough  to  say,  that  the 
party  intended  to  effect,  or  has  effected  by  force,  the  subver- . 
sion  of  the  government^  for  that  is  not  necessarily  compassing 
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the  death  of  the  King,  or  levying  war  againit  him.  Though 
some  of  the  acts  pmbnned  in  rabverang  the  govtmiment 
mi^t  be  overt  acts  of  treaaon,  they  are  not  necessarily  so. 
In  order  to  establiA  ike  firat  khid  of  treason,  two  things  are 
necessai-y*  You  must  have  a  wicked  imagination  ki  the 
mind,  namely,  the  compassing  of  the  Kin^s  death ;  and  you 
must  have  overt  acts,  whidi  ue  law  considers  as  proof  suffi*- 
cient  to  estsblish  that  unagtaation.  But  it  is  not  laid  here 
that  the  oath  bound  those  who  took  it  to  compass  or  ima^e 
the  death  of  the  King.  I  cannot  illustrate  my  argument  aa 
it  applies  to  the  case  before  vou,  better  than  by  appealing  to 
an  extreme  case,  with  which  yoa  are  all  well  aoquainted— ^ 
die  trials  of  the  re^cides  in  the  17th  century.  You  will  re- 
collect how  the  in£ctmeDts  were  there  laid  ^  for  compassii^ 
and  imagining  the  death  of  the  King ;"  and  the  Overt  act  of 
that  treason  was  cutting  off  the  head  of  the  King.  It  would 
not  have  been  relevant  to  have  merely  charged  the  act  of  put- 
ting die  King  to  death,  as  the  crime  of  treason^^the  crime 
consisted  in  Sie  imagination  of  the  heart;  the  death  of  the 
Kiiig  was  the  evidence  that  that  imagination  existed.  ^  In 
the  same  manner,  the  subversion  of  the  laws  and  oonstittt- 
tion  of  die  kingdom  is  not  treason,  though  it  is  probable  in 
eflfecting  that  subversion  overt  acts  may  be  committed^ 
which  afford  evidence  of  treason. 

The  other  i^pecies  of  treaisoli  which  I  mentioned,  was 
levying  war  against  the  King.  To  constitute  that  crime, 
die  use  of  phvsical  force  in  the  subversion  of  the  laws  or 
constitution  of  the  kin^om,  is  not  sufficient.  One  of  two 
diings  is  necessaiy;  either,  on  die  one  hand,  the  persona 
nsing  that  force  must  be  assembled  in  the  guise  of  war,  as  it 
is  expressed  in  the  Norman  jargon  of  die  law,  arriaii  modo 
guerrino:  Xhej  must  proceed  iuh  specie  bdlij  armed  with 
warlike  engines,  with  colours  diq)layed)  and  to  the  sound 
of  trumpets  and  drums :  or,  on  the  other  hand,  there  must 
be  so  great  a  multitude  assembled,  that  their  numbers  may 
compensate  for  the  want  of  die  pride^  pomp,  and  drcum-^ 
stance  of  war.  Certain  persons  met  together,  and  proee« 
cwthig  an  ill^al  object  by  force,  does  not  necessarily  consti*^ 
tttte  a  levying  of  war  against  die  King,-^-«anless  it  nave  the 
idmractenstioB  I  have  mentioned,  it  is  not  treason.  I  am  un* 
willing  to  detain  you  in  a  case  of  diis  kind  by  quoting  aU* 
thorities  on  the  subject.  I  could  quote  a  great  many,  but 
I  shall  content  mysdf  with  referring  you  to  Hale  and  Fos- 
ter, in  their  chapters  on  diis  subject. 

There  is  a  third  treason,  that  of  conipirmg  to  levy  war 
in  ord^r  to  accomplish  certain  objects,  as  to  put  die  King 
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under  rcfltraint,  to  intimidate  Parliament,  or  force  the  Par* 
liament  to  enact  certain  laws.  This  treason  was- introduced 
l^  tbe  ^eOk  of  the  King,  ch.  2. 

I  ssky  then,  whether  this  oath,  granting  that  it  purports 
what  the  prosecutor  affirms  it  purports,  imposes  an  obligaf- 
tion  to  commit  any  one  of  these  three  distinct  species  of 
treason  ?  I  have  already  stated  the  reasons,  from  which 
3four  Lorddiips  must  be  convinced  that  it  does  not  bind  the 
taker  to  compass  or  imagine  the  death  of  the  Kinff.  Just  as 
little  does  it  bind  hun  to  levy  war  against  the  lung,  or  ta 
conspire  to  levy  war  against  him. 

I  nave  said  Chat  force  may  be  used,  nay,  successftilly 
used,  to  subvert  the  constituticm,  and  yet  no  war  be  levied 
against  die  Kine.  I  shall  give  an  instance  of  this,  which 
appears  to  me  &;isive  on  ttie  merits  of  the  present  ques- 
tion. Suppose  that  the  House  of  Lords  (which  of  course 
they  never  will  do)  should  pass  a  bill  to  abolish  the  House 
of  Commons,  or  their  own  Houses  as  a  branch  of  the  Legis- 
lature, and  if  such  bill  passed  into  a  law,  it  would  eflfect  the 
complete  subversion  of  the  constitution.  Suppose,  in  the 
ncKt  pkoe»  that  this  bill,  when  carried  to  Uie  House  of 
Commons,  diould  divide  the  House  equally,  and  of  oooae- 
mienoe  its  fate  should  depend  on  die  casting  iMite  of  the 
Speaker.  In  those  oiroumstanoes,  if  tweaW  ov  thirty  indW 
vKtoals,  sot  armed  modo  guerrino,  bat  win  sticks  in  thmr 
hands^  sbonkl  go  doum  and  compel  the  Speaker  hv  threats 
or  riolence  to  vote  for  this  bill,— ^e  bitt  having  afterwards 
received  the  royal  assent,  woidd  operate  as  the  subversion  of 
the  constitBtion,  and  it  would  be  a  subversion  accomplish- 
ed by  foice;  yet  no  lawyer  vnll  maintain,  that  diis  is  a 
case  of  high  treascm,  that  it  is  a  case  of  compassing  die 
King^s  dcwth,  or  of  levying  war  against  him,  or  of  con- 
spiring to  levy  war. 

I  rep^  then,  that  although  diis  oath  did  purport  what 
die  pwblic  prosecutor  says  it  mesy  but  which  most  certainly 
it  mes  not,  'still  it  would  not  support  die  charge  in  tlie 
major  proposition.  If  liie  prisoner  was  accused  of  having^ 
subverted  the  constitution  by  feree,  eould  that  charge  go  to 
trial  as  a  chaige  of  high  treason  ?  assuredly  it  could  not ; 
and  for  the  same  reason  a  charge  of  havkig  administered  an 
oadi  puiportin^  to  bind  the  tiUEer  to  subvert  the  constitu- 
tion by  torce^  is  not  a  ehaige  of  having  administered  an 
oath  bindiBg  him  to  commit  ti^eason. 

I  have  now  considered  die  oadi  as  «  purporting**  to 
bind.  That  wmrd,  as  I  have  ^ideaTOured  to  explain  it,  and 
I  trust  i  have  eoumfly  explained  it»  implies  nothing  more 
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than  the  meaning  of  the  oath  as  it  may  be  gathered  firom  the 
words  set  forth.  But  then  the  public  prosecutor  says  that 
this  oath  purported,  or  intended  i  and  the  question  comes 
to  be,  Dbes  the  use  of  the  word  intend  make  any  differ- 
ence? I  i^prehend  it  does  not;  for  the  intendment  of  a 
writing  or  speech  in  the  ordinary  case  is  just  the  same  thing 
as  its  purport.  You  will  obsenre  the  Act  of  Parliament  does 
not  say,  if  the  person  administering  the  oath  intends  to  bind 
to  the  commission  of  treason,  that' his  intention  shall  infer 
the  crime.  This  is  not  the  meaning  of  the  statute ;  for  it  re* 
quires,  that  there  shall  be  an  oath  or  engagement  <<  intending^' 
to  bindy  &e«  It  is  the  intendment  of  the  oath,  not  of  the  per- 
son,, which  the  statute  mentions;  and,  therefore,  though  it 
were  perfectly  dear  that  the  prisoner  administered  this  oath, 
and  that  it  was  his  intention  to  bind  the  party  taking  it  to 
commit  treason,  yet  that  is  not  enough,  if  the  oath  itself  do 
not  lHn4  to  that  IsSeoX.  Now,  that  cannot  be  inferred  firom 
the  words  of  the  oatb;  for  if  you  interpret  them  fidrly,  they 
mean  nothing  but  what  is,,  or  at  least  may  be,  peifecdy  in- 
nocent 

But  then,  perhaps,  we  shall  be  told  that  the  publjc  prose- 
cutor will  prove,  by  &cts  and  circumstances^  that  the  intend- 
ment of  the  oath  is  different  firom  the  purport;  and  it  oc- 
curred to  me  that  he  has  some  such  idea,  from  the  circum- 
stance that  he  has  drawn  the  narrative  of  his  minor  propo- 
sition in  the  way  which  he  has  done.  I  have  various  objec- 
tions to  this  view  of  the  subject,  to  which  I  must  call  your 
particular  attention. 

In  the  first  place  you  will  observe,  that  in  the  libel  itself  the 
prosecutor  gives  up  the  charge  of  intending,  and  relies  <m 
that  oi purporting  altogether^  for  in  the  close  of  the  libel 
(where^  though  the  same  detail  is  not  necessary,  yet  the 
crime  must  be  set  forth  with  the  same  critical  accuracy) 
he  says,  <<  At  least,  times  and  places  foresaid,  the  said 
oath  or  engagement,  or  an  oath  or  engagement  to  the  same 
purport f  was  wickedly,  maliciously,  and  traitorously  admi- 
nistered,, or  caused  to  be  administered,"  &c.  He  does  not 
say  it  was  an  oath  to  the  same  intent ;  and  therefore,  unless 
he  establishes  that  an  oa^  of  this  purport  was  administered, 
he  does  nothing  at  alL  But  this  is  not  the  objection  on 
which  I  chieflv  rely. 

It  is  an  estabiidied  principle  in  the  law  of  Scotland,  that  the 
minor  proposition  shall  be  laid  specifically,  and  that  every 
material  circumstance  shall  there  be  stated  which  is  to  be 
made  the  subject  of  proof  against  the  prisoner.  The  pro- 
secutor is  not  at  liberty  to  make  out  the  intendment  of  this 
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oath  from  SstctB  and  circumstances  to  wUcli  he  only  alludes 
in  a  vague  manner;  the  libel  is  defective,  unless  these  facts 
and  circumstances  are  distinctly  specified.  Would  it  do  in 
an  indictment  under  this  statute  to  say,  that  the  prisoner,  at 
the  times  and  places  mentioned,  administered  the  oath  of 
allegiance,  but  under  cover  of  that  oath  he  intended  to  bind 
the  party  to  commit  certain  crimes?  No.  It  would  be 
necessary  for  the  prosecutor  to  set  forth*  what  were  the  facts 
and  circumstances  which  established  the  criminal  quality. 
In  a  trial  for  a  calumnious  or  seditious  libel,  would  it  be 
enoueh  to  specify  that  the  prisoner  repeated  the  first  stanza 
of  Cnevy  Chace,  without  specifying  how  it  happened  that 
words  having  a  naitura],  obvious,  and  innocent  meaning, 
were  in  reality  directed  to  a  totally  difierent  and  a  criminal 
object  ?  The  prosecutor  must  set  forth  the  facts  and  cir- 
cumstances from  which  he  makes  his  inference,  otherwise 
the  indictment  is  not  laid  with  that  minuteness  which  the 
law  requires.  But  your  Lordships  will  observe,  that  no 
fact  is  here  specified  from  which  such  an  inference  can  be 
deduced...  It  is  stated  in  the  narrative,  that  the  prisoner 
*<  having  wickedly,  maliciouslv,  and  traitorously  conspired 
and  agreed  with  other  evil  disposed  persons  to  break  and 
^sturb  the  public  peace,  to  change,  subvert,  and  overthrow 
the  government,  and  to  excite,  move,  and  raise  uisurrection 
and  rebellion,  and  especiallv  to  hold  and  attend  secret  meet^ 
inffs,  for  the  purpose  of  ootaining  annual  Parliamients  and 
universal  sufirage,  did  then  and  there  wickedly,  maliciously, 
and  traitorously  administer,  or  cause  to  be  acuninistered,  or 
did  aid  and  assist  in  the  administering,  to  a  sreat  number 
of  persons,  an  oath  or  engagement,  or  an  obugation  in  the 
form  of  an  oath,'*  &c  In  the  first  place  I  say,  that  suppos- 
ing the  prisoner  committed  all  these  crimes,  it  is  no,  neces- 
sary inference  firom  that  hypothesis  that  he  intended  to  ad- 
minister an  unlawful  oath.  They  do  not  create  the  smaUest 
presumption  to  that  effect ;  for  a  man  may  be  engaged  in 
treason  himself  and  yet  have  no  intention  to  impose  an  oath 
binding  his  associate  to  commit  treason. 

But  there  is  another  view  of  the  case.  Supposing  it  com- 
petent from  &ct8  and  circumstances  to  prove  that  an  oath 
which  does  not  purport  any  obligation  of  the  nature  libelled, 
was  nevertheless  intended  l^  the  parties  to  impose  that  obligar 
tion,  yet  the  facts  and  circumstances  here  resorted  to  are  of  a 
kind  which  precludes  the  prosecutor  from  making  use  of  them 
for  that  purpose.  If  the  narrative  of  this  indictment  were 
to  be  proved,  it  would  infer  that  the  prisoner  had  committed 
treason;  but  will  your  Iiordships  permit  the  Lord  Advo- 
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Gate  to  proFe  that  a  man  has  been  gaiit|r  of  treason  in  order 
to  connct  him  of  a  felony.  I  submit  that  this  is  manifestly 
incompetent  It  is  a  ff^ieral  rule  in  criminal  law,  and  is 
so  laid  down  by  Mr  mmet  in  his  work  upon  that  subject, 
(p.  61  !•)  His  18th  canon  upon  evidence  is  in  these  word« : 
<<  Oie  crime  cannot  be  proved  hj  evidence  as  to  another. 
If  A  be  charged  with  three  acts  of  thefts  a  proof  of  two  of 
them  cannot  be  offered  in  evidence  of  his  guilt  as  to  the 
third.''  Your  Lordships  wiU  see  at  once  the  principle  upon 
which  this  rule  is  founded,  and  indeed  it  is  afterwai^s  stated 
by  the  learned  author  whom  I  have  just  quoted.  He  says, 
**  it  is  to  avoid  .the  risk  of  a  juij  being  influenced  by  the 
proof  of  one  crime  in  judginsr  of  the  pnxif  of  another."  It 
would  be  most  dangerous  to  me  subjects  ci  this  counti^  were 
it  held,  that  because  a  man  had  perpetrated  one  crime  of 
which  he  was  not  accused,  the  jury  might  conclude  that  he 
had  perpetrated  another  of  which  he  was  accused.  This  may 
perh^>s  be  a  moral,  but  it  is  no  legal  ground  of  inference.  If 
I  know  that  my  servant  has  stolen  an  article  from  me  on  one 
day,  and  if  another  is  missed  the  day  following,  I  may  very  n^ 
turally  conclude,  that  he  who  stole  the  first  stole  the  second 
also.  But  if  the  servant  was  tried  for  the  second  theft  alone, 
your  Lordships  Bssui^edlv  would  not  allow  the  prosecutor  to 
go  into  evidence  of  the  first  th^t  It  ooiild  answer  no  pur- 
pose, but  the  improper  purpose  of  creating  a  prejudice  in 
t)ie  mind  pf  the  jury.  It  is  therefore  a  salutarv  and  expe- 
dient rule)  and  a  rule  which  I  trust  will  always  be  received, 
that  one  crime  .cannot  be  proved  in  order  to  establish  ano- 
then  As  the  prisoner  therefore  is  charged  with  havine  gd- 
ministered  an  unlawful  oath,  and  as  for  that  crime  ana  Ibr 
•no  other  a. conviction  is  demanded,  the  prosecutor  cannot 
be  allowed  to  prove  in  support  of  that  chaxge  that  he  com- 
mitted another  crime,  namely  that  of  treasim.  Nothing 
jcouh}  be  more  unfair  or  jnore  contrary  to  the  principles  of 
criminal  law> 

Inaccurate  opinions  have  sometimes  been  received  on  this 
subject  I  hav/e  used  the  argument  myself,  that  every  thing 
is  evidence  which  tends  to  produce  belief  in  the  minds  of 
the  jury.  That  is  not  the  law  of  Scotland  or  of  any  civilised 
country.  T3ie  law  judges  what  should  be  allowed  to  pro- 
duce belief  in  the  jurv,  and  fi>r  jthe  reasons  which  have  just 
been  assigned,  it  will  not  ^ow  jsvidenoe  of  one  crime  to  be 
iised  as  evidence  of  another.  Though  the  prisoner  was  con- 
victed of  being  a  traitor,  the  highest  crime  which  can  be 
committed  in  any  states  that  circumstance  ccNild  not  be  per- 
mxttM  to  have  the  sniaUest  influence  in  convicting  him  of 
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3  lewer  o&itoe^  not  supported  by  evidence  applicable  to 
itself. 

There  is  anoth^  reason  why  the  narrative  of  ihe  minor 
proposition  cannot  be  competently  sent  to  proof*  It  is 
thane  stated*  that  the  prisoner  was  engaged  in  a  treasonable 
conspiracy,  but  it  is  not  stated  with  whom  he  was  engaged 
in  that  eonepiracy.  Nay,  it  is  not  stated  that  the  other  con* 
spirators  were  persons  to  the  prosecutor  unknown.  Even 
upon  the  supposition,  therefore,  that  this  charge  had  been 
laid  in  the  nu^,  which  it  is  not,  it  could  not  be  sent  to 
proo^  because  Uie  prosecutor  has  not  given  that  informa-* 
tion  with  r^prd  to  it,  which  according  to  the  forms  of  the 
law  of  Sootumd*  be  was  bound  to  give^  diat  the  prisoner 
m^ht  be  enabled  to  prepare  his  defence.  Where  a  con- 
spiracy is  charged  against  an  individual,  the  other  persons 
conspiring  must  he  ^>eeified,  or  at  least  it  must  be  stated, 
that  those  persons  are  unknown  to  the  prosecutor,  if  even 
that  is  sufficient. 

If  that  remark  is  q|iplicable  to  the  charge  of  conspiracy^ 
how  much  more  so  ii  it  to  that  of  treason  ?  To  convict  a 
person  of  treason,  many  requisites  must  occur  which  are 
not  found  here.  No  man  can  be  put  upon  trial  for  that 
erime  unless  a  biU  is  fi>und  against  him  by  a  Grand  Jury  j 
and  after  the  bill  is  found*  many  forms  must  be  observed 
unknown  to  the  criminal  law  of  Scotland  in  other  cases. 
For  ezamjpl^  the  prisoner  is  entitled  to  challenge  a  certaiu 
Bumber  of  his  jury  peremptorily,  and  without  cause  shewn* 
He  has  various  other  privileges  unnecessary  to  be  stated. 
But  none  of  these  privileges  have  been  allowed  to  the  priso* 
aer  here,  because  ne  is  put  upon  his  trial  for  a  felony.  It 
is  impossible  that  your  Liordships  will  allow  him  to  be  tried 
for  treason  by  our  forms  of  procedure,  when  it  is  enacted 
by  special  statute^  that  treason  can  only  be  tried  by  the 
forms  of  die  law  of  England. 

It  is  no  answer  to  Uiis  argument  for  the  prosecutor  to 
say,  we  are  ffoing  to  try  the  prisoner  for  treason,  but  we  are 
not  to  puni£  him  for  treason.  We  ask  for  no  other  punish* 
ment  Imt  that  which  is  iqsplicable  to  the  erime  laid  in  the 
major  proposition  of  the  indictment  If  the  jury  find  the 
prisoner  guilty^  of  treason,  though  he  escape  the  punishment, 
lus  character  is  blasted,  he  is  a  convicted  traitor,  and  he 
waSm  an  ii^ury  which  the  prosecutor  is  not  entitli^i  to  in- 
flict  On  the  other  hand,  si4>pose  him  to  be  acquitted 
under  this  indictment,  the  acquittal  is  of  no  benefit  to  him, 
for  not  only  might  his  chara^r  be  ruined,  but  he  may 
be  again  brought  to  trial  bx  treason  in  a  regular  way. 
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Lord  Advocate. — He  cannot  be  again  brought  to  trial. 

Mr  Cranstoun. — ^The  Lord  Advocate  thinks  difierendy 
from  me,  but  he  it  wrOnff.  If  die  prisoner  be  acquitted  of 
administering  the  unlawAil  oath,  that  act  cannot  be  laid  as 
an  overt  act  of  treason  in  an  indictment  for  that  crime. 
But  here  treasonable  practices  are  stated  for  .the  purpose 
of  proving,  that  the  oath  administered  imposed  an  obliga^ 
tion  to  commit  treason.  Now  the  Lord  Advocate  cannot 
be  prevented  from  trjring  the  prisoner  for  these  practices  as 
treason,  although  the  prisoner  should  be  acquitted  of  the 
present  charge.  The  words  of  the  act  are,  <<  novided  idso, 
and  it  is  hereby  declared,  that  any  person  who  shall  be  tried» 
and  acquitted  or  convicted  of  any  offence  against  this  Act, 
shall  not  be  liable  to  be  indictee!^  prosecuted,  or  tried  again 
for  the  same  office  or  fact  as  hign  treason  or  mii^rision  of 
hi^  treason."  , 

From  these  words  it  appears,  that  after  a  trial  on  this  in- 
dictment the  prisoner  cannot  be  tried  for  treason  on  the 
ground  of  having  administered  this  oath,  but  he  may  not^ 
withstanding  be  tried  for  treason  on  account  of  any  one  of 
the  acts  which  his  Lordship  narrates  in  the  minor  proposi- 
tion, as  evidence  that  the  prisoner  and  his  associates  were 
engBiged  in  treasonable  practices. 

This  being  die  case,  what  would  be  the  result  of  a  trial 
tmder  this  indictment,  supposing  that  the  prisoner  is  acquit- 
ted? It  would  be  just  a  precoffnitioa,  and  what  is  more,  a 
public  precognition,  taken  for  tne  purpose  of  convicting  him 
afterwards  of  high  treason.  And  as  he  might  be  tried 
twenty  times  for  administering  unlawftd  oaths,  all  these 
trials  might  be  with  no  other  view  than  that  of  trying 
him  for  nigh  treason  at  last.  I  put  it  to  your  Lordships, 
if  oppression  of  this  kind  could  be  endured  in  this  country, 
— ^if  there  would  not  be  an  end  of  all  liberty  and  all  secu- 
rity? 

I  lay  it  down  therefore  as  clear  kw,  that  one  crime  can- 
not be  used  as  proof  of  another.  There  is  nothing  set 
forth  in  this  libel  in  order  to  prove  the  intent  of  the  oath 
as  contradistinguished  from  its  purport^  exc^t  facts  which 
infer  other  crimes,  and  which,  on  that  account,  cannot  be 
admitted  to  proof.  The  whole  narrative  of  the  minor  pro- 
position must  be  blotted  out  as  incompetent,  and  that  being 
done  there  is  nothing  left  but  the  words  of  the  oath,  and 
these  words  do  not  purport  any  obligation  to  commit  trea- 
son. The  prosecutor  may  aver  the  contrary — ^he  may  say, 
thjat  whatever  may  be  the  apparent  purport,  the  real  intend- 
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ment  was  an  unlatefiil  obligation :  but  if  he  makes  thia  aver« 
ment,  something  &rther  is  necessary ;  he  must  state  specific 
cally.the  fiicts  and  circumstances  by  which  he  is  to  prove, 
that  words,  innocent  in  themselves,  were  used  with  a  guilty 
intent ;  and  these  facts  and  circumstances  must  be  relevant 
to  ground  tljftt  inference,  and  competent  in  themselves  to 
be  proved,  ^farther,  as  already  said,  it  is  not  the  intention 
of  the  parties,  but  the  intendment  of  the  words  which  must 
be  criminal. 

But  if  the  narrative  of  the  minor  proposition  be  struck 
out,  and  I  have  shewn  that  it  must  be.  so,  then  there  is  no 
specification  of  facts  whatever  to  establish  an  intendment 
difierent  from  the  purport  of  the  oath.  What  specification 
is  necessary  in  the  minor  preposition  of  a  criminal  indict- 
ment according  to  the  law  of  Scotland?  All  our  authorities 
say  that  the  minor  proposition  must  set  forth  a  full  and 
accurate  detail  of  all  the  <;ircumstances  material  to  the  case* 
But  if  the  Lord  Advocate  attempts  to  extract  and  elicit 
fi'om  innocent  words  a  different  meaning  from  that  which 
they  obviously  bear,  and  does  not  specify  the  circumstances 
from  which  he  infers  that  hidden  meaning,  then  the  minor 
proposition  is  imperfect  for  want  of  specification,  and  the 
libel  is  irrelevant. 

I  had  formerly  occasion  to  refer  your  LiordahipB  to  the 
practice  in  trials  for  perjury:  and  it  appears  to  me  that 
there  is  a  great  affinity  between  trials  for  that  crime,  and 
the  present.  Peijury  consists  in  taking  an  oath  which 
purports  fiilsehood:  the  present  crime  consists  in  admi- 
nistering one  which  purports  an  unlawful  obligation.  In 
both  there  is  the  use  of  an  ordinary  solemnity,  with  the 
criminal  intention  in  the  one  case  to  deceive,  and  in  the 
other  case  to  bind  to  the  commission  of  a  crime,  llie 
crimes  are  analogous.  In  a  case  like  the  present,  which  is 
new,  it  is  most  desirable  to  refer  to  analogous  cases,  in 
order  to  gather  what  are  the  rules  of  proceeding.  Let  us 
consider  then  what  is  your  proceeding  when  you  try  a  per- 
son on  a  libel  for  peijury.  Mr  Hume^  in  stating  what  are 
the  specifications  necessary  in  a  libel  for  peijury,  observes, 
that  <<  it  is  more  especially  requisite,  that  in  all  process  for 
penury  the  prosecutor  be  not  allowed  to  lay  his  libel  gene- 
rally, or  in  ambiguous  terms;  since  otherwise  he  would 
take  the  c(^izance  of  the  relevancy  of  the  charge  to  him- 
self out  ofthe  hands  of  the  Court,  to  whom  of  right  it  be- 
longs. He  has  to  explain,  therefore,  wherein  it  is  that  the 
falsehood  lies,  and  must  support  (or  as  we  say,  qualify)  his 
charge  with  such  a  statement  of  the  circumstances  of  the 
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fiict»  as  jufttifief  his  averment  of  a  fidse  oath  having  been 
taken,  and  ahall  ^^rouiMi  a  clear  inference  (if  thejr  be  proved) 
concerning  the  situation  of  the  pannel's  conscience  on  the 
occasion."  It  thus  appears,  that  in  a  charge  of  peijury,  in 
order  to  make  the  hhd  relevant,  it  is  not  enough  to  assert 
that  the  prisoner  has  sworn  a  false  oath.  The  prosecutor 
must  point  out  in  detail  the  circumstanoeMpn  which  he 
rests  his  avmnent,  that  what  was  sworn  is  lUse.  If  that 
be  the  case  in  a  trial  for  perjury, — ^in  the  analogous  crime 
now  in  question, — ^if  the  prosecutor  Ubds  words  in  them- 
selves innocent,  he  niust  specify  fiicts  relevant  and  compe* 
tent  to  be  proved,  in  order  to  make  out  the  proposition 
that  these  words  were  used  with  a  fpilty  intendment — an 
intendment  understood  by  both  parties.  Therefore  unless 
you  reouire  a  specification  of  fiu^ts,  which  I  apprehend  is 
essentially  necessary  to  extract  a  s^ty  intendment  from  the 
words  of  this  oath,  in  themselves  innocent,  you  depart  from 
one  of  the  best  established  rules  of  the  law  of  Scotland. 
What  is  said  by  Mr  Hume  as  to  trials  for  peijury,  is  equally 
applicable  to  a  trial  under  this  act 

I  have  already  taken  occasion  to  observe,  that  one  of  the 
most  valuable  statutes  in  our  code  is  the  statute  of  1st  Mary, 
cap.  1.  It  is  in  our  code,  for  it  is  a  law  regarding  treason. 
And  of  consequence  introduced  along  with  all  th^  other 
laws  of  England  upon  that  sub^  by  the  7th  Anne,  cap. 
21.  I  pray  your  Lordships  to  attend  to  the  preamble  of 
that  statute  of  the  1st  Mary :  «  That  the  estate  of  every 
king  consists  more  assuredly  in  the  love  of  the  subjects  to- 
wards their  prince,  than  in  the  dread  of  laws  made  with 
rigorous  pains ;  and  that  laws  made  for  the  preservation  of 
the  commonwealth  without  great  penalties,  are  more  often 
<^eyed  and  kept  than  laws  made  with  extreme  pumsh* 
moits.  And  in  special  such  laws  so  made,  whereby  not 
the  ignorant,  but  also  the  learned,  minding  honesty,  are 
often  trapped,  yea,  many  times  for  words  only,  without 
fact  or  deed  done  or  perpetrated ;  and  thereupon  the  queen 
calls  to  remembrance,  that  many,  as  well  honourable  per« 
sons  as  others  of  good  reputation,  had  then  of  late  (for 
words  only,  without  either  opinion,  &ct,  or  deed,)  suffered 
death,  and  expresses  her  pleasure,  that  the  severity  of  such 
like  extreme  dangerous  and  painJul  laws  shall  be  abolish- 
ed.*' This  preamble  explains  the  extreme  danger  and  mis- 
chief arisinff  from  laws  inflicting  the  pains  of  treason  on 
oflfimces  whidi  are  not  accurately  defin^  and  more  parti- 
cularly ftur  words  spoken;  and  accordingly  the  whole  body 
of  coostruotive  treasons  were  swept  away  by  that  act. 


_.       J 


«7 

Now,  tbe  statute  upon  which  the  present  indietment  is 
founded  introduced  a  ocHistrQctiye  felony,  on  which  it  in- 
flicts the  same  punishment  as  that  which  is  inflicted  in  trea^ 
sbn,  at  least  in  all  material  respects  the  same.  I  did  not 
read  the  preamble  of  the  act  of  Queen  Mary,  to  throw 
blame  on  the  statute  now  under  consideration,  but  to 
diew  the  difficulty  and  danger  attending  the  application  of 
every  law  of  this  description,  as  the  legislature  itself  has 
clearly  expressed  in  diat  preamble^  But  the  statute  having 
been  enacted*  what  is  the  proper  corrective  for  the  evils  to 
which  I  allude  ?  I  do  not  know  what  is  the  practice  on  the 
other  side  the  Tweed,  for  I  do  not  know  the  details  of  cri- 
minal procedure  ther^  but  I  know  that  in  Scotland  the' 
corrective  is  to  be  found  in  our  forms  d^  criminal  proce* 
dure;  and  whatever  defects  there  may  be  in  the  law  of 
Scotland,  there  are  some  excellencies,  and  one  of  them  is 
that  minuteness  of  specification  which  the  public  pi:osecutor 
is  bound  to  observe  in  his  indictment.  The  proper  precau- 
tion for  preventing  this  statute  from  being  made  a  source 
of  oppression  and  injustice,  is  to  observe  our  forms  of  cri- 
minal procedure ;  and  I  maintain  one  of  our  best  forms 
will  be  neglected,  if  you  allow  a  procrf*  of  the  minor  proposi- 
tion here  to  go  to  a  jury,  when  there  is  no  specification  in 
the  libel  to  shew  tliat  the  words  of  the  oath  were  used  in 
a  sense  diflerent  fnmi  their  ordinary  sense.  Their  ordi- 
nary sense,  as  I  have  endeavoured  to  proves  or  rather  as  I 
think  must  be  manifest  at  first  sight,  is  perfectly  innocent; 
at  least  it  is  not  an  obligation  to  commit  treason.  If  this 
libel  be  allowed  to  go  to  trial  under  other  Judges,  the  ad- 
ministration of  any  oath,  of  the  oath  of  allegiance  itself 
might  be  made  the  ground  of  a  prosecution  under  this  sta- 
tute. The  author  whom  I  have  already  had  occasion  to 
quotes  says,  that  the  rule  of  the  minor  proposition,  contain- 
ing a  specification  of  all  the  fiicts  on  which  the  charge  rests, 
was  attended  to  anxiously,  even  in  the  worst  times.  We 
know  well  what  are  the  times  to  which  he  alludes,  indeed 
they  are  pointed  out  by  the  decisions  to  which  he  rders; 
namely,  ttie  period  between  1679  and  1688,  when  your 
books  of  adjournal  are  stained  with  the  most  atrocious  mur- 
ders perpetrated  under  the  colour  of  law — ^by  Judges  the 
most  unprincipled  that  ever  sat  upon  that  bench.  If  in 
that  period,  and  under  these  Judges,  the  rule  in  question 
was  not  departed  from  ev^a  in  the  trial  of  state  cnmes,  it 
will  not  be  d^arted  from  in  these  liberal  and  enlightened 
days,  and  while  your  Lordships  preside  in  this  Court  On 
these  pounds,  Irekte^to  your  Lordships  with  confidence 
what  IS  the  genuine  conviction  of  my  own  mind,  that  this 
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is  not  a  relevant  indictment,  and  that  if  it  be  sent  to  a  Jury, 
a  precedent  will  be  established  fraught  with  the  greatest 
danger. 

|[Mr  Cbanstoun  made  an  apology  for  occupying  die 
Court  so  long.] 

Lord  Justice  Clerk. — I  express  the  opinion  of  the 
Court,  that  there  is  no  reason  for  such  an  apology.  We 
have  all  heard  the  very  able,  eloquent,  and  argumentative 
pleading  for  the  pannel,  with  the  most  perfect  satisfaction. 

Mr  Drummond. — A  very  difficult  task  has  devolved  it- 
self upon  me,  that  of  answering  one  of  the  ablest  arguments 
which  I  ever  had  occasion  to  hear;  and  1  have  this  impres- 
sion so  strongly  on  my  mind,  that  imless  I  had  some  confi- 
dence in  the  merits  of  the  cause  which  I  am  to  support, 
I  should  feel  the  greatest  diffidence  in  attempting  to  an- 
swer the  speech  of  the  learned  gendeman.  I  trust,  how- 
ever, that  die  case  will  speak  pretty  strongly  for  itself;  and 
my  learned  friend  who  is  to  follow  me  will,  much  more  ably 
than  I  can  do,  supply  what  I  may  happen  to  omit 

The  charge  against  the  pannel  at  die  Bar  is  for  a  statu- 
tory offence.  He  is  charged  with  administering  an  oath  of 
a  particular  descripticm.  The  rules  of  law  are  cl^ur  with 
regard  to  the  manner  of  describing  a  criminal  act.  The 
words  of  Mr  Hume  are,  <<  That  a  libel  is  not  good,  unless 
it  ^ve  such  an  account  of  the  criminal  deed  as  may  distin- 
guish this  particular  charge  fit>m  all  other  instances  of  the 
same  sort  of  crime,  and  thus  bring  the  pannel  to  the  Bar 
sufficiaitly  informed  of  that  whereof  he  is  accused.'^ — (Vol. 
iii.  p.  810.) 

If  this  description  of  the  duty  of  die  prosecutor  be  cor-« 
rect,  I  apprehend  diis  indictment  must  clearly  go  to  trial ; 
for  it  sets  rordi  the  crime  charged  in  a  manner  to  distinguish 
it  firom  every  other  instance  otthe  same  sort  of  crime.  The 
criminai  deed  is  the  administering  of  the  oath,  and  the  oath 
itself  is  set  forth  in  die  indictment  Even  if  it  had  not  been 
in  die  power  of  the  prosecutor  to  obtain  the  terms  of  the 
oath,  yet,  by  this  statute,  it  was  competent  to  him  to  charge 
its  purport  But  the  prosecutor  has  fortunately  had  more 
in  his  power,  for  he  has  obtained  the  oath  itself  and  he  has 
recited  it  at  lengdi  in  the  indictment 

Mr  Hume  proceeds  afterwards  to  describe  the  mannet 
in  which  the  criminal  deed  should  be  set  forth ;  and  as  the 
learned  gendeman  who  wait  before  me  dwelt  some  time  on 
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this  subject,  I  shall  be  under  the  necessity  of  quoting  at 
length  mr  Hume's  idews  of  the  duty  of  the  prosecutor. 
(Mr  Drununond  here  read  from  Vol.  iii.  p.  325.  and  sub- 
sequent passages,  and  maintained  that  the  description  of  the 
o£&nce  in  this  indictment  was  sufficiently  specific). 

I  apprehend  that  the  prosecutor  is  correct  as  to  the  times 
and  places,  and  the  individuals  to  whom  the  oath  was  ad- 
ministered, as  no  objection  has  been  stated  to  the  indict- 
ment with  regard  to  these  ^ints.  And,  considering  the 
particular  character  of  this  crime  charged,  and  that  it  is  of  a 
secret  nature,  and  extremely  difficult  to  detect,  I  think  your 
Lordships  must  be  satisfied,  that  the  prosecutor  has  giveii 
as  fiill  and  particular  a  description  of  it  as  the  pannel  could 
expect. 

This  is  a  crime,  in  man^r  revpect&t  of  a  very  particular 
character.  It  is  necessary,  mdeed,  as  was  correctly  stated 
by  the  learned  gentleman,  that  the  oath  itself  should  bind 
to  the  commission  of  treason^  or  of  some  capital  felony.  It 
is  not  sufficient  that  the  party  administering  the  oath,  or  the 
party  taking  it,  should  have  treasonable,  or  other  criminal 
intentions;  out  it  is  necessary  that  the  oath  itself  should 
bind  to  the  commission  of  treason,  or  some  other  crime. 
Thb  was  most  correctly  laid  down  by  the  learned  gentle- 
man, and  any  inference  ^liicb  the  prosecutor  may  think 
himself  entitled  to  draw  firom  the  oath  will  not  be  sufficient, 
if  it  do  not  clearly  appear  that  the  oath  itself  is  of  the  pr&> 
dse  purport  necessary  to  inculpate  the  pannel  on  the  sta» 
tute  founded  upon  in  the  indictment*  On  this  part  of  the 
case  I  am  ready  to  meet  the  learned  gentleman ;  for  it  ap- 
pears to  me  very  clearly  that  this  oath  does  contain  an  obli- 
gation to  commit  treason,  and  that,  upon  a  fair  ocmstruction 
of  it,  no  man  of  good  sense  can  fidl  to  be  of  thia  opinion. 
The  oath  says,  *<  I  will  persevere  in  my  endeavours  to  ob» 
tain  for  all  the  people  in  Great  Britain  and  Irdand,  not 
disqualified  by  crimes  or  insanity,  the  elective  franchise,  at 
the  age  of  twenty-one^  with  free  and  equal  representation 
and  annual  Parliaments;  and  that  I  will  support  the  same 
to  the  utmost  of  my  power  either  by  mom  or  physical 
strength,  as  the  case  may  require."  The  learned  gentle- 
man stated,  that  the  oau  bmds  the  person  taking  it  to 
support  the  endeavours  made  to  obtain  annual  Parliaments 
and  universal  suffiraffe,  and  he  stated  so  correctly.  He  ob- 
served that  the  oath  could  not  bind  them  to  support  what 
was  not  in  existence,  and  that  therefore  it  was  to  obtain, 
not  to  support,  annual  Parliaments  and  universal  suffi^^ 
things  not  in  existence,  that  the  oath  had  been  admimi- 


30 

tered  and  taken.  It  remains  for  yott  to  consider,  wlietber 
the  oath  to  support  with  moral  and  physical  strength  en* 
deavours  made  to  obtain  annual  Parliaments  and  nniversdi 
sitffitigef  is  an  oath  which  subjects  those  administering  or 
taking  it  to  the  charge  of  admrnistoring  or  taking  an  oath 
purporting  to  bind  mose  taking  the  same  to  commit  trea* 
-mmr  and  upon  that  narrowed  construction  of  the  oath  I 
join  issue  with  the  opposite  Counsel. 

It  was  said  irery  ingeniously,  that  physical  strength  may 
be  innocently  employed  in  many  ways  for  the  support  of 
endeavours  to  obtain  unitersal  suffrage  and  annual  Parlia- 
agents — that  it  may  be  employed  in  the  erecting  of  hustings 
tor  nieetings  to  petition  Parliament  on  the  subject— that  it 
may  be  employed  in  running  about  and  soliciting  Members 
of  the  Legislature  to  give  meir  support  to  such  petitions. 
These  are  certainly  exercises  of  phvsioal  strength,  but  not 
of  the  kind  referred  to  in  the  oath.  The  oath  Innds  the 
persons  taking  it  to  use  all  their  jAysical  strength,  as  the 
case  may  require.  The  instances  which  hare  been  men*- 
ttmied  of  the  applicati<m  of  physical  straigth  are  not  the 
only  ways  in  which  physical  strength  may  be  employed,  in 
oimr  to  obtain  the  objects  spoken  of;  yet,  by  the  terms  of 
the  oath,  there  is  no  limitation  as  to  Uie  kind  of  physical 
atreiiffth  which  the  parties  were  to  use.  They  were  to  use 
the  whcle  of  their  moral  and  physical  strength ;  and  the 
terms  force  and  strength  have  here  the  same  meaning.  If 
an  innocent  purpose  only  had  been  in  the  view  of  these 
persons,  Aen  whv  were  they  anxious  for  concealment  ?•— 
what  follows  in  the  oath  ?  <<  And  I  do  fiirther  swear,  that 
neilber  hope^  fears,  rewards,  or  punishments,  shall  induce 
me  to  inform  on,  or  give  evidence  against,  any  member  or 
members,  collectively  or  individually,  for  any  act  or  axpre^ 
sion  done  at  made,  in  or  out,  in  tiiis  or  similar  societies, 
under  the  punishment  of  death,  to  be  inflicted  on  me  by  anv  ' 
member  or  members  of  such  societies.  So  bdp  me  Qod, 
and  keep  me  sted&st."  This  is  a  remarkable  part  of  the 
oath,  and  sundy  such  concealment  was  not  necessary  in 
erecting  hustings,  or  doing  any  of  the  things  which  wens 
foggested  by  tfie  learned  C^ounsel  in  his  illustrations.  There 
can  be  no  use  for  such  concealment,  where  lawful  means 
are  to  be  emfdoyed  for  the  attainment  of  lawful  objects, 
fivery  person  who  reads  the  oath  must  see  tiuit  it  proves  in 
tile  strongest  manner,  that  illegal  objects  were  in  the  vieir 
•of  tliepaititt.  This  is  obvious,  without  travelling  beyond 
ihit  foitf  eomers  of  the  oath  itself.  It  is  so  obvious,  that  no 
arfWBMnt  can  prevent  the  IndktmeRt  from  gois^  to  trial. 
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The  oath  alone,  without  goinff  to  any  other  article  of  evi* 
deace^  is  directly  criminal,  and  implies  that  the  purpose  for 
whidi  the  meeting  was  assembled  was  an  illegal  purpose^ 
and  the  association  an  illeml  association. 

It  was  said  by  the  learnedj^ntleman,  that  the  woi'd  <*  ferce** 
had  been  **  ortAili^'  subtjtituted  in  die  indictment  for  the 
word  ^*  strengm."  But  according  to  my  construction,  they 
have  no  different  meaning — ^they  are  synonymous.  But  I 
may  answer  his  statement  Inr  a  remark  of  his  own  which 
is  well  founded,  that  any  inference  firom  the  oath  adjected 
in  the  indictment  does  not  signify,  unless  the  oath  itself  ne- 
oessari^  imply  that  inference.  The  artifice,  therefore,  if 
there  had  been  any,  (and  there  was  assuredly  none),  could 
have  no  effect,  as  your  Lorddiips  are  to  judge  of  me  oath 
itself,  and  not  of  the  conditions  drawn  £nom  it  by  the  pro- 
secutor. 

It  is  also  libelled  in  the  indictment,  (and  to  the  proof  of 
that  there  has  been  no  objection  stated),  that  this  oath  was 
administered  at  secret  meetings.  To  a  proof  of  this  aver- 
ment, no  objection  has  or  can  be  made;  and  if  it  shall  be 
proved  that  this  oath  was  administered  at  a  secret  meetings 
this  is  an  additional  circumstance  of  evidence  whidi  must 
flo  to  the  assize,  to  shew  that  the  purpose  of  the  oath  was 
Illegal  and  crinmal.  That  tlie  ooUi  was  administered  mt  a 
secret  meeting  is  charged,  I  observe,  with  regard  to  the 
meeting  Ant  libelled  on  in  the  indictment. 

It  is  argued,  that  die  narrative  of  the  indictment — ^the 
general  statement  of  treasonable  conduct  which  precedes  the 
statement  of  tlie  particulars  founded  on — ^is  not  relevant  to 
be  proved.  I  apprehend,  however,  that  many  examples 
might  be  given  from  the  daily  practice  of  the  Court  of  such 
narratives  as  this  going  to  a  jury.  One  example  that  oc^ 
cars  to  tne^-^I  am  sony  that  I  am  under  the  necessity  of 
speaking  firmn  memory  alone,  as  I  am  certain  diat  if  I  had 
ksd  time  to  rmke  an  uvest^tion,  I  could  have  produced 
many  examjdes  on  the  point), — ^an  example,  I  say,  occurs 
to  me,  which  i»  probably  in  your  recollection.  The  case  I 
aUude  to  was  that  of  a  charge  for  utterioff  forced  notes. 
Hie  forgery  had  been  committed  in  EnglandV-*^at  crimen 
thenafove,  the  Court  had  no  jurisdiction  to  try.  Yec  you 
lAnitted  the  statement  of  the  forgenr  m  the  narrative  of  the 
mdictaaest  in  modum  probatienis  of  the  crime  of  uttering 
the  farged  MMes  in  Scotland,  and  as  relevant  to  infer  the 
kMwkdge  of  the  forgery  in  the  utterer.  This  is  settled  law  ; 
as^  thaoalli  here  chained  is  at  least  as  intimately  connected 
with  the  statement  of  treasonable  practices  mentioned  in  ihe 
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narrative^  as  the  crime  of  uttering  forged  notes  was  with  the 
perpetration  of  the  forgery.  I  am  not  going  too  fiir  in  say- 
ing that  the  oath  is  nothing  else  than  an  overt  act  of  a  g^ 
nerd  treasonable  conspiracy,  not  now  charged  agamst  die 
parties.  The  whole  import  and  construction  of  the  present 
charge,  indeed,  involves  the  exist^ice  of  another  crime. 
The  administration  of  the  oath  is  a  criminal  act,  binding 
the  takers  to  commit  another  crime;  and  how  is  it  possible 
to  separate  the  two  ?  How  can  any  circumstances  resard- 
ine  the  one  be  explained  mthout  mentioning  the  oOier? 
We  are  bound  to  shew  that  there  was  treason,  which  would 
have  been  speedily  matured,  if  the  purposes  of  the  persons 
who  administered  and  who  took  the  oath  had  been  carried 
into  effect.  We  are  to  prove  what  they  were  hatching,— 
what  they  intended, — and  it  is  impossible  to  lay  out  of  view 
the  preparations  they  were  making  for  committing  treason, 
in  speaking  of  what  they  bound  themselves  to  accomplish. 
Thus  the  rule  of  not  admitting  proof  of  one  crime  in  evi- 
dence of  another,  must  be  received  with  some  qualification, 
and  it  has  always  been  so  in  practice.  (Mr  Drummond 
here  referred  to  Mr  Hume,  Vol.  III.  p.  411,  and  to  the 
case  of  Thomas  SomerviUe^  who  was  tried  for  pei}ury  in 
1818,  as  mentioned  in  the  corresponding  part  oi  the  Sup- 
plement,  p.  226.)  There  you  have  evidence  of  one  crime 
admitted  to  prove  another,  although  the  one  was  quite  di£> 
ferent  from  the  other.  But  here  tne  crimes  are  intimately 
and  almost  inseparably  connected*  It  is  an  established  rule 
in  the  Blnglish  law  books,  in  cases  of  treason,  not  only  that 
one  overt  act  not  laid  as  a  charge,  mav  be  adduced  as  proof 
of  one  that  is  laid,  but  that  a  general  proof  of  rebellion  or 
conspiracy  is  allowed  before  proceeding  to  the  particular 
acts  charged;  and  the  case  of  Strafford,  a  well  known  case^ 
was  quoted  some  years  ago^  and  received  as  an  authoriw 
on  this  point  in  the  trials  of  Watt  and  Downie» — ^in  which 
the  existence  of  a  treasonable  plot  was  allowed  to  be  proved 
before  the  overt  acts  charged.  The  {mncipal  question  is. 
Whether  the  matter  offered  in  evidoice  be  pertinent  to  the 
point  ih  issue? 

It  was  said  that  we  are  not  entitled  to  try  a  man  for  trea* 
son  in  this  form,  and  that  therefore  we  cannot  indirectly  txy 
the  treason  as  proof  of  another  crime.  I  appeal,  in  answer 
to  this,  to  the  Act  of  Parliament  under  wnich  we  are  now. 
proceeding.  The  whole  Act,  and  particularly  the  last 
clause,  proceeds  on  the  understanding  that  we  are  entitled 
to  go  on  as  we  are  doing  in  this  trial,  although  die  crime 
tried  be  treason. 


as 

<*  Provided  klsOi  iftid  it  is  hereby  declared,  that  any  pei"- 
8on  who  shall  be  tried  and  acquitted,  or  convicted  of  any 
oflPence  against  this  Act,  shall  not  be  liable  to  be  indicted, 

Erosecuted,  or  tried  aeain  for  the  same  offence  or  fact,  as 
iffh  treason,  or  misprision  of  high  treason ;  and  that  no- 
thmg  in  this  Act  contained  ^ali  be  construed  to  extend  to 
prohibit  any  person  guilty  of  any  offence  against  this  Act, 
and  who  shall  not  be  tried  for  the  same  as  an  offence 
against  this  Act,  from  being  tried  for  the  same  as  high 
treason,  or  misprisicm  of  high  treason,  in  such  manner  as  if 
this  Act  had  not  been  made." 

Even  if  this  Act  had  never  existed,  I  should  have  been 
prepared  to  maintain,  on  the  ordinary  rules  of  law,  the  com- 
petency of  trying  what  might  have  been  tried  as  treason, 
under  a  lower  denomination  of  crime ;  but  the  clause  now 
quoted  is  quite  conclusive.  There  is,  therefore,  nothing  in  the 
circumstance  that  the  criminal  proceedings  set  forth  in  the 
narrative  of  the  indictment  happen  to  be  of  a  treasonable 
nature,  that  can  make  any  difference  in  the  case;  and  I 
submit,'  that  as  they  form  part  of  the  res  gesta  at  the  time 
of  administering  the  oath,  and  naturally  enter  into  the  his^ 
tory  of  the  transaction,  they  ought  to  be  admitted  to  proof, 
and  found  relevant  wi^  the  rest  of  the  libel.  They  are  in- 
timately and  inseparably  connected  with  the  proof  of  the 
crime  charged,  and  afibrd  the  dearest  and  most  relevant 
indicia  that  can  be  imagined  of  the  guilty  purpose  of  the 
panneL  It  seems  unnecessary  to  add,  that  ^  it  be  relevant 
to  introduce  this  statement  narrative^  the  same  specification 
is  not  requisite  as  if  it  had  been  made  the  subject  of  a  sub- 
stantive cnarge ;  and  I  should  not  have  made  this  remark  at 
all,  unless  there  had  appeared  a  disposition  to  argue  upon 
this  narrative,  as  if  the  relevancy  of  it  were  to  be  tried  by 
the  same  rules  ils  a  charge  in  the  indictment. 

It  was  said  by  the  learned  gentleman,  that  the  particu- 
lars chamd  as  what  the  parties  bound  themselves  to  com- 
mit, womd  not  have  amounted  to  high  treason,  even  if 
diey  had  been  carried  into  effect.  But  now  it  can  be  main- 
tiuned  that  the  employment  of  force  to  accomplish  ^public 
measures  of  this  descnption,  is  not  treasoUf  1  cannot  con-^ 
ceive.  It  appears  to  me  to  be  beyond  the  ingenuity  of  even 
the  learned  gentleman  himself,  to  persuade  any  person,  that 
a  public  measure  of  any  sort  may  be  accomplished,  liot  to  say 
the  fundamental  principles  of  the  constitution  subverted  by 
force^  by  a  number  of  persons  conspiring  together  tor  that 
purpose,  without  levying  war  against  the  King.  According  to 
my  view  of  the  law»  I  might  have  been  entided  to  charge  the 
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fldminirtratioii  of  the  osth  ittelf  bb  Had^  treason.  The 
words  of  the  stetnte  of  the  S6th  of  the  Kiiig»  c.  7.  wcem, 
completely  in  point,  as  to  the  treasonable  nature  of  the  asso- 
dation  and  the  oath.  ^  If  any  person  or  persons,  ftc  shall 
oompafls,  imagini^  invent,  denser  or  intend  decitli  or  de* 
ftruction,  &c.  kc.  or  to  deprive  or  depose  him,  &c.  or  to 
levy  war  against  his  Majestjr»  in  order,  by  foroe  or  con* 
ftraint,  to  compel  him  to  change  his  measures  or  counsels^ 
or  in  order  to  pnt  any  fiirce  or  constraint  imon,  or  to  in* 
timidate  or  overcome  both  House%  or  eitner  House  of 
Parliament— -^and  soch  compassings,  imaginations,  in- 
ventions, devices,  or  intentions,  or  any  of  them,  shaU  ex* 
press,  utterr  or  declare,  by  publishing  any  printing  or  writ^ 
ing^  or  by  any  overt  act  or  deed."  Even  uoder  the  fint 
head  of  die  statute  of  Edward  III.  it  miglit  have  been 
maintained  to  be  treason  to  conspire  for  t£e  aooomidish- 
ment  of  universal  snfflrage  and  annual  FsrHamentsby  mroe; 
and  tile  oaA  and  secret  meeting  might  have  been  oSettA  in 
evidence  as  overt  acts. 

Bat  it  is  unnecessary  to  enter  mpon  the  questian,  whether 
the  acts  libdled  as  having  been  done^  might  have  justified 
a  charge  of  treason.  It  is  enou^  far  the  presmt  purpose 
to  say,  that  if  the  farce  which  the  parties  bound  tiionaelveB 
by  this  oath  to  use^  for  obtaining  annual  parliaments  and 
universal  sufirage^  had  been  actually  employed  for  those 
purposes,  wfaidi  are  not  only  of  a  public  nature,  but  utterly 
subversive  of  die  whole  firame  of  the  eonstitntiim,  this  would 
clearly  have  been  that  species  of  treason  which  consists  ia 
levying  war  against  the  King. 

It  was  said,  that  the  condudtng  part  of  the  indictment 
does  not  correspond  with  what  goes  before,  as  the  charge 
of  intending  is  omitted,  and  that  of  purporting  only  relied 
upon.  It  is  true^  that  the  prosecutor  relies  completely  oa 
the  charge  of  purporting,  because  the  purport  and  open 
meaning  of  the  oath  it  so  clear ;  but  the  proper  answer  to 
this  critical  objection  is,,  that  it  is  qmte  uuneeessary  and 
unusual  to  repeat  m  this  part  of  an  indictment  the  whole 
expressions  previously  used,^  as  it  always  bears  such  a  refe^ 
rence  to  what  goes  before,  as  to  point  the  attention  to  the 
preceding  description  as  that  which  is  here  spoken  oil 
Thus,  "  Times  and  places  foresaidj  tlie  said  oath  or  en- 
gagemoit,'*  &c.  This  ia  the  usual  s^le»  and  it  is  not  cus^ 
tomary  to  repeat  all  the  preceding  q^itiiets  and  quaiifica- 
tionS|  which  are  included  aSnd  held  repeated  by  the  reference 
to  what  goes  before. 

I  am  sensible  that  there  are  many  thhigs  which  I  have 
omitted,  but  I  will  not  detain  your  Lordah^s  longer. 
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Mr  Soi.rciTOR  OjonsuoL-^In  ooBcIading  the  debate  CffiT 
the  part  of  die  Crown,  I  must  be  pardoned  for  obsenring  in 
behalf  of  the  prDsecutor,  that  nothing  is  or  can  be  more 
remote  from  his  intentionf  than  to  introduce  into  the  law 
<xf  the  hind  any  of  thoee  oonstructiTe  treascms  to  which  re- 
ference was  made  by  my  learned  friend  at  the  commence-' 
ment  of  his  speech  for  the  pannel*  Nothing  can  be  more 
remote  firom  the  intention  or  the  public  prosecutor  in  Scot- 
land at  anv  period.  And  if  such  a  pnrftmte  design  exist« 
edf  it  would  meet  with  a  sure  and  signal  defeat  from  the 
independence  of  the  Bar,  and  firom  the  vigour  and  integrity 
of  the  Court. 

The  present  prosecution  does  not  involve  any  chargie  of 
eonstmctive  treason.  It  is  foimded  upon  a  statute  of  recent 
introduction;  a  statute  quite  plain  and  explicit;  a  statute, 
which,  very  unfortunately  for  the  country,  the  late  corrup* 
tion  of  the  public  mind  and  of  the  moral  habits  of  some 
part  of  the  population  has  rendered  necessary  for  the  pro* 
tection  of  the  state. 

In  answering  the  alignment  maintained  for  the  pannd, 
I  must  take  leave  to  recal  to  your  Lordships'  notice  two  (rf* 
die  species  of  treason,  which  were  not  introduced,  but  well 
defined,  by  the  statute  of  Edward  IIL  These  two  flpeciea 
of  treason  are^-*^!^,  ConqMsstngthe  dealib  of  the  king; 
geeondbfj  Levying  war  a«inst  the  lUnfl. 

Your  Lonuhips  are  a&  aware,  that  oy  declaring  and  de» 
fining  the  first  ^cies  of  treason,  the  Legislature  bestowed 
upon  a  mental  act— -upon  the  imagining  or  cmnpassing  in 
the  mind  of  the  death  bf  the  Kin^, — ^the  character  of  a  com-i- 
pleted  crime,  punishable  by  a  hi^h  sanction ;  and  it  pro- 
vided, that  in  the  case  of  this  highest  ofience  against  the 
states  mere  intention,  (which  in  other  cases  is  not  cognizable 
by  the  ciimmal  tribunab  to  that  effect),  should  hold  the 
same  rank  in  the  scale  of  guilt  and  of  punishment  with  a 
completed  acL  It  renderra  the  comnassinf^  or  imag- 
ing, the  mere*conception  or  design  of  aestroymg  the  King, 
punishable  wtA  ihe  pains  ci  treason.  There  is  a  remark- 
able disdnction,  therefore,  between  this  class  of  crimes  and 
all  others.  It  may  be  said  generalhr,  almost  without  excep- 
tion, that  the  mere  compassing  of  any  other  act,  the  mere 
oompassinff  of  murder,  for  instance,  the  criminally  imag- 
ing of  wctk  a  deed  is  not  a  cognittble  crime^  at  least  is  not 
cognizable  as  the  crime  of  murder.  But  in  this  department 
cf  the  law  the  case  is  diffisrent.  The  imagination  of  the 
King^s  death  is  the  statutory  crime,  and  nothing  more  is 
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I  may  here  state,  that  in  construing  the  oath  there  can 
be  litde  room  for  difference  of  opinion  as  to  the  principle 
on  which  you  ought  to  proceed.  I  am  willing  to  admit, 
that  the  pannel  at  the  J3ar  is  not  to  be  ensnared  by  any 
aubtle,  recondite,  and  remote  interpretation  of  the  oath,  by 
any  interpretation  different  from  that  which  an  ordinary 
man  would  put  upon  it,  on  reading  it  from  beginning  to 
end.  But  I  maintain  with  equal  confidence,  that  the  pan- 
nel cannot  escape  from  the  law,  and  the  public  safety  is  not 
to  be  endangered,  by  a  construction  in  his  favour,  which 
is  recondite  or  subtle — ^by  an  interpretation  of  the  oatht 
which  it  plainly  could  not  bear  in  his  own  mind,  and  which 
plainly  he  knew  it  did  not  bear  in  the  mind  of  those  to 
whom  it  was  administered.  Between  these  two  extremes, 
it  is  your  peculiar  province  to  strike  out  the  middle  course, 
and  to  adopt  that  iust  and  rational  interpretation  which  will 
not  only  command  the  acquiescence,  but  the  approbation  of 
the  public  prosecutor. 

What  does  the  oath  say  ?  <<  In  the  awful  presence  of  God, 
If  A  B,  do  voluntarily  swear,  that  I  will  persevere  in  my  en^ 
iieavouring  to  form  a  brotlierhood  of  affection  amongst  Bri- 
tons of  every  description,  who  are  considered  worthy  of  con- 
fidence." I  concur  with  my  learned  fi*iend  in  saying,  that 
this  part  of  the  oath,  if  taken  by  itself,  is  perfectly  innocent 
The  oath  goes  on,  **  And  that  I  will  persevere  in  my  endea- 
Tours  to  obtain  for  all  the  people  in  Great  Britain  and  Ire- 
land, not  disqualified  by  crimes  or  insanity,  the  elective 
franchise^  at  the  age  of  twenty-one,  with  free  and  equal  re- 
presentation, and  annual  Parliaments ;  and  that  I  will  sup- 
port the  same  to  the  utmost  of  my  ppwer,  either  by  moral 
iir  physical  strength,  as  the  case  may  require :  And  I  do 
further  swear,  that  neither  hopes,  fears,  rewards,  or  punish- 
ments, shall  induce  me  to  inform  on,  or  give  evidence 
against,  any  member  or  m^nbers,  collectively  or  indivi- 
4ual]^^  for  any  act  or  expression  done  or  made,  in  or 
out,  m  this  or  ^milar  societies,  under  the  punishment  of 
death,  to  be  inflicted  on  me  by  any  member  or  members  of 
such  societies.  So  help  me  Gocf,  and  ke^  me  sted&st." 
Two  questions  have  been  stirred  on  this  part  of  the  oath. 
The  Counsel  for  the  pannel  has  maintained  two  proposi- 
tions. Firstf  That  the  words  <^  support  the  same'*  mean,  that 
the  oath-taker  was  to  support  annual  Parliaments  iind  uni- 
venal  suffirage,  aStejr  these  mighty  improvements  were  esta- 
blished by  regular  and  constitutional  means.  And,  secandy 
That  even  if  the  words  support  the  same  mean,  to  support 
the  endeavours  to  obtain  these  objects,  yet  the  physical 
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strength  to  be  used  was  capable  of  being  used  in  a  oiaimer 
not  iU^al. 

On  the  fiist  point,  your  Lordships  httve  to  coniider  what 
\  is  hare  understood  by  the  word  satne.  What  is  the  ante* 
cedent  to  this  pronoun  ?  I  submit,  there  are  only  two  ways 
of  giTing  a  sound  ci»istruction  of  this  word.  It  must  eithier 
,  apply  to  the  whole  of  the  previous  branch  of  the  sentence^ 
or  to  a  part  of  it.  If  the  nrst  is  adopted,  and  if  it  be  held 
to  embrace  the  whole  of  the  previous  part  of  the  sentence, 
and  if  the  antecedent  be  considered  as  thus  extensive,  dien 
the  construction  put  upon  it  on  the  other  side  will  be  des- 
troyed ;  for  if  the  wonl  <*  same''  embraces  all  the  previous 
part  of  the  sentence^  it  indudes  both  the  use  of  phvoeal 
Ibrce  in  obtaining  annual  Parliaments  and  universal  su^ 
frage^  and  its  employment  in  maintaining  these  objects  after 
they  are  accompluhedL  This  is  a  mode  of  oonstniction  so 
perfectly  fiur,  mat  the  pannels  cannot  olgect  to  k. 

But  uiia  is  not  the  constmcticHi  which  a  perusal  of  the 
oath  naturally  dictates.  It  is  dear  that  fay  it  the  obligation 
to  accomplish  the  wished^br  dumges  by  physical  strength 
was  omtemplated,  and  that  this  was  the  sole  puipoee  of 
the  oath.  I  maintain,  that  taking  the  whole  of  the  oatli 
tocher  comprehending  the  obligation  to  ccmcealmentf  it 
is  impoisible  to  consi£r  it  without  conduding,  not  hjf  a 
remote  and  distant  constmctiont  but  by  direct,  rational,  ne* 
oessary  inference^  that  the  parties  had  in  their  minds  a  cri* 
minal  accomplishment  of  their  designs,  and  the  moment  cri- 
minal intention  is  granted  to  me,  it  follows  that  there  can  be 
no  criminal  accompUshment  of  this  design,  but  such  as  would 
be  treason.  The  reasonable,  the  fiur  constnu^n,  that  whidi 
obviously  must  have  been  in  the  mind  of  die  giver  and  taker 
of  the  oath,  is,  that  the  word  same  had  no  oiner  qpuplication 
dian  that  which  I  have  stated,  viz.  to  bind  to  the  use  of 
l^ysical  strength  for  the  attainment  of  the  object.  This  is 
ihe  correct,  grammatical  ooostmction,  pointed  out,  not  only 

5  the  juxtaposition  of  the  words,  but  by  the  general  sense 
the  whole  passage  and  of  the  whole  oath;  and  it  is  inn 
possible  to  put  any  other  interpretation  upon  it,  without 
sacrificing  the  public  safety,  and  public  law  to  a  construo- 
Cion,  which,  I  say,  is  forced  axid  subtle.  I  do  not  dwell 
longer  on  tUs  point,  because  truly  it  lies  in  a  nutHslieU,  and 
1^  by  merelv  stating  it,  I  do  not  shew  that  I  am  in  the  righl^ 
I  de^iair  of  doing  so  by  any  length  of  argument 

Now,  your  Loraships  have  to  consider,  whethert  supposing 
it  were  established  that  the  obligation  in  the  oath  is  to  si^h 
paax  endeavours  to  obtain  annual  Partiamenta  and  unbrersil 
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iroffirage  by  phyricai  strength,  the  act  which  was  thus  medi- 
tated, does,  if  accomplish^,  amount  to  treason.  That  such 
purpose  would,  if  accomplisbed,  have  c^mstitated  treason, 
IS  proved  by  the  concurrent  testimony  of  all  lawyers  ancient 
and  modem.  The  essence  of  treason  consists  in  the  appli* 
cation  of  force  to  accomplishment  of  an  alteration  in  any 
general  law.  How  did  my  learned  friend  get  out  of  this 
dilanma?  He  maintained  that  physical  strength  for  the 
accomplishment  of  any  change  in  the  laws  of  this  kingdom, 
might  by  possibility  be  exercised  without  committing  trea- 
son ;  and  this  he  illustrated  by  supposmg  the  case  of  the 
Speaker  of  the  House  of  Commons  being  forced  by  threats 
and  violence  to  consent  to  a  bill  for  the  abolition  of  the 
House  of  Lords,  or  of  any  of  the  branches  of  the  constitu- 
tion, which  bill  having  passed  the  House  of  Lords, 'had  its 
fate  dependent  on  the  l^eaker's  casting  vote.  That  whim- 
sical case  can  scarcely  be  called  a  case  in  iUustratkm ;  but 
if  it  were  necessary  for  me  to  enter  into  that  supposed  case, 
I  would  siqr  without  hesitation,  that  here  was  treason,  not 
m^ely  under  the  Act  of  the  36th  of  the  King,  but  under 
what  I  may  call  the  previous  common  law  of  the  land. 
Many  decisions  might  be  re&rred  to,  to  establish  this.  But 
I  have  no  occasion  to  enter  iR>on  such  an  inapplicable  ques- 
tion. The  other  instances  of  the  possible  exertions  of  phy- 
sical force  in  the  accomplitshments  of  the  purposes  contem- 
plated by  the  pannel  and  his  associates  are  utterly  absurd. 
It  is  said,  that  physical  force  may  be  exerted  in  the  carry- 
ing of  messages,  in  the  section  of  hustings,  in  the  keeping 
ou  the  crowds,  and  in  various  other  ways  which  are  all  in- 
nocent, and  which  are  all  conducive  to  the  attainment  of 
the  objects  in  view.  I  contend,  that  in  these  illustrations 
the  Counsel  for  the  pannel  forget  or  overlook  the  distinc- 
tion between  the  terms  moral  and  physical,  as  employed  to 
•characterize  human  action.  When  a  man  delivers  ah  onu 
tion,  he  as  understood  in  common  language  to  exercise  his 
moral  power  or  strength.  But  my  learned  friends  must 
admit,  that  some  phpical  force  or  strenffth  is  also  at  the 
^same  time  exerted.  To  make  the  pen  wi£  which  the  poli- 
tical orator  is  to  write,  to  carry  the  bench  from  which  the 
political  orator  is  to  declaim,  to  keep  off  the  crowd  with 
which  the  political  orator  would  otherwise  be  incommoded, 
*are  all  actions  subservient  to  the  moral  powers  which  are 
to  be  exerted.  It  is  impossible  to  deny  this  without  con- 
founding the  distinctions  between  terms  moral  and  physical. 
No  moral  power  can  be  exercised  by  man  without  physical 
exertion,  but  when  the  distinction  to  which  I  have  adverted 
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is  recollected,  the  illustrations  which  have  been  offered  at*^ 
either  in  themselves  absurd,  or  are  against  the  argument  of 
the  pannely  and  must  be  classed  with  moral,  and  not  physi- 
cal exertions. 

The  obligation  in  the  oath  is,  to  employ  moral  and  physi* 
cal  strength,  as  the  case  may  require — ^that  is,  such  moral 
strength,  as  the  case  may  require,  and  such  physical 
strength,  as  the  case  may  require. — It  is  thus  clear,  that 
the  terms  of  the  oath  do  not  bear  a  limitatbn  to  that  in- 
nocent sort'of  force  by  the  criminal  example  of  which  the 
learned  Counsel  illustrated  his  argument  According  to  the 
clear  terms  of  the  oath,  such  ^ysical  strength  was  to  be 
employed  as  the  case  might  require,  for  the  accomplishment 
of  die  purposes  which  have  been  mentioned.  What,  I  ask, 
are  we  to  understand — what  is  the  legal  inference  from  the 
construction  I  have  given  ?  It  is,'  that  physical  strength*  as 
the  exigency  might  require,  was  to  be  used  for  the  acc(»n« 
plishment  of  a  change  in  the  constitution. 

It  is  unnecessary  to  advert  to  the  extreme  absurdity  <tf  en« 
deavouring  to  distinguish  between  the  meaning  oi  the  words 
strength  vnd/orce.    They  are  certainly  eynonymcmB  terms ; 
and  for  the  presont  purpose^  at  least,  no  dbtmction  can  be 
stated  between  them,  eitner  in  popular  or  technical  use.   It  is 
impossible  to  accomplish  the  alteration  or  subversion  of  any 
part  of  the  constitution  by  physical  force^  without,  in  1^^ 
acceptation,  levving  war  for  that  purpose^  or  compassmg^ 
the  King's  deatn,  or  bein^  Kuilty  of  some  other  treason.' 
The  application  of  numenciu  physical  stren^  is  nothing 
else  but  the  levying  of  war.     But  if  war  be  levied  within  the 
kingdom  for  an v  general  purpose, — ^for  the  purpose  of  sub- 
verting any  of  the  branches  of  the  constitution, — ^that  war  is 
understood  to  be  levied  against  the  King,  who,  being  the 
executive,  is  bound  to  protect  the  other  branches  of  the 
Legislature^     This  is  the  import  of  all  the  authorities,  to 
some  of  which  I  may  now  direct  the  attention  of  the  Court 
The  first  authority  to  which  I  refer  is  that  of  Blackstone^ 
who  states  the  law  in  a  briei*  and  popular,  form.     I  quote 
from  the  4th  vol.  p.  81. — *^  The  third  species  of  treason  is, 
<  If  a  man  do  levy  war  against  our  lord  the  King.'    And 
this  may  be  done  by  taking  arms,  not  only  to  dethrone  the 
King,  but  under  pretence  to  reform  religion,  or  the  laws, 
or  to  remove  evil  counsellors,  or  other  grievances,  whether 
leal  or  pretended.     For  the  law  does  not,  neither  can  it, 
permit  any  private  man,  or  set  of  men,  to  interfere  forcibly 
m  matters  of  such  high  importance ;  especially  as  it  has 
established  a  sufficient  power,  for  these  purposes,  in  the 
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Ugh  oooit  of  Ptoliament:  neither  does  the  ocmrtHotion 
jurtify  any  private  or  particular  renstance  for  private  or 
particular  i^evanoes;  though  in  cases  ^  national  oppres- 
sion the  nation  has  very  justifiably  risen  as  one  man,  to  ^n* 
dicfite  the  original  contract  subsisting  between  the  King 
find  his  people.** 

The  next  authority  to  which  I  refer  is  that  of  Fosier,  a 
book  which  I  observe  is  d(aily  cited  by  English  Judges,  as 
an  undoubted  authori^.  I  quote  from  page  21). — <<  In- 
surrections in  order  to  Vhrow  down  all  enclosures,  to  alter 
the  established  law,  or  change  religion,  to  enhance  the  price 
of  ail  labour,  or  to  open  all  prisons — ell  risings  in  order  to 
effect  these  innovations  of  a  public  and  general  ccmcem  by 
an  armed  force  are,  in  construction  of  law,  high  treason, 
within  the  clause  of  levying  war ;  for  though  they  are  not 
levelled  at  the  person  of  tne  King,  they  are  against  his 
xoyal  majesty ;  and  besides,  they  have  a  direct  tendency  to 
dissolve  all  the  bonds  of  society,  and  to  destroy  aU  proper- 
^9  and  aH  government  too,  by  numbers  and  an  armed 
wrce.  Insurrections  likewise  for  redressing  national  griev- 
ances, or  for  the  expulsion  (^foreigners  in  general,  or  in- 
deed of  any  single  nation,  being  here  under  the  protection 
of  the  King,  or  for  the  reformation  of  real  or  imaginary 
evils  of  a  public  nature^  and  in  which  the  insurgents  have 
no  special  interest — risings  to  effect  these  ends  by  force  and 
numbera  are,  by  construction  of  law,  within  the  clauses  of 
le?yinff  war ;  for  they  are  levelled  at  the  King's  crown  and 
xoyal  dignity/' 

The  onlv  other  authority  to  which  I  am  to  refer,  is  that  of 
a  Judge,  than  whom  none  was  ever  more  highly  or  more 
deservedly  honoured  during  a  long  and  splenSd  career.  I 
oiiote  from  the  opinion  of  Lord  Mansfield  on  Lord  George 
Gordon's  trial,  as  given  in  Howell's  State  Trials,  vd.  xxL 
p.  643  and  644. — *^  There  are  two  kinds  of  levying  war  :-^ 
One  against  the  person  of  the  King ;  to  imprison,  to  de» 
throne,  or  to  kill  him ;  or  to  make  him  change  measures  or 
remove  counsellcHrs : — ^The  other,  which  is  said  to  be  levied 
against  the  majesty  of  the  King,  or,  in  other  words,  against 
him  in  his  regal  capacity;  as  when  a  multitude  rise  and 
assemble  to  attiun  by  force  and  violence  any  object  of  a  ge- 
neral public  nature ;  that  is,  levying  war  against  the  maj^ty 
of  the  King ;  and  most  reasonably  so  held,  because  it  tench 
to  dissolve  aU  the  bonds  of  society,  to  destroy  property,  and 
to  overturn  government;  and  by  force  of  arms  to  restrain 
the 'King  from  reigning  according  to  law. 
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«  Insurrections,  by  force  and  vicienoej  to  raise  tiie  price 
of  wages,  to  open  all  prisons,  to  destroy  meeting-houses, 
nay,  to  destroy  all  brothels,  to  resist  the  execution  of  militia 
laws,  or  change  religion,  to  redress  grievances  real  or  pre- 
tended, have  all  b^n  held  lerpng  war.  Many  other  in*, 
stances  might  be  put.  Lord  Chief  Justice  Holt,  in  Sit 
John  Friend's  Case,  says,  <<  if  persons  do  assemble  them«- 
selves,  and  act  widi  force  in  opposition  to  some  law  which 
they  Uiink  inconvenient,  and  hope  diereby  to  get  it  repeid- 
ed,  this  is  levying  war,  and  treason.'*  In  the  present  case, 
it  don't  rest  upon  an  implication  that  they  hoped  by  oppo- 
sition to  a  law  to  get  it  repealed,  but  the  prosecution  pro- 
ceeds upon  the  direct  ground,  that  the  object  wbs,  by  force 
and  violence,,  to  compel  the  Legislature  to  repeal  a  law; 
and  therefore^  xmthotU  any  doubty  I  tell  you  the  joint  opinion 
cfus  aUy  that,  if  this  mtdtitude  assembled  with  intent,  by  acts 
of  force  and  violence,  to  compel  the  Legislature  to  repeal  a 
law,  it  is  high  treason. 

**  Though  the  form  of  bjx  indictment  for  this  species  of 
treason  mentions  drums,  trumpets,  arms,  swords,  fifes,  and 
guns,  yet  none  qf  these  circumstances  are  essential.  T%e 
question  atways  is.  Whether  the  intent  is  hy  farce  and  ynolenee 
to  obtain  an  oiffect  of  a  general  and  public  nature  by  any  in- 
struments, or  by  dint  of  their  numbers  f  Whoever  incites, 
advises,  encourages,  or  is  any  way  aiding  to  such  a  multi- 
tude so  assemblatl  with  such  intent,  though  he  does  not 
personally  appear  among  them,  or  widi  his  own  hands  com^ 
mit  any  violence  whatsoever,  yet  he  is  equally  a  principal 
with  those  who  act,  and  guilty  of  hi^  treason."  Many 
other  authorities  to  the  same  effect  might  be  accumulated. 
I  need  not  quote  Hume,  who  gives  a  very  luminous  abstract 
of  all  the  English  authorities  on  the  subject,  and  gives  a 
summary  which,  in  perspicuity  and  precision,  is  not  sur- 
passed by  the  boasted  oracles  of  English  law. 

I  say,  therefore,  on  these  authorities,  it  is  utterly  impofr- 
sfoie  to  imagine  that  any  change  in  the  constitution  can  be 
accomplish^  by  physical  strength,  without  necessarily  im- 
pIyinff--4iot  constructively,  but  necessarily  implying — ^that 
it  is  done  by  force  and  violence.  Levying  war  is  nothing 
more  than  the  application  of  an  act  which  is  treason.  The 
form  or  mode  of  this  act,  may  probably  be  that  of  ]ev3dng 
war,  to  overcome  or  prevent  resistance.  It  does  not  consist 
in  having  drums,  or  uniformity  of  dress,  or  the  other  usual 
i^pendages  of  warlike  pomp.  It  does  not  conrist  in  any 
particular  kind  of  ofiensive  arms,  but  in  the  qiplication  of 
a  powerful  and  numerous  force ;  and  it  is  impossible  that 
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strength  for  the  accomplishment  of  any  change  in  the  con- 
stitution can  be  applied  in  any  way,  so  as  not  to  include 
the  crime  of  treason,  either  of  levying  war,  or  of  compass- 
ing the  King^sdeath,  or  of  treason,  under  the  statute  36.  of 
the  King.  That  which  is  accomplished  by  force  can  only 
•be  done  sub  specie  beUif  in  so  far  as  those  terms  have  any 
intelligible  meaning,  and  the  same  quality  must  characterize 
that  vmich  is  intended  or  resolved  to  be  done.  I  submit, 
therefore,  that  the  construction  given  by  the  learned  gentle- 
man to  the  oath  is  erroneous,  and  that  the  only  sound,  and 
the  only  lewd,  and  the  only  obvious  construction  of  it,  is 
that  which  1  have  stated  to  your  Lordships. 

It  was  stated  fiuther,  however,  that,  supposing  a  treason- 
jtble  purpose  to  have  exbted,  it  is  still  necessary  that  it 
should  be  proved  by  and  i^ear  in  the  oath,  and  in  the 
oath  alone,  in  order  to  have  the  case  brought  under  the 
statute.  If  I  rightly  understood  this  plea,  two  things  were 
maintained,  which  I  own  appeared  to  me  to  be  inconsis- 
tent :  It  was  first  maintained,  that  there  is  a  want  of  speci- 
fication in  the  indictment  as  to  the  mode  in  which  the  trea;* 
son  contemplated  by  the  oath  was  to  be  efiected ;  nejct,  it 
was  maintained,  that  in  this  indictment,  charging  the  pan- 
nels  with  administering  unlawfiil  oaths,  we  are  not  entitled 
to  go  into  any  proof  of  acts  of  treason  said  to  hi^ve  been 
committed  by  them,  for  that  would  be  to  make  the  proof  of 
one  crime  the  prodP  of  the  commission  of  another.  Hiese 
I  consider  to  be  inconsistent  objections. 

Whether  the  treasonable  purpose  should  appear  in  the 
oath  itself  to  bring  the  case  within  the  statute,  it  is  unne^ 
cessary  to  argue,  l^cause  in  the  present  case  we  do  not  de^ 
sire  to  go  beyond  the  contents  of  the  oath.  But  in  pass- 
ing, I  must  denv  that  this  plea  for  the  pannel  is  sound,  or 
at  all  warranted  by  the  terms  of  the  statute. 

With  respect  to  the  other  objections,  I  must  observe  that 
firom  the  nature  of  the  crime  which  the  statute  has  defined, 
you  neither  can  require,  nor  can  you  expect,  in  charging  it, 
a  specification  of  overt  acts  of  treason.  According  to  the 
previous  argument  of  the  pannel,  the  prosecutor  is  not  en- 
titled to  prove  any  acts  of  treason,  if  such  had  been  actually 
committed,  and  herein  lies  the  monstrous  inconsistency  of 
his  present  argument.  According  to  my  view  of  the  case^ 
the  specification  which  the  pannel  thus  alternately  opposes 
and  demands,  is  morally  impossible. 

The  charge  here  is  not  for  the  accomplishment  and  com- 
pletion of  the  crime  of  treason ; — the  charge  is  for  the  con- 
ception, the  imagination  of  treason,  sanctioned  by  an  oath, 


45 

and  so  &r  by  an  overt  act  consisting  in  the  administration 
of  an  oath.     When  a  crime  has  not  been  actually  com- 
mitted, it  is  impossible  to  state  the  drcumstanees  of  mode, 
time,  and  detail  of  execution.     When  a  crime  haa  been  com- 
mitted, it  is  of  course  an  essential  mode  of  that  criminal  act, 
that  it  was  accompanied  by  time,  place,  and  circumstances; 
and  when  a  pannel  is  brought  to  the  Bar  on  a  charge  of 
having  committed  a  crime,  the  prosecutor  can  have  no  know- 
ledge regarcfing  it  without  knowing  some  of  the  prominent 
circumstances  of  its  execution.     But  you  must  all  be  aware^ 
that  this  rule  cannot  apply  to  what  merely  exists  in  inten- 
tion.    Of  intention  here,  your  Lordships  have  evidence 
hj  the  oath,  and  the  oa^  is  such  as  the  statute  has  made 
it,  a  crime,  either  to  administer  or  to  take.    The  crime 
charged  is  the  administering  an  oath  of  a  certain  kindy 
and  the  mode  of  this  act  is  admitted  to  be  sufficiently 
detailed.     It  is  possible  that  when  the  oath  was  admim- 
y  stered,  not  one  circumstance  was  finally  resolved  upon  as  to 
the  detail  of  the  execution  of  the  treason ; — ^it  is  quite  pos- 
sible that  no  one  circumstance  may  have  been  fixed  on  as 
to  the  mode  in  which  .it  was  to  have  been  carried  into  ef> 
feet ;— and  no  resolutions  adopted  as  to  the  course  of  pro- 
ceedings to  be  followed  for  the  accomplishment  of  the  atro- 
cious purposea  of  the  parties.     Dififerent  plans  may  have 
existed  in  the  minds  of  difierent  conspirators ; — there  may 
have  been  numerous  disputes  on  the  subject: — -and  there- 
fere,  from  the  very  nature  of  the  statutory  crime^  it  is  im- 
possible that  any  such  detail  as  the  opposite  party  require 
could  be  given;  and  it  is  enough  to  say  that  the  statute  has 
not  required  it.     The  nature  of  the  treason  which  the  oath 
bound  the  parties  to  commit  is  as  much  specified  as  it  is 
possible  for  the  public  prosecutor,  or  for  any  human  being, 
to  specify.     He  has  said,  that  the  treason  contemplated  was 
that  which  consisted  in  compelling  an  alteration  in  the  esta- 
blished laws  by  force  and  violence.     That  this  would  be 
treason,  who  can  doubt  ?     Whether,  in  the  actual  accom- 
pltslunent  of  it,  the  criminals  would  have  levied  war  against 
the  King,  in  the  sense  in  which  the  law  uses  these  terms,  or 
whether  they  would  have  compassed  or  imagined  the  death 
of  the  King,  or  whether  both  these  legal  crimes  would  have 
been  perpetrated  in  the  actual  consummation  of  their  pur- 
pose, who  can  pretend  to  say  ?     To  demand,  that  the  pub- 
lic should  divine  and  specify  the  mode  in  which  the  treason 
was  actually  to  be  perpetrated,  is  absurd  and  impossible^ 
because  the  modes  are  various.    To  demand,  that  he  should 
specify  all  the  modes  in  which  the  intended  treason  ought 
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to  be  perpetrated,  is  plainly  unnecessary  and  meless.  It  is 
sufficient  for  bim  to  satisfy  your  Lordships,  that  the  object 
contemplated  by  the  oath  could  not  be  accomplished  but  by 
means  of  treason ;  and  on  this  I  hare  already  stated  my 
argument,  in  the  words  of  the  highest  authorities  of  the 
law. 

But  it  was  also  rather  inconsistently  urged,  that  if  we 
had  stated  treason  to  have  been  cbnumtted  with  all  its  cir- 
cumstances,  we  should  not  hare  been  entitled  to  ofier  any 
proof  of  this  arerment,  or  to  giye  any  detail  of  the  facts 
here,  as  the  pannel  is  not  on  his  trial  for  high  treason ; 
and  one  objection  to  the  indictment  is  to  the  narrative  of 
details  with  which  the  statutory  oflfence  is^ntroduced*  On 
looking  into  the  statute,  I  thmk  it  is  hardly  necessary  to 
go  into  this  questioh,  because  it  is  not  necessair  ihat  the 
commission  of  overt  acts  of  treason  should  be  alleged.  I 
submit  abo,  that  what  mv  learned  friend,  who  immediately 
preceded  me  in  behalf  of  the  public  prosecutor,  stated  on 
this  part  of  the  subject,  was  agreeable  to  the  law  of  Scot**- 
land,  and  sufficiently  obviates  all  that  was  urged  in  the  way 
of  objection  to  thia  part  of  the  case. 

In  concbnion,  it  was  strongly  and  powerfully  urged,  as  a 
hardship  in  die  case  of  the  pannel,  that,  thouj^h  acquitted  on 
this  occaraon,  he  mi^t  be  afterwards  tried  for  treason*  If 
he  were  to  be  acquitted  of  this  charge,  and  afterwarda  brought 
to  trial  for  treason,  I  suspect  we  should  hear  fhrni  hiB  Coun«> 
•el  an  effectual  argument  against  such  second  trial.  I  con- 
tent myself  with  sayii^,  that  our  view  and  interpretation  of 
the  statute  is  totally  ai3  absolutely  diiferent  from  that  of  my 
learned  fiiend,  Mr  Cranstoun,  sind  that  we  conceive,  fr<»n 
the  terms  of  i1^  it  is  impossible  such  a  second  trial  could  be 
attempted.  It  is  said,  in  the  last  clause^  **  That  any  person 
who  shall  be  tried,  and  acquitted  or  convicted  of  any  oiEmce 
against  this  Act,  skall  not  be  ItabU  to  be  indicted,  prosecuted^ 
or  tried  again  for  the  same  offence,  or  fact,  as  high  treason^ 
or  misprision  of  high  treason ;  and  that  nc^ine  in  this  Act 
contained  shall  be  construed  or  extend  to  proiubit  any  per- 
son gui%  of  any  offence  against  this  Act,  and  idio  shaU  not 
be  tried  for  the  same  as  an  offence  against  this  Act,  from  be- 
ing tried  for  the  same  as  high  treason,  or  misprision  of  high 
treason,  in  such  manner  as  if  this  Act  had  not  been  made." 

This  clause  was  intended  to  guaitl  against  two  inconve- 
niences. 1st,  It  was  intended  to  protect  the  subject  from 
being  tried  again  as  for  treason  upon  the  facts  on  which  the 
statutory  crime  shall  have  been  already  prosecuted.  In 
other  words,  it  would  be  impossible  to  give  in  evidence,  in 
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any  subeequ^nt  trial  of  this  prisoner,  any  of  the  fiicts  which 
have  be^  admitted  to  proof  in  the  present  case.  2<(,  It  was 
intended  to  guard  against  the  possibility  of  the  enactments 
of  this  statute  being  construed  to  affect  the  principles  of  the 
law  of  treason  previously  established.  I^  therefore^  the 
public  prosecutor  were  to  attempt  to  bring  the  prisoner  to 
trial  for  treason  after  an  acquittal  in  this  case,  he  could  not 
bring  in  evidence  any  one  of  the  fiicts  which  were  more  or 
less  connected  with  the  present  charge.  This  is  the  plajtt 
and  necessary  construction  of  the  clause  in  the  statute^  and . 
tetirdy  removes  the  objection* 

I  have  to  call  your  attention  to  an  authority  vfon  the 
question  that  has  been  started  relating  to  the  specification 
of  the  crime.  It  has  been  maintained,  that  we  are  bound  to 
specify  the  general  nature  of  the  conspiraor  before  we  can 
proceed  to  prove  the  criminal  intention  of  the  parties.  On 
this  subject  I  may  refer  to  the  general  terms  in  which  an 
English  indictment  has  been  laid  and  found  relevant.  Such 
an  authority,  although  it  cannot  affect  the  law  <^  Scotlaod 
as  a  conclusive  authority,  yet  ia  respectable  in  its  way,  and 
worthy  of  consideration.  The  case  is*  to  be  found  stated  in 
Chitty  on  Criminal  Law,  voL  iL  relating  to  offences  under 
statute  37.  Geo.  III.  about  administering  oaths,  tbc  I  sub- 
mit to  yon,  that  in  descritung  the  ittcgiu  societies,  the  terms 
used  in  this  English  indictment  are  more  ^[enersl  than  those 
which  the  prosecutor  has  employed  on  this  occasion,  and  to 
which  an  objection  has  bem  taken.  On  the  wholes  I  main* 
tain  that  the  indictment  before  you,  it  the  fotm  in  which  it 
ia  laid,  ooght  to  be  found  rdevant. 

Mr  Clkbk^— This  indictment  piooeeds  unon  an  Act  ol 
Parliament  passed  in  the  S2d  year  of  his  Majesty's  reign, 
afjainst  admmistering  unlawful  oaths;  and  accordingly  cer^ 
tam  clauses  of  the  Act  are  set  forth  in  the  major  proposi- 
tion, as  containing  the  description  of  the  crime  to  be 
char^.  This  being  the  accusation,  I  need  not  remark 
that  It  would  have  been  easy  for  the  public  prosecutor,  if 
he  had  a  ease  foiling  within  the  Act  or  Parliament,  to  ccm- 
fine  himself  to  it  in  the  minor  proposition  of  his  indictmea^ 
by  stating  in  plain  terms,  that  true  it  was  and  of  verity^ 
that  the  pannel  had  administered  such  an  unlawful  os^  as 
that  which  was  pndiibited  by  the  statutei— reciting  the 
terms  of  the  oath,— averring  that  an  oath  in  these  terms  fell 
under  the  statute  as  bmng  a  treasonable  oath»— stating  how 
and  in  what  respect  it  was  treascmable^  and  to  whic^  of  the 
diftrent  qiedes  of  treason  it  applied,*-flpecifying  the  time^ 

14 


/ 


48 

place,  find  occasion  of  committiii^  the  crime, — ^the  relevancy 
of  sudi  ati  indictment  might  perhapfl  have  been  sustainca. 
But  the  public  prosecutor  has  not  confined  himself  to  the 
proper  charge  appearing  from  the  major  proposition  of  his 
own  indictment,  but  has  attempted  most  illegally  to  intro- 
duce matters  totally  unconnected  with  it,  for  the  purpose 
of  embarrassing  the  prisoner  with  accusations  of  a  Idnd 
totally  different,  and  which  cannot  be  the  stfEgect  of  inquiry 
with  reference  to  this  charge. 

In  aid  of  his  argument  the  public  prosecutor  has  founded 
on  an  English  case,  in  which  one  was  convicted  on  evidence 
of  circumstances  to  prove  his  intention  in  administering  an 
unlawful  oath.  I  mention  this  now,  because  it  is  proper  to 
take  an  early  opportunity  of  distinraishing  that  case  from 
the  present.  I  know  very  little  of  the  English  case  referred 
to ;  but  on  hearmg  it  read,  I  observed  quite  enough  to  per- 
ceive that  it  was  a  case  totally  different  from  the  present-' 
proceeding  on  another  Act  of  Parliament,  different  in  its 
terms  from  the  Act  which  is  now  founded  on  by  the  public 
prosecutor.  Under  the  former  Act  it  is  competent  to  prove 
the  intention  of  the  unlawful  oath  by  circumstances  extra* 
neons  to  the  oath  itself,  though  that  is  not  competent  ia  the 
present  case,  in  which  the  Court  and  jury  must  consider 
the  terms  of  the  oath  and  nothing  else. 

It  has  to-day  been  noticed  more  thsoi  once,  that  besides 
the  Act  of  Parliament  libelled  on,  there  is  another  Act  re- 
lating to  unlawful  oaths.  But  when  you  attend  to  the  lan- 
guage of  that  Act,  you  will  see  the  difference  between  the 
terms  there  used,  and  those  which  are  employed  in  this  Act  , 
of  the  52d  of  the  King,  and  you  will  see  the  reason  of  that 
di£ference,  and  how  it  ought  to  affect  indictments  fi>unded 
on  these  Acts« 

The  indictment  before  the  Court  is  founded  on  the  Act 
passed  in  the  52d  year  of  his  Majesty,  directed  against  those 
«<  who  shall,  in  any  manner  or  form  whatsoever,  administer, 
or  cause  to  be  administered,  or  be  aiding  and  assisting  at 
the  administering  of  any  oath  or  ^igagement,  purporting^ 
or  intending  to  bind  the  person  taking  Uie  same  to  commit 
any  treason/'  &c.  These  persons  are  liable  to  the  punish- 
ment of  death,  and  every  person  who  shall  take  tiie  oath  is 
punishable  bv  transportation.  By  the  4th  section  it  is 
enacted,  *<  Tnat  persons  aiding  and  assisting  at  the  admi- 
nistmhg  of  anv  such  oath,  diaU  be  deemed  principal  oflfen- 
ders,  and  liable  to  the  same  ptinishment  of  death."  By 
section  5.  it  is  not  necessaiy  to  set  forth  the  words  <^  the 
oath,  and  it  <<  shall  be  sufBcient  to  set  forth  the  purport  of 
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any  enffagemeDt  or  obli^tion  whatsoever  in  the  nature  of 
an  oath,  purporting  or  tntending  to  bind  the  person  taking 
the  same^  to  commit  any  treason,  &c.  *^  shall  oe  deemed  an 
oath,  within  the  intent  and  meaning  of  this  Act.'*  Now^ 
by  comparing  this  Act  with  the  former  one,  it  appears, 
that  as  the  penalties  are  more  seTere^  so  the  description  of 
the  crime  is  more  limited  than  in  the  former  Act«  It  is 
necessary  that  the  oath  or  engagement  shall  puiport  or  in-^ 
tend  to  bind  the  person  tddn^  the  same  to  commit  the 
treason,  or  other  crimes  punishable  with  death,  which 
pkinly  signifies^  that  the  purport  or  intendment  of  the  oath 
<«ly,  OTf  the  true  meanii^  of  its  words^  shall  be  considered 
inany prosecution  against  those  who  administer  it.  The 
purport  of  an  oath  has  no  reference  to  the  intention,  crimi-* 
nal  or  otherwise,  of  the  par^  who  administers  it^  The 
words  of  the  oath  may  be  innocent,  and'  yet  the  inten-'. 
tion  may  be  very  criminaL  On  the  other  hand,  the  Worda 
may  be  veiy  *HUschievou8,  and  yet  the  intention  may  be 
otherwise*  But  the  Lwislature  imposes  the  penalty  ac- 
cording to  the  purport  of  the  oath,  the  intendment  is  the 
■ame  with  the  purport  in  speaking  of  the  oath;  and  either 
of  these  terras  may  be  coiuadered  as  synonymous  with  the 
true  meaning  of  the  oath  s^arately  considered,  and  without 
regard  to  the  intuition  of  the  party  who  administers  or 
takes  it  In  one  riew,  this  statute  is  uncommonly  severe,' 
inflicting^  as  it  does,  a  capital  punishment  for  administering 
an  oath,  which  may  be  followed  by  no  crime  whatever^ 
And  even  in  taking  the  oath  according  to  its  purport  or 
intendment,  there  is  mudi  severity^  because  the  notion  ov 
Ofnnion  of  the  party  who  administers  or  takes  it^  as  to  its 
jmeaning  and  object,  may  be  very  different  from  the  opinion 
of  a  Court  of  law  as  to  its  true  construction,  and  so  the 
real  intent  of  the  party  may  be  much  less  criminal  than  the 
intent  which  is  imputed  to  the  oath  itself,  by  the  judgment 
of  the  Court.  But,  on  the  other  hand,  while  the  Act  is  full 
of  severity  on  these  points,  it  is  l^ni^tt,  in  so  far  as  it  restricts 
the  charge  to  the  purport,  intendment,  or  true  meaning  oi 
the  oath,  and  does  not  admit  of  a  proof,  which  might  be  very 
loose  and  unsatisfactory,  and  very  hard  upoathe  prisoner  to 
be  tried,  of  an  intention  on  his  part,  that  went  beyond  the 
true  meaning  of  the.  oath  which  he  administered.  For  this 
Act  does  not  allow  it  to  be  proved,  that  though  the  words 
of  the  oath  were  apparendy  innocent^  yet  that  under  colour 
of  an  innocent  engagement  the  most  criminal  intentions 
W^Te  concealed  or  covered*    In  .what  way  soever  the  public 
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prosecufor  niay  moke  a  diarge  of  that  kin4  (wbidi  Sup- 
poses, no  doubt,  that  a  great  criine  had  been  committea)f 
It  is  plain  that  he  could  not  make  audi  a  eharge  under  this 
Act  And  the  statute  tempers  its  own  severity  with  lenity 
in  another  important  circttmstaxice*  Those  who  aid  and 
assist  in  administering  the  oath,  are  liable  to  the  punish- 
ment of  death ;  but  mose  who  were  pnesent  at»  and  consmt* 
lAff  to  the  administering  tihe  oath,  are  not  liablie  as  fox  adr* 
ministering  it,  tod  it  seems  to  faaTe  been  the  intention  of  the 
Legislature  that  they  should  adt  be  so  liable.  . 

This  Act  may  be  ootatrasted  with  that  which  was  pass^ 
in  the  $7th  year  of  die  KiilR>  in  whidi,  though  the  punish- 
ment to  be  inflicted  upon  onemdens  was  less  sev^e  (trahf* 
portatioa  for  seveii  years)  there  is  a  much  ^pneater  anxiety 
to  prevent  themfroin  escaping;  and,  aCicordrnglyt  the  caam 
in  which  that  punishment  may  be  iiifii^^d  are  niuch  more 
numerous  and  comprehensiy&  It  is  enacted^  87.^  Geo.  L 
cap.  13.  f«  That  any  person  0r  jiersoDis  who  shdll^  in  any 
manner  or  £6rm  whatboever,  administer^  or  cavse  to  be  act? 
ministared,  or  be  aiding  br  assisting  at,  ^  pt^ent  and  cosr* 
senting  to  the  administering  or  takmf  of  any  oath  or  ens* 
flageinrfnt,  purportiilg  br  inMided  to  oind  the  person  taking 
uie  sime  to  engage  in  any.mktinotts  6r  seditious  piuposei 
or  to  distuxi>(Ui6  public  peakse;  cw  to  be  <£  any  associatioEB^ 
socie^,  or  cdnfederacy^  fofmed  for  any  such  pulpoae;  or  to 
obey  the  orders  or  oommands  of  any  committee  or  body  of 
ipdeh,  not  lawfully  oonstitiited|  br  of  any  leader  or  comman- 
der, cnr  other  person  hoit  having  aiithority  by.kw  for  that 
purpose;  pr  hot  to  inform  or  give  evidence  against  any  as- 
aodnte^  confederate,  op.odier  person;  or  not  \o  reveal  or 
discover  aiiy  uiilawfiil  combination  or  confederacy ;  or  not 
to  reveal  or  discover  aiiy  illegal  afct  done  or  to  be  done  ;^  or 
not  to  reveal  or  disl^over  any  illegal  oath  or  engagement 
which  may  have  been  administered  or  tendered  to  or  taken 
by  such  person  or  persons,  or  to  or  by  any  bdber  jierson  or 
pt^rsons^  or  the  import  c^'  any  siich  oath  or  en^faofement^ 
shall,  on  conviction  thereof"  &c.  And  by  the  thira  section 
it  is  enacted,  <*  That  persons  aiding  and  assisting  at^  or 
present  at  and  co^eiMng  to.  the.  aiuninistering  or  tak^f* 
oiF  the  oath,  &c.  shall  be  deemed  principal.oftnders.  Here 
is  a  vecy  numerous  collection  bf  crimes;  and  as  to  the  oatJbi 
itself,  not  only  are  the  persons  liable  to  ^e  statutory  pumab* 
ment,  who  are  pcesent  at  and  confuting  to  the  administers 
in^  or  taking  of  it,  but  ever^  oath  is  coti^rehended,  where 
it  IS  of  the  nature  spetified^  dithfer  in  its  purport  or  meaning, 
or  jfkfsm  it  is  intended  by  the  par^  admitriiutring  or  takipy 
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it  as  an  oath  pf  that  descripdoh,  whatever  may  be  its  partietfr- 
lar  word8<  Fbr  the  t^mi  of  ^e  Act  are  <*  parporting  or 
intended  to  bind  ;"*  purporting  refers  to  the  meaning  of  th^ 
oath ;  intended  refers  to  tl^e  intention  of  the  party.  An  oadi 
pmporting  to  bind,  is  intended  by  the  party  for  that  buiT'^ 
pose.  The  {lurportof  the  oath,  and  the  intention  of  die 
pBttjy  may  be  diflbrent ;  but  the  statute  makes  him  liable 
K>r  both;  not  merely  the  meaning  of  the  wbrds  emplojjred,  but 
liis  own  intention  (possibly  it  secret  intention),  in  hsiw 
them,  which  may  be  much  nmre  miscbie^ons  or  wicked 
than  the  plain  or  trite  meaning  of  the  words.  Accordingly^ 
in  the  English  casi^  Which  was  tried  upon  th6  STth  <rf  th4 
King,,  the  mejmifag,  olMct,  and  int^tixm  of  the  parl^i  dii^ 
tinct  from  the  meaHiw  of  the  words^  was  allowed  to  b6 
l^ved.  There  was  cl&rihr  room  ih  thuit  Act  fox  the  con^ 
atniction  put  dpoh  it  fay  £^  learned  Judge  who  presided  alt 
the  trial.  But  ^atever  be  the  coiiitrbction  of  that  Act^ 
ihere  is  not  the  least  rboni  for  such  a  con^tnU^tion  ii^  th<} 
present  fcase,  where  thie  wbrds,  as  iveU^as  the  objects  of  diis 
atatute,  are  so  very  difiRerent  The  words  polportihg^  or 
ihtendiUff  to  bind,  plaUty  rb<^re  an  oatKi  whidh  purports 
or  intendstto  bind,  and  r^fer  exclusively  to  the  intending  of 
intent  of  the  oath^  without  r^mrd  to  Uie  intendinjj  or  intent 
of  the  parfy)  finthar  than  hiit  intent  to  administer  or  taki 
that  oath.  And  this  was  i^jparently  admitted  by  Mr  Safi« 
cator  General,  wheh  he  bbtierved,  that  the  inednipg;.  pus* 
port^  and  mtentibn  of  the  oa(h,  kxe  to  be  inferred  to  in  tfaii 
Argument,  .and  not  iny  conspiracy  or  extraneous  circum« 
stiances.  Thus,  there  is  st  i^eason  suffici^tly  evident  for  ex« 
clnding  a  proof  of  circuintflaiitoes  ^ere  the  indictment  \k 
laid  upon  ilie  56d  of  the  King,  which  tii^ht  be  admitted 
where  the  indictment  is  laid  on  the  57th  bt  the  King.  Aiid 
if  it  be  competent  by  the  37th  to  btove  the  intent  of  the 
party  by  circumstances  which  do  not  appear  £rdm  the  oath^ 
It  was  intended  by  the  52d  that  no  evidence  beyond  the 
terms  of  the  oath  itself  should  be  allowed  for  proving  the 
intent  of  the.  party. 

If  the  bbserviitions  i  have  now  made  Bxe  well  founded^ 
the  bublic  prosecutor  is  entirety  witmff  in  attempting  to  in- 
trbduce  in  the  minor  prdpositioh  of  Uie  indictment  a  long 
detail  of  circumstances,  with  no  other  obgect  than  to  esta- 
blish the  supposed  wicked  inteht  of  the  prisoner,  by  evi** 
dence  that  is  extrtaeous  to  the  administering  of  the  uhlaw-^ 
ftd  oath.  The  prosector  ought  to  h^ve  confined  himself 
Ui^  that  charge;  and  I  must  again  observe^  that  he  had  it  ill 
his  power  to  frame  » indicttnieiit  without  objection^  fay  the 
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proper  recitals  of  the  statute  and  of  the  oath,  with  proper 
allegations  that  the  oath  wbh  prcdiibited  by  the  Aet  of  Par- 
liament. But  instead  of  adopting  this  phun  method  of 
proceeding}  he  has  charged  the  pannel  with  an  indictment 
that  is  exposed  to  innumerable  objections* 

The  objection  which  I  have  just  referred  to  should  be 
sufficient  to  cast  the  indictment,  if  no  other  could  be  stated. 
But  I  shall  remark  upon  some  of  the  other  objections.  A 
good  deal  was  said  upon  the  competency  of  a  general 
char^  of  high  treason  made  in  an  indictment,  without 
pointing  out  any  particular  species  of  treason.  There  can 
be  no  doubt  whatever,  that  where  the  party  is  to  be  tried 
for  the  crime  of  high  treason, .  a  general  cjiaroe  of  high 
treason  made  against  him  in  the  indictment  wouU  be  good 
for  nothing,  and  the  charge  would  at  once  be  dismissed. 
For  there  are  so  many  different  kinds  of  high  treason,  each 
of  them  distinffttishable  from  all  the  rest,  that  it  would  be 
just  as  well  to  charge  a  man  with  having  committed  a  crimen 
without  saying  what  crime,  as  to  charge  him  with  having 
committed  treason,  without  saying  what  treason.  But  it 
seems  to  have  been  thought  by  the  prosecutor  that  in  this 
indictment  it  is  sufficient  to  refer  to  high  treason  generally 
without  distinguishing  between  one  treason  and  another, 
because  the  pannel  is  not  to  be  tried  for  committing  high 
treason,  but  for  having  administered  an  oath,  purportmg  or 
int^iding  to  bind  the  person  taking  the  same  to  commit 
treason..  In  a  charge  of  this  kind,  it  has  been  thought  un- 
necessary to  specify  liie  treason  which  the  oath  purported 
or  intended  to  bind  the  person  taking  the  same  to  commit* 
But  it  seems  to  be  obvious,  tiiat  there  is  precisely  the  same 
reason  to  specify  the  treason  id  this  case  as  in  a  trial  for 
high  treason  itsel£  If  it  is  unnecessary  to  specify  the  trea- 
son in  this  case,  would  it.  be  sufficient  to  allege,  that  the 
oath  pinported  or  intended  to  bind  the  person  taking  the 
same  to  commit  a  crime,  without  specifying  what  crime,  or 

S'ving  any  notice  whatever  to  the  pannel  of  the  nature  of 
at  offence,  which  the  oath  purported  or  intended  to  bind 
the  person  taking. the  same  to  commit?  It  is  plain,  that 
in  such  a  case  the  pannel  would  have  no  notice  at  all  of  the 
crime  for  which  he  was  to  be  tried.  An  oath,  binding  the 
person  takii^  it  to  commit  a  xrime,  may  in  every  case  be 
criminal ;  but  an  oath,  leading  to  one  crime,  must  always 
be  distinguished  from  an  oath  leading  to  another,  and  a 
different  crime.  A  defence  completely  prepared  against 
the  allegation,  that  the  oath  led  to  the  commission  of 
one  vcH^ne^  wotdd  be  no  defonoe  at  all,  if , the  prosecutor 
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ttbeuld  not  insiBt  on  that  all^ation,  but  on  a  dffer^nt  atie* 
gallon ;  namely,  that  the  oath  led  to  the  commission  of  ano« 
ther  crime.  The  pannel  might  be  pr^ared  to  defend  him- 
self as  to  the  application  of  the  oath  to  one-half  of  the 
crimes  in  the  Statute-Book,  and  yet,  hairing  no  distinct 
notice  of  the  prosecutor's  views,  might  be  in  no  state  of  pre- 
paration to  defend  himself  as  to  the  application  of  the  oath 
to  another  crime,  of  which  he  had  no  notice,  and  of  which 
he  had  never  thought.  The  same  ccmsideration  shews,  that 
amongthe  difierent  species  of  treason,  that  .particular  qiecies 
should  be  pointed  out  in  the  indictment,  upon  which  the 
prosecutor  is  to  insist  that  the  oath  was  applicable.  It 
seems  then  to  be  indisputable,  that  the  species  of  treason 
should  have  been  alleged  or  assigned  in  this  indictment, 
and  that  the  total  want  of  the  specification  in  it  is  as  objec- 
tionable as  it  would  be  in  a  trial  for  high  treason.  The 
objection  is  founded  on  the  great  and  indispensable  rule  in 
criminal  justice,  that  the  pannel  ought  to  have  notice  of  the 
precise  accusation  against  him,  and  the  want  of  sudi  notice 
in  this  indictment  makes  the  case  precisely  the  same  as  if 
Ae  prosecutor  had  attempted  to  proceed-without  an  indict* 
fnent  at  alL 

Another  ol^ection  to  the  indictsient  was  strongly  and 
eloquently  urged  by  Mr  Cranstoun,  that  you  cannot,  for 
the  proof  of  a  crime  that  is  charged,  prove  any  other 
t^me  dtat  is  not  charged.  This  was  stated,  op  the  autho- 
rity of  Mr  Burnet,  and  of  long  practice.  But  one  or  two 
cases  were  cited  against  us  \^  the  Counsel  for  the  pro- 
secution. I  do  not  admit  that  these  cases  were  correctly 
stated;  but,  at  all  events,  they  do  not  establish  tluit  the 
prosecutor  is  entitled  to  prove  the  extraneous  circum- 
stances alleged  in  the  present  case.  One  of  the  cases  re* 
lated  to  the  uttering  of  forged  notes  within  Scotland,  and 
it  was  said,  that  in  order  to  prove  the  charge  of  uttering  in 
Scotland,  it  was  competent  to  prove  the  forgery  of  the  notes, 
although  that  crime  was  committed  in  England.  That  was 
a  case  of  crimen  continuum^  in  which  the  criminal  act  was 
begun  in  one  place,  continued  and  completed  in  anotho*. 
If  I  recollect  right,  a  case  occurred  some  years  ago,  ki 
which  a  proof  w  one  crime  to  prove  another  was  allowed, 
and  a  person  was  convicted  on  a  proof  of  «hat  description. 
But  that  conviction  was  not  approved,  of  in  anodier  quarter, 
and  whenever  the  circumstances  attending  it  were  knownt 
the  man  got  a  pardon,  in  respect  «of  the  manner  in  which 
litt  trial  nad  been  coadscted.  One  of  your  Lordships 
will  probably  support  me  in  this  account  of  the  case  to 


tvliich  I  mm  idliid^    I  do  not  rewUhcX  the  name  of  the 
party. 

Lord  GiLi'isa* — My  general  nwriUacdon  goes  along  with 
wliat  Mr  Clerk  has  stated;  but  I  do  not  particularly  recol* 
lect  the  dnciuQstanoea* 

Mb  CiLBBiu—Tliere  are  no  didm  in  the  Work  of  Mr 
Haim^  nor  ia  that  of  Sir  George  M'Kenae^  inferring 
(hat  a  crioie  niay  be  proved  by  another  crime  which  ia  not 
libelled;  and  the  antlmify  of  Mr  Burnet,  who  was  a  verjr 
Mtentive  obserrer  vS  the  proceedings  in  criminal  casesi  is 
'  directly  ^;ainst  the  doctrine.  He  lays  it  down  expressly,  that 
one  crime  cannot  be  proved  by  another*  Thus  the  AuUiori^r 
as  well  as  the  justice  of  the  case,  is  on  the  side  of  the  accused. 
But  there  is  another  ol^ection  to  a  proof  of  the  conqpiracy 
here  mentioned*  The  aUcsation  is  in  substance  a  diarge 
of  high  treason;  and  woum  yov^  Lordships  allow  such  a 
char^  to  be  proved^  uiider  this  mdictment,  in  direct  con- 
tradiction to  tfie  Act  of  Parliament  upon  which  you  try 
(Crimes  of  treason?  Without  the  intervention  of  a  grand 
jury,  treason  cannot  be  tried*  But  if  it  is  utterly  iiicompe- 
lent  to  prove  an  aUegation*  it  must  be  equally  incompetent 
to  make  the  alleg^ition.  No  party  is  entitled  to  allege  what 
it  is  not  conq>etent  for  him  to  prove.  And,  if  the  public 
prosecutor  cannot  be  allowed  to.  prove  the  crime  of  trea* 
aon,  it  is  impossible  for  him  to  prooeed  on  this  indictment. 

To  another  objection,  no  sufficient  aiurarer  has  been  made, 
that  if  the  proof  of  treason  is  entered  on,  the  trial  is  a 
public  prec^ition;  And  if  the  result  in  this  present  trial 
does  not  satisfy  the  pnosecutor,  the  pannel  may  be  tried 
jmin  upon  the  same  facts.  What  was  said  in  answer  to 
this?  From  the  very  terms  of  the  Act  of  Parliament  the 
pannel  cannot  be  tried  again  for  Ae  same  ofeice.  What 
IS  the  same  uSSeofie?  The  prisoner  is  now  to  be  tried  for 
administering  the  oath,  and  not  for  the  crime  of  lujdi  trea^ 
son.  The  two  crimes  are  altogether  different.  The  pri* 
jM>ner,  if  he  is  acguitted,  cannot  be  tried  for  high  treason, 
on  account  of  his  having  administered  a  treasonable  oith ; 
but  there  is  nothing  in  thfe  statute  against  his  being  tried 
for  a  separate  treason,  esLtraneous  to  the  charge  of  naving 
administered  the  oath.  Bnt,  aocording  to  the  idea  of  the 
.public  prosecutor,  the  oath  may  be  connected  with  overt 
acta  of  treason,  which  might  be  distinctly  and  separately 
charged ;  and  i£  it  were  permitted  to  prove  these  overt  acts 
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weid^tdl;  k^<bi8  trialy  th^  nriflon^  mgbti  op  such  a  pref 
<SQ^;iutioii,  (le  f^rwiyrcb  tried  ^r  treason. 

Another  objection  is,  that  the  requisite  specification  of 
the  alleged  coiiqpm^  bas  been  witbheM  h^  the  prosecutor, 
the  prisoner  nig,  hayuiff  beep  &voured  with  the  i^aines  of 
apj  of  the  perscms  aUw<M)  to  as  caagaged  in  the  ^nspiraqr ; 
end  this  o^ecftion  is  ^  itself  fatal  to  tbie  indUctipent.  It  is 
Stated  in  the  indictmeaty  that  the  prisoner  wickedly*  &c^ 
conspired,  &c.  with  odier  evil  disposed  persons,  to  break 
and  disturb  the  public  peace,  &c.  But  no  one  of  the  per- 
sons engaged  in  the  conspiragr  are  mentioned.  Why? 
We  have  not  even  beep  told  that  tbe  public  prosecutor  does 
nai  kmm  the  names  of  these  supposed  persons ;  but  if  he 
was  ignorant  of  their  names,  he  shquld  have  said  so ;  for  in 
an  iiMiotment  the  pubtic  prosecutor  should  give  a  AiU  de^ 
tail  of  wbait  he  knows  tp  the  pannel,  for  the  prf^MMration  of 
hisdefeMe.  Whenafiicttbatshoidd  be  ste^t^  u  kpownto 
the  pro«ec«tor,  is  unknown  to  Um,  he  should  at  least  sUt^ 
that  such  fac^  is  unkPowu  to  him.  He  should  do  every 
thmg  to  appri^^  the  accused  of  the  nature  of  the  pro^ 
whicQ  he  has  to  nieet«  Wh^e  that  is  not  fairly  don% 
the  prisoner  is  entitled  to  objept  th^t  be  ha^  AOt  received 
the  notice  on  the  subject  to  which  be  is  entitled  by  law. 
If  a  pannel  be  charged  with  a  wicked  conspiracy,  he 
should  be  informed  of  the  other  persopn  w^h  w)M>in  he  is 
supposed  to  have  been  eqg^ged,  if  the  prosecutor  knows  who 
they  are ;  and  he  iaprmmed  to  know  theip,  if  he  does  not 
state  that  they  are  unkppi^^zi  to  hinu  How  hard  woul^  it 
be  iif  the  law  were  otherwise  ?  A  conspiracy  charged  may 
be  one  of  fifly  supposed  conspiracies.  If  the  conspiracy 
is  not  identified  by  the  names  of  the  persons  engaged  in  it, 
how  can  the  prisoner  know  what  theproseputpr  xea%  means 
to  charge? 

The  oth€ar  objections  to  this  part  of  the  indictment^ 

though  they  mi^  be  less  material,  are  still  of  verv  great  i^dd^ 

.  portance*  and  their  validi^  is  recognized  by  Mr  Hume,  who 

eoqdoys  many  pages  of  hi*  valuab^  work  apon  igii^tion  s  of 

this  descript^vl. 

T^^  genttopen  opposite  admit  thi^  fiiir  and  reasonable 
notice  Ob  facts  niiUst  be  |^ven,  Ufki  that  Mr  Hume  ijays  sq. 
He  does  indeed  say  so^  But,  although  they  ad^iK>wledge 
his  authoritv,  thet  asserts  that  such  notice  i^  not  ailw^rs  ne- 
cessary. How  does  this  agree  with  the  opinion  of  Mr 
Hume^  who  81^  ^pressly  ta^t  where  the  pumic  prosecutor 
has  it  in  his  power  to  mention  partioulars,  and  where  his 
doing  so  may  he  esyiftial  to  U^  injTo^ation  of  a  pannel  for 
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Ins  defence^  Ae  Coart  will  not  oblige  Uie  pannel  to  answer 
without  his  geCdi^  ft  full  and  paiticolar  statement  of  t^ 
diarge  against  him* 

I  come  next  to  tlie  argument  maintnned  on  die  import 
of  the  oath.  It  is  asserted,  that  an  oalii  in  certain  terms 
was  adminbtered  bytbe  pannel.  I  do  not  profi»s  to  under- 
stand the  precise  meaning  of  this  supposed  oatfi.  It  is 
rather  loosely  and  indefinitely  expressed*  To  understand 
it  precisely  is,  however,  not  absolutely  necessary  to  the 
consideration  of  the  question  before  the  Court*  Whether 
this  be  a  lawful  oath,  is  not  the  question.  The  oath  may 
be  extreme^  wicked,  and  perhaps  there  is  no  one  who  now 
hears  me  who  does  not  think  that  there  was  a  bad  intention 
in  it.  But  that  is  not  the  question  before  your  Lordships. 
The  question  is.  Whether  that  oath  amounts  to  an  obliga- 
tion to  commit  high  treason  ?  Where  a  man  is  indicted  for 
the  crime  of  murder,  the  question  is  not,  Whether  he  has 
been  guilty  tn  other  respects?  whether  he  has  committed  a 
robbery  or  any  other  crime?— and  he  has  only  to  answer  to 
the  indictment  for  murder.  Hie  question  here  is,  Whether 
the  oath  did  purport  and  intend  an  obligati<m  to  commit 
high  treason  f  For  the  oath  is  not  said  to  be  an  obligatioa 
to  commit  murder  or  other  felony.  It  is  allesed  to  be  an 
obligation  to  commit  treason,  and  to  that  fulegation  the 
question  is  confined. 

The  averment  of  the  public  prosecutor  upon  this  point  is 
expressed  thus  in  the  indictment,  ^  which  oath  or  obliga- 
tion did  thus  purport  or  intend  to  bind  the  persons  taking 
the  same  to  commit  treason,  by  effecting  by  physical  force 
the  subversion  of  the  established  Ciovemment,  laws,  and 
constitution  of  this  kinsdom.'^ 

Mr  Cranstoun,  in  his  excellent  speech,  completely  de- 
monstrated the  futility  of  this  averment,  both  in  its  foitn 
and  in  its  substance ;  but  it  appears  to  me  that  an  argument 
much  less  complete  and  pow«*fol  would  have  been  quite 
sufiicient  in  such  a  case.  For  can  it  be  possible  to  sustain 
an  indictment  alleging,  with  so  little  specification,  an  oUi- 
gation  to  commit  treason  ?  Who  does  not  know  that  th^re 
are  a  great  variety  of  treasons  distinguished  from  each  other 
-by  di&rence  of  species,  in  the  same  manner  and  to  the  same 
effect  as  other  crimes,  which  are  known  each  by  its  species, 
and  so  distinguished  fiom  oUier  crimes  which  do  not  belong 
to  that  species?  Yet  the  indictment  contains  nothing  to 
mark  the  species  of  treason  which  was  to  be  committed.  It 
appears  from  his  words,  that  the  prosecutor  wishes  to  charge 
the  prisoner  with  a  delinquency  that  has  a  relation  to  some 
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treason,  but  that  is  all.  His  meaning  goes  no' farther ;  and 
such  is  not  a  1^^  meaning  when  expressed  in  an  indict- 
ment, as  the  substance  of  a  charge  to  be  tried  Indeed,  it 
is  so  indefinite^  that  I  do  not  understand  what  it  really  im- 
ports. Clearly  it  does  not  sufficiently  describe  any  known 
treaaoo.  It  seems  to  point  at  a  treason  to  be  committed  by 
levying  war.  But  is  Uiere  any  word  about  levying  war  in 
^e  indictment?  Not  one  syllable ;  and  yet  it  is  aduiow- 
ledged  by  every  authority,  from  Coke  downwards,  that 
where  a  man  is  tried  for  levying  war  affainst  the  King,  the 
levying  of  war  must  be  specially  set  forth  in  the  charge ;  and 
however  brief  and  general  our  ndghbours  may -be  in  draw- 
ing their  indictments,  (and  they  are  more  so  dian  we)  this 
speoificaticm  is  required,  that  the  parties  have  conspired  and 
actually  engaged  m  levying  war.  (Mr^  Clerk  here  referred 
to  Lord  Coke  and  Sir  Mathew  Hale,  with  some  observa- 
tions relative  to  a  charse  of  levying  war.) 

All  this  shows,  that  if  in  the  pres^it  case  the  treason  was 
to  be  committed  by  levying  war,  that  species  of  treason 
should  have  been  set  forth.  But  in  this  indictment,  though 
the  oath  is  set  forth,'  and  certain  words  are  used,  intended 
as  an  averment  of  its  criminal  tendency,  the  averment  is  in 
terms  so  -vague  and  general,  diat  it  cannot  be  gathered 
from  t^em  what  the  prosecutor  means  as  to  the  species  of 
treason  which  the  prisoner  had  in  view. 

Thus  the  meaning  of  the  oath,  whatever  it  may  be,  is  not 
<ttffici«atly  charged  m  an  indictment  proceeding  upon  the 
atatnte  52.  of  the  King.  And  though  an  exposition  of  its 
actual  meaning  may  be  attended  with  difficult,  (perhaps 
no  certainty  dta  be  had  in  expounding  it),  it  ia  easy  to  shew, 
that  it  cannot  be  re^;arded  as  a  treasonable  obligation,  how- 
ever objectionable  m  other  respects  your  Lordships  may 
think  it.  :  In  considering  this  obligation,  I  shall  lay  aside 
for  a  moment  two  circumstances  tMt  are  immaterial  to  the 
question.  Whether  it  is  an  obligation  to  commit  treason  ?«<- 
one  is,  that  it  is  am  oaM^-«-another,  that  it  binds  to  tecrecy  s 
tor  these  circumstances,  diough  they  are  of  an  aggravating 
nature,  do  not  make  the  obligation  more  or  less  treasonable. 
As  an  engagement  may  be  treasonable,  without  being  in  the 
fonn  of  an  oath,  so  an  engagement  may  be  confirmed  with 
an  oath  without  being  treasonable  or  criminal  at  all.  In 
one  remarkable  transaction  of  tfaisikind,  an  oath  when  pro- 
posed was  rejected  by  die  most  deterinined  of  the  oohspim«> 
tors. 


■  ■'■  wfaat  other  bond 

'thui  secret  Romans,  that  have  spolce  the  vfot^ 

Aad  wfll  not  paltard" 

The  natiirs  of  a  conipimcy  is  the  tame  with  or  without  aq 
^ath,  th<mgh  an  otdi  may  be  an  nggmsBdion  of  Its  wicked- 
ibes«.  In  the  qaestioii,  irbether  the  engag^pftnt  was  to  <iom- 
nit  the  crime  of  treason,  I  taij  thevem^  lajr  oat  of 'Ma^ick^ 
faliw  the  drcumstance  that  it  was  in  the  torn  of  an  oath. 
Again,  ao  oath  of  socreigr  may  be  wicbd»  emea  although 
<he  intention  of  the  persons  who  take  it  is  innocent  in  dtmif 
xespeats  i  and  it  will  not  make  an  engagement  or  dUiga^ii 
tressonahle  or.  otherwise,  that  the  parties  tio  it  were  swoni 
to  secregf*  Tlte  question  as  to  the  true  nature  of  the  ohU* 
lotion*  as  being  treasonable  or  not  treasonably  eridenliy 
cannot  depe^id  upon  the  secrecy  to  which  the  parties  were 
awom.  The  form  of  an  oath,  and  an  oath  4oo  of  secrecy^ 
may  and  will  greatly  aggravate  the  oflfence  that  is  cominit^ 
led  by  entering  into  any  conspiracy,  whMerer  its  iUtgal 
cigect  may  he.  But  neitb^  the  .oath  itself  nor  l&e  obligii- 
^on  of  secrecy,  will  make  that  treason  whidh  is  not  treasont 
nOr  change  an  obligation  to  commit  any  illegal  act  or  ciupwi 
in  itself  ipot  treason,  into  an  obligation  to  commit  die  crimo 
<»f  high  Reason. 

Keeping  these  important  considerations  in  view,— «that 
an  engagement  may  be  rery  criminal  without  being  trea- 
sonable,)— that  the  intervention  of  an  oath  does  not  mkke  it 
treasonahle,-^and  that  ev«i  an  oath  of  secrecy  eannot  ha«a 
die  effect  to  change  a  crime,  how  wicked  and  dangarous 
soever,  into  hig^  treason,  if  the  crime  is  not  in  itseu  high 
treason,  but  a  crime  of  another  character  and  description,^-^ 
I  shall  ofier  some  remarks  upon  the  terras  of  this  oata.  And 
here  I  must  repeat,  that  the  oath  may  admit  of  no  ce^in 
or  precise  construction.  It  may  be  understood  in  twen^ 
different  senses  by  twenty  difierent  p^rson^  Perhaps  no 
two  men  would  agree  with  eadk  other  as  to  its  predae  meaBH 
ing.  But  my  present  Uak  is  ^ot  tx)  show  the  precise  itseasif" 
ing  of  the  oi^,  but  a  different  ^ind  ah  easier  task,  namely, 
to' shew  that  it  does  not  import  an  oblimtion  to  eommn; 
lugh  treason.  For  this  purpose  I  shall  o^  a  very  few  re* 
marks  upon  it. 

Nothing  can  be  known  of  the  nature  of  this  engagemsBt, 
but  from  die  words  of  it  The  par^  binds  himsdl  by  an 
oath,  and  the  first  part  of  his  obligation  is  expressed  iii 
these  words :  «  That  I  will  persevere  in  my  endeayouring 
to  form  a  brotherhood  of  ai^on  amongst  Britons  of  every 
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ihat,  I  will  persev^e  m  W  endei^vpur^  to  obtain  fqr  idl  th^ 
people  in  Great  Britain  im4  Ir^UP^  90t  disqualified  \;tj 
^mes  or  insanity,  the  elective  firfm^hi^?.  At  tl^e  ag^  of  t^en^«* 
cpe^  with  free  md  ciqual  rcg>resmtatiMi,  aiid  onwi^l  Parr 
liiMnents."  The  pui^ose^  her^  emm^  aro,  I  presume 
innocent  of  treiuon,  though  it  woutd  v^t  h^  eiwy  |o  t^U  the 
precise  meaning  of  the  word9»  ai^  it  is  ^dept  that  they 
tiave  no  precise  m^ins.  On  the  contrary,  they  are  so 
extremely  vague  and  indefinite,  that  eyety  person  Jt^king 
audi  an  oath  seems  to,  be  at  fuSi  libaf^  to  pvt  ha$  own 
xneaniiig  upon  it,  without  being  ^t  all  exposed  to  the  re<^ 

E:h  of  refusing  to  fulfil  his  obligntion.  UiJiiverfal  8uf<- 
and  annual  Parliamento  are  very  naturally  supposed 
ve  been  the  ol^t^  in  view;  but  still  there  is  nothing 
in  the  engag^moit  itself,  nor  in  the  xoannet  of  expresdng 
it,  that  is  ti2easonabie  or  even  iU^^  in  wy  req>ect.  If 
the  obligation  had  st<^ed  with  iSe  words  to  which  I 
hAve  lust  referred)  a  prosocutioft  for  administerii^  a  trea- 
sonable oath  would  have  been  utterly  abf urd.  But  the  ob- 
ligation proceeds  with  other  vords,  which  are  supposed  in 
the  indictment  to  be  treasotoble,  <<  and  that  I  will  support 
ih»  same  to  the  utmost  of  my.  powei^  either  \y  moral  or 
physical  strength,  as  the  case  may  require.'* ,  Thede  words 
are  the  founcbtion  of  this  indibtment,  and  ^e  mate^l,  if 
not  the  oitly  question,  as  to  the  relevancy,  depends  lipon 
their  meaning,  or  rather  upon  the  ^ue^tion,  wheth^  they 
admit  of  no  other  meaning  or  coiKstraction  but  cn^  tfaie 
meamng  aUe^ged  by  the  prosecutor,  who  ar^ei^,  that  they 
purport  and  intend  to  bind  the  party  takmg  the  Oath  to 
commit  the  crime  of  high  treason.  It  is  to  be  considered, 
whether  the  words  have  that  treasonable  meaning,  at  if 
that  is  not  their  meaning,  it  is  evidently  of  no  cotiiequence 
what  they  mean. 

The  wbrds  of  the  oath  now  under  consideration  binds  the 
parly  to  mpport  the  samej  and  there  has  beeo  some  argu^ 
ment  as  to  die  meaning  ^supporting  the  same^  as  the  wor^ 
occur  in  this  part  of  the  oath.  It  was  said  for  the  prisoner, 
that  when  ta«n  alons  with  the  previous  words  of  the  oath, 
the  meaning  of  the  imole  is,  that,  the  party  should  perse- 
vere in  his  endeavours,  and  in  particulu*  his  endtevours  tp 
obtain  anniial  ParMaments  and  universal  suffra^  and  also 
to  support  the  same»  namely,  the  dnnual  Parhameots  and 
nnivenal  suffra^  when  obtained  and  recognized  by  law- 
According  to  this  construction,  the  oath  intended  any  thi^ 
hut  tneason.    It  was  to  support  a  legal  eiftablishment  when 
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it  8h6ald  be  obtained,  and  not  eren  to  sopfwrt  an  attetdt>t^ 
thou^  Icgaly  to  obtain  a  change  of  the  existing  laws.  And 
this  view  of  the  oath  seems  to  be  perfectly  well  founded. 
On  the  one  hand,  there  is  an  incongruity  in  saying,  that  the 
party  will  support  his  own  endeavours ;  and,  on  the  other, 
the  expression,  <<  support  the  same,*'  is  a  relative  that  can 
only  apply  to  die  last  antecedent,  unless  it  appears  from 
the  grammatical  construction,  or  from  the  meaning  of  the 
context,  that  the  relative  necessarily  applies  to  former  ante* 
cedents.  But  that  is  not  the  case  nere.  There  is  a  dis- 
junction, not  only  in  the  sense,  but  in  the  grammatical 
construction,  of  the  subject  of  annual  Parliaments  and  uni- 
versal sufirage,  from  the  previous  part  of  the  oath.  The 
more  natural  construction  of  the  obligation  to  support 
the  same  is  obtained,  therefore,  by  referring  it  to  a  sup- 
port of  the  wished-for  changes  when  recognized  by  law. 
And  there  is  another  consideration,  which  leads  to  the  some 
determination  of  the  -question.  There  are  many  rules  for 
the  interpretation  of  words;  but  the  great  rule  of  interpre- 
tation in  the  case  of  a  criminal  charge  is,  that  in  case  of 
doubt,  that  construction  which  is  most  fSeivourable  to  the 
accused  must  be  adopted.  And  if  the  prisoner  is  entitied 
to  the  benefit  of  the  rule  I  have  just  mentioned,  I  cannot 
see  much  d^erence  between  the  interpretation  oflfered  on ' 
his  part,  and  that  which  has  been  cont^ided  for  by  the  pro- 
secutor. For,  whether  the  phrase,  **  support  the  same," 
shall  be  referred  back  merely  to  the  proposed  changes, 
when  obtained,  or  to  the  endeavours  to  produce  them,  still 
it  must  be  held,  that  the  support  to  be  given  is  intended  as 
a  legal,  and  not  as  an  iU^al  support,  and  rather  as  a  sup- 
port of  the  law  itself  to  be  appealed  to  in  every  stage  of  his 
endeavotti*s  bv  the  person  taking  the  oath,  thaii  as  a  sup- 
port of  illegal  attempts  to  overturn  it* 

But  the  argument  of  the  prosecutor  is,  that  the  clauses 
now  under  consideration  do  not  merely  bind  the  person 
takbg  the  oath  to  support  his  endeavours  at  innovation, 
but  to  support  the  same  to  the  utmost  of  his  power,  either 
^  m<»*al  or  physical  strength,  as  the  case  may  require, 
llie  prosecutor  seems  to  think,  that  these  words  complete  the 
treasonable  obligation,  and  leave  no  doubt  whatever  as  to 
the  meaning,  either  of  the  party,  who  administered,  or  of  the 
party  who  took  the  oath.  That  there  should  be  no  doubt 
as  to  the  meaning  of  these  words,  appears  to  be  not  a  littie 
•extraordinary,  when  it  is  considered,  that  if  they  have  any 
meaning  at  ail,  it  is  a  meaning  as  vague,  indefinite,  and  un- 
certain, as  can  be  imagined.    Yet  the  prosecutor  thinks^ 
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diat  they  can  mean  nothing  but  treason,  add  he  iriH  not 
allow  that  any  other  meaning  can  be  put  upon  them.  Eren 
the  uneducated  people,  for  whose  use  the  oath  was  contriv- 
ed, must,  without  all  doubt,  have  understood,  that  it  was 
the  purport  of  these  words  to  bind  them  to  commit  treason. 
Tliese  assertions  are  finely  exemplified  by  the  abortive  at>* 
tempt  made  in  the  indictment,  to  put  any  mtelligtble  mean* 
ing  upon  the  words.  The  prosecutor  has  not  been  able  to 
apply  them  to  any  description  <tf  treason,  exceptiii^  that  cmw 
structive  treason,  which  he  would  revive,  alter  it  has  been 
abolished  for  several  centuries.  And  here  it  is  proper  to 
notice  an  inexcusable  gloss  in  the  indictment,  as  to  the 
meaning  of  the  words  now  under  consideration.  The  words 
of  the  oath  are^  <<  I  will  support  the  same  to  the  utmost  of 
my  power,  either  by  moral  or  physical  strength;'^  but  it  is 
alleged  in  the  indictment,  that  the  treason  was  to  be  com- 
mitted, <<  by  effecting  by  physical  force  the  subversion," 
&C.  Here  the  wora  strength  is  changed  into  the  word 
^cey  a  word  of  a  di£ferent  meaning.  It  has  been  said,  that 
the  words  are  synonymous.  If  that  is  the  case,  why  change 
the  one  for  the  other.  But  they  are  not  synonymous.  It 
is  very  true,,  that  on  some  occasions  either  word  may  be 
used,  without  much,  if  any,  difference  of  meaning.  But  the 
same  thing  may  be  said  of  words,  that  so  fiir  from  being 
synonymous,  have  significations  that  are  very  diflerei^t.  The 
distinction  between  strength  and  force  is  quite  obvious. 
Strength  refers  to  pcwery — force  to  the  violent  use  of  that 
power.  Force  always  implies  violence^  but  strength  doea 
not  A  precept  in  the.  holy  Scriptures  is  thus  expressed^ 
«<  Thou  Shalt  love  the  Lord  thy  God  with  all  thy  heart,  and 
with  all  thy  strength^*  How  would  this  passage  read  with 
the  word  force  instead  of  the  word  strength  ?  To  support 
with  moral  and  physical  strength  does  not  mean  thai  vio- 
lence is  to  be  used  at  alL  So  far  from  meaning  that  vio- 
lence is  to  be  used  in  attacking  others,  it  does  not  necessa- 
rily mean  that  violence,  which  may  be  used  in  resisting  the 
violent  attacks  of  others. 

Thus,  it  has  been  assumed,  with  very  little  ceremony  in- 
deed, that  the  moral  and  physical  strength  referred  to  in 
this  oath,  were  to  be  applied  for  the  purposes  of  treason. 
It  seems  to  be  just  as  reasonable  to  take  it  for  granted^ 
that  the  moral  and  physical  strength  were  to  be  employed 
in  the  commission  of  any  other  crime.  Can  a  reform  ik 
Parliament  be  promoted  only  by  the  commission  of  treason  ? 
Ko,  it  will  be  answered ;  but  treason,  if  it  was  useful  or  ne- 
cessary, was  to  be  conunitted.    There,  if  the  parties  were 
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not  tb  shrinlc  from  the  crime  of  treason  if  necessary  for  these 
pnrpbses,  it  mnst  be  supposed  that  they  would  have  beat 
eqiuly  ready  for  the  commission  of  any  other  crimes. 
Bnt,  I  wikf  whether,  according  td  the  meaning  of  this 
oidi,  the  parties  who  took  it  were  bound  to  commit  mur* 
ijersf  robberies^  thefts,  every  sort  of  crimes,  in  order  to 
Bvomottt  vefonh  in  Plurliament?  Is  it  possible  diat  any 
bainsB  being  can  be  so  deatitnte  of  chdbity  and  common 
sense  at  to  pUt  that  constmction  upim  the  oath?  When  I 
bind  m^sdf  to  fprwtrrd  the  pnrposeib  of  reform  tb  the 
utmost  of  my  power,  by  moral  and  physical  strength,  am 
I  boohd  to  cotnndt  all  br  any  one  of  the  crimes  which 
have  beeii  mentioned?  Must  I  rob  oii  the  highway  in  or* 
der  to  promdte  linniial  Pkrliaments  and  universal  suffrage  ? 
Aitd  it  the  oadi  is  not  an  obligation  to  commit  crimea 
generally,  is  it  not  ritsurd  to  sa^,  that  it  is  an  obligation 
toobmmit  the  greatest  bf  all  cnmcs,  the  crime  of  treason? 
To  nudiltain  a  jiropoaition  so  monstroiis,  is  the  best  example 
to  ^rdve  the  danger  and  atrocity  of  the  cbnstrucdve  charges 
of  treason.  Suppose  one  of  the  persons  who  are  stated  iii 
Ae  indirtmcnt  to  have  been  engaged  in  a  conspiritcyy  bat 
whose  names  are  nbt  conununicated,  had  beeil  told  that  the 
oadi  tieing  an  obligation  to  support,  the  plan  of  annual 
F^likments  and  ttnTrersal  sufirage  to  the  utmost  of  hia 
power,  by  iboral  and  physltal  strength;  so  he  was  required 
to  comniit  tome  great  brime^  an  assassination  for  example. 
If  «uch  a  conversatidn  alnong  these  conspirators  can  b6 
sQppoiedy  the  pel'son  address^  might  surely  answer,  I  «i- 
flBged  to  do  eveiy  thing  in  my  power  to  obtain  anntial 
rarliibnents  and  urilverkid  iufl&age,  but  I  faavle  not  engaged 
tb  do  anv  thing  that  is  licainst  law-*-ther6  is  no  such  obliga- 
tion in  the  oatn.  Conla  any  one  of  the  fratemi^  have  re* 
plied,  ydu  are  bound  by  the  obligation,  and  mun  now  per- 
forin th^  part  you  have  undertaken:  This  assassmationt 
will  support  the  cause  of  ilniversal  suffrage ;  and  it  is  an  act 
wfthifi  your  power  ?  This  reasdning  would  hardly  serve ; 
and  if  there  is  no  obligation  to  commit  a  g^^at  crime,  there 
is  just  as  little  tb  cbmmtt  a  small  crime.  .  The  oath  does  not 
jparpori  or  intend  to  bind  the  "Jj^nrty  taking  it  to  cdmmit  any 
crime  i^hatever,  or  even  to  enfiinge  the  slightest  rule  of 
morality. 

.   Nor  is  there  any  difference  between  a^  mere  paction  iii 
liribJi  a  case  and  dn  obligation  strengthened  by  an  oath^  how 
JawmendouS' soever.    As  tb  the  present  question,  the  oases 
'  are  quite  the  same. 

Bat  it  is  ff)id,  tbst  if  the  inteirtidwof  the  parties  were  so  in* 


68 

Aocent,  wby  take  an  oath?  Vfhy  thi«  obligation  to  aecrecy  ? 
I  have  answered  that  already.  I  4o  not  know  why  th^ 
was  an  oath  at  all.  I  do  not  know  why  it  was  an  oa&  of 
aedrecy.  I  have  heard,  ind^,  that  sob^  |»plitifcians  have 
not  the  tno^t  ab^lute  confidence  in  each  other.  Tb^tv 
are  animals  known  by  the  name  of  ^ats,  of  whom  I  some^ 
dmea  read  in  the  newq[>ap^8»  j^bo  are  said  even  tO  infefit 
a  ceitain  great  aaeeinbly.  Some  of  those  who  w«re  eaigaged 
in  tibis  association  olay  perbiq[»  have  snspiectcd  Uial  animab 
of  that  species  might  get  amongat  ffaen^  and^  m  order,  to 
prevent  such  an  aocideht,  thc^  haa  reeoorse  to  the  oalfcu 
Why  was  diere  an  oatA  of  secrecy  ?  I  fee  no  reaaon  wb^ 
they  should  have  bound  theadiaelves  to  sebrecy*  .  But  jb 
secr€C¥  to  imply  the  grteatest  atrocity  of  conduct  ?  If  they 
viaheq  for  secreqy,  ddes  it  neoesearily  follow  that  they  wert 
to  commit  treason?  Maiiy  enlei|>riae8  Jt'eqildre. secrefey. 
That  there  were  persons  whmi  thie^^  did  not^mdb  to  ofiend^ 
might  be  a  sufficient  reason  for  their  secrecy.  It  would  be 
very  unsafe^  indeed^  to  infer  the  illegality  of  any  combina- 
tion from  the  circ^umstance  thit  it  ia  held  together  bv  an 
o^  of  secrec^^  but  it  woUld  be  still  more  Unsafe  to  inter  a 
jareasonable  c<mspiracy  upmi  such  fliinsy  ground(«  But  the 
question  is  liot,  Whether  the  obligation  to  secrecy  was  iriM 
iMT  wrong?  Th^  on^  question  ia»  IR^ether  there  is  in  &b 
oath  an  ohi%aiion  to  commit  treasctn  ?  The  qtieation  isnoi^ 
Whether  the  pannel  conunjtt^  treason  in  any  .w»jr?  ibui  it 
i^  Whether  there  is  in  the  oath  jsiiv  oUi^patioa  tc»  ooinadl: 
treason?  On  tbeae  jqfuestionf^  I  think  it  UnheoesNiTy  to 
trouble  your  JLiordships  with  aily  fiUthter  observatians. 

Lord  Jvartca  Ctaa^. — After  the.  unoommonW  mble  air^- 
gnmienta  which  you  have  heard  from  both  sides  bf  the  Bar, 
We  qneatioA  for  your  Lordshipa'  consklerkticHi  is.  In  whait 
manner  you  are  now  to  proceed  in  detmnining  whether 
the  present  is  a  relevant  indictment  ? 

Lord  Hermand. — ^I  had  no  dpnbt  in  my  mind,  when  I 
first  saw  the  indictment,  that  it  was  relevant.  But  a  great 
deal  has  been  said  to-day  on  the  competency  of  all^^ing  one 
crime  in  oKder  to  jnove  anoth^..  I  nave  formed  no  o|)mion 
on  the  dbjections  which  have  be^  stated  to  the  indictmait; 
and  being  deaitous  to  iindeivtama  them  thoroiiffhlyj,  I  wisli 
to  see  thbiti  discussed  in  Informationa.  SbvemaT  antharidea 
are  cited,  partictilarly  by  Mr .  .Cranatoun,  and  it  would  be 
proper  to  mure  them  fully  Mrted,  befUre  giving  any  opinida 
wim  regtod  to  then. 
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LoRi)  Gillies. — I  am  of  the  same  opinion,  and  s^^figfy 
wish  to  see  Infofrmations. 

Lord  PitmTillt.— I  am  particularly  anxious  to  eonsider 
that  point  which  we  have  heard  debated,  and  which  is  of 
general  importance — I  mean,  the  question  as  to  the  admis- 
sion of  the  narratiye  part  of  the  indictment  to  proof.  .With 
regard  to  the  other  objections,  I  have  read  all  the  authori- 
d^  and  would  have  been  ready  to  five  my  opinion  upon 
them.-  It  does  not  appear  to  me,  that  the  cases  of  for- 
gery alluded  to  are  analogous  to  this  case.  If  special  acts 
of  treason  had  been  stateo,  the  introductoiy  part  of  the  nar- 
rative might  have  been  admitted  to  proof.  But  as  the 
minor  charge  is  not  treason,  but  a  different  crime,  my  mind 
is  not  yet  made  up  to  the  opinibn  that  the  indictment  is 
relevant.  Aft  far  as  I  am  able  to  judge^  I  cannot  help 
thinking  that  the  pannel,  if  acquitted  on  this  indictment, 
might  be  again  tried  for  treason. 

LoKD  Justic£-Clerk. — I  am  much  in  the  situation  of 
my  brother  who  has  last  spoken.  In  reference  to  the 
meaning  of  the  oath,  I  have  mven  great  attention  to  what 
has  been  said ;  and  I  had  looked  into  authorities,  besides 
those  referred  to  to-day.  As  to  the  other  point,  it  has 
been  most  ably  argued*  and  is  deserving  of  most  serious 
and  deliberate  attention — whether  it  be  competent  to  let 
the  public  prosecutor  into  a  proof  of  the  narrative  of  this 
indictment  That  is  a  point  which^  in  reference  to  this 
important  case,  and  all  other  cases  of  a  similar  nature^  is 
deserving  of  the  most  mature  consideration.  This,  too,  is 
the  first  time  that  an  mdictment  has  been  brought  before 
lis  founded  upon  this  statute.  I  am  quite  clear,  there^ 
ibre^  that  the  solemn  and  regular  manner  of  deciding  the 
points  in  question,  is  to  have  Informations  prepared,  in 
which  the  arguments  may  be  fiiUy  exhausted. 

INTERLOCUTOR- 

9th  April  1817. 
<<  The  Lord  Justice-Clerk,  and  Lords  Commissioners  of 
Justiciary,  ordain  parties'  procurators  to  give  in  Informa- 
tions upon  the  relevancy  of  the  Indictment,  to  see  and  in- 
terchange these  Informations,  and  to  print,  and  lodffe  the 
same  with  the  Clerk  of  Court  in  order  to  be  recorded  and 
that. within  three. weeks  from  this  date:  Continue  the  diet 
against  the  pannel  till  Monday  the  19tfa  day  of  May  nex% 


at  ten  o'clock  forenoon,  in  this  place ;  an^  o^rdain  partiei^ 
witnesses,  assizers,  and  all  concerned,  then  to  attend,  each 
under  the  pains  of  law ;  and  the  pannel  in  the  giean  time 
to  be  earned  back  to  the  Caatle  of  Edinburgh. 
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TRIAL 

OF 

WILLIAM  EDGAR, 

ADMINISTERING!  UNLAWFUL  OATHS. 


PRESENT. 

Eidit  Hon.  David  Boyle,  Ixn-d  Justice  CUrJcs 
Lord  Hermand.     I    Lord  Pitmilly. 
Lord  Gillies.        |    Lord  Reston. 

Counsel  for  the  Crown. 

Right  Hon.  Alexander  Maconochie,  Lotd  Advocate. 
James  Wedderburn,  Esq.  Solicitor^General. 
H.  Home  Drummond,  Esq.  |  HlWARRENDERyW.&^gvyx^^ 

Counsel  for  WiLHAM  EDGAiu 


John  Clerk,  Esq. 
Geo.  Cranstoun,  Esq. 
Thos.  Thomson,  Esq. 
James  Moncrieff,  Esq. 


Francis  Jeffrey,  Esq. 
J.  P.  Grant,  Esq. 
Henry  Cockburn,  Esq. 
J.  A.  Murray,  Esq. 


G.  W.  Boyd,  W.  S.  Agent. 


William  Edgar  was  pkced  at  the  Bar. 

Lord  Justice  Ceerk. — William  Edgar,  Attend  to  the 
Indictment  against  you,  which  is  now  to  be  read. 

<<  William  Edgar,  present  prisoner  in  the  Castle  of 
Edinburgh,  you  are  Indicted  and  Accused,  at  the  instance 
of  Alexander  Maconochie  of  Meadowbank,  his  Ma-* 
jestys  Advocate,  for  his  MajestT's  interest:  That  albeit. 
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by  an  Act  passed  in  the  fifbr-second  year  of  his  {>resent 
Majesty's  reign,  entitled,  <<  An  Act  to  render  more  effec- 
**  tual  an  Act  passed  in  the  thirty-seventh  year  of  his  pre* 
'<  sent  Majesty,  for  pveventipg  Ih^  Administering  or  Tak- 
<<  ing  Unlawftil  Oaths,"  it  is  inter  alia  enacted,  «  That 
^*  every  person  who  shall^  in  any  manner  or  form  what- 
«  soever,  administer,  or  cause  to  be  administered,  or  be 
«  aiding  or  assisting  %t  the  adn)imst^rip|[,  of  any  oath  or 
<<  engagement,  purporting  or  intending  to  bind  the  person 
<*  taking  the  same  to  commit  any  treason  or  murder,  or  any 
<'  felony  punishable  by  law  ifi^  death,  shall,  on  conviction 
<<  thereof  by  due  course  of  law,  be  adjudged  guilty  of  felony, 
*<  and  ^pi^^r  d^^  ^  a  f?)o|i|  witJKoilt  benefit  of  clergy.** 
And  further,  by  section  fourth  of  the  said  Act,  it  is  enacted, 
*'<  That  persons  aiding  and  assisting  at  the  administering  of 
<*  any  such  oath  or  engagement,  as  aforesaid,  and  persons 
**  causing  any  such  oath  or  enffaffement  to  be  admimstered, 
<<  though  not  present  at  tfie  «£nipisterinff  thereof,  shall  be 
<*  deemed  principal  off^ders,  find  sh^lf  be  tried  i^  such; 
<*  and,  on  cqnviptiQii  thereof  by  due  course  of  W»  shall  be 
«  adjudged  guilty  pf  felony,  find  shatU  suffer  deatb  as  felons, 
*'  without  benefit  of  clergy ;  although  the  persons  or  person 
<<  who  actually  administ^^  such  oath  or  engagement,  if 
^  any  such  there  shall  be,  shall  not  have  been  tried  or  con- 
^  vidtod.*  And  further,  by  aectioii  sixth  of  the  said  Ao^  it 
is  enacted,  ^^  That  aay  engagemeiit  or  oUigatt^n.  wlialso- 
^  ever,  in  the  nature  of  an  oa^  puqNurtinflr  oritatetidiBg  to 
<*  bind  the  person  taking  the  same  to  commit  any  treason  or 
<<  murder,  or  4liy  Uibsfi^f  pwi^^iid^W  by  \9m  "With  death,  shall 
^  be  deefned  an  oath  withi^  the  intent  and  meanipff  of  t^iis 
^  Act,  in  wl^tever  (bna  cpr  manner  the  same  shafl  be  i^d- 
^  ministered  or  tajken,  and  whether  the  same  shall  be  ap* 
<«  tuaUy  adffiinistere^  by  any  persoi^  or  persons  to  any  other 
**  person  or  persons,  or  taji;en  by  ^ny  oth^r  person  or  per- 
**  sons,  without  any  administration  thereof  by  any  other  per- 
^  son  or  persons:''  Yet  true  it  is  and  of  verity,  that  you, 
the  said  William  Edgar,  are  guilty  of  the  said  crimes,  or 
of  one  or  more  ^f  ihiw,  a^tor^  PX  art  9nA  parit  In  so  £u* 
as  you,  the  said  William  Iklgar,  did,  at  secret  meetings, 
aAd  on  g^T  ocemo^H  at  Glasgowt  or  in  tibue  immediate 
vicinity  therec^  in  tfi^  course,  of  ^e  moAiha  of  November 
and  December  1816,  and  of  Januair  and  February  1817, 
wiok^y^  «Mji<»^u4y,  md  tinal^rou^  adQinkter^  or  cause 
tobe  adoMivst^r^,  9r  did  ai^Qr  apmt  al  the  adVA^isMring, 
iqi  4  gr^t  QW^  of  p«rsQi^  (91  die  amounl  of  several 
tMnted^.  9n  Mtb  w  eogegm^t^  or  an  obUgatim  in  Ar^ 


fUittit^  ^f  m  oath,  binding,  ti  piiipat^A^  bt  iAtJeii£ho  t6 
bind,  the  IsetsOiis  ticking  the  s&tne  tb  coihiilit  trettMh ;  whidi 
teth,  engagemettt,  or  obligation,  was  in  the  folloi^ng 
tertti^  or  to  the  fi>llowing  jJilrpOrt:*-"  lil  awfiil  prOi- 
*<  aehce  of  Ood,  I,  A  B,  do  irbluntarily  stveur,  Tbdt  1 
**  will  persevere  in  my  endeavouring  to  form  a  htothet' 
**  hood  of  aftection  amongst  Britons  of  every  descri|)tiofl, 
<*  whb  are  considered  worthy  of  confidence;  and  that  I  vUl 
^»  persevere  in  my  endtovours  to  obtain  for  all  the  people  in 
^*  Great  Britain  and  Ireland,  not  disqualified  by  crimes  dt 
**  insanity,  the  elective  franchise,  at  the  age  of  t#enty-one, 
<*  with  free  and  equal  representation,  and  annual  rarlia«' 
**  ments;  and  that  I  will  support  the  same  to  the  utmost  of 
^<  my  power,  eidier  by  moral  or  physical  strength,  as  the 
<*  case  ma^  require :  And  1  do  fimher  swear,  that  neith^t 
**  hopes,  tears,  rewards,  or  punishments,  shall  indues  me  to 
*^  inform  on,  or  give  ei^denceagi^st,  any  member  or  toem- 
«*  bers,  collectively  or  individually,  for  any  act  or  express 
^  sion  done  or  made^  in  or  out,  in  this  or  similar  societies, 
**  under  the  punishment  of  death,  to  be  inflicted  on  me  by 
^  rniy  member  or  members  of  such  societies.  So  help  me 
^  Ood,  and  ke^  me  stedfiuft."  lYhich  oath,  or  ensage- 
ment,  or  obligation,  to  the  fof  egoing  purport,  did  bind, 
or  did  purport  or  intend  to  bind  the  persons  taking  the^ 
same  to  commit  treason,  by  ending  by  physidal  strength 
the  subversion  of  the  established  government,  laws,  and  con- 
sdtution  of  this  kingdom,  and  especially  by  obtaining  annual 
parliaments  and  universal  suffrage  by  unlawful  and  violent 
means.  And,  more  particularly,  you,  the  said  William 
Edgar  did,  upon  the  1st  day  ot  January  1817j  or  on  one 
or  other  of  the  days  of  that  month,  or  of  December  imme^ 
distely  pre^edin^,  or  of  February  immediately  following, 
lit  8  iMei^ret  meetmg,  held  in  th^  house  of  Willidm  L^ggat, 
chan^^eeper  in  Kmg-streidt,  Tradeston^  In  the  vicmity 
of  Glasgow,  or  elsewhere  at  Glasgow,  or  in  the  immediate 
vicinity  thereof,  wickedly,  malidously,  and  traitorously  ad- 
minister, or  cause  to  be  administered,  or  did  aid  or  assist  at 
the  administering  an  oath  or  obligiltion  in  the  terms  abnve 
set  forth,  or  to  the  same  purport,  to  Peter  Gibson,  John 
M'Lauchlane,  John  Campbell,  and  Hugh  Dickson,  all  pi'e^- 
■entprlsoners  in  the  Castle  of  EdinbUr^ ;  as  i^lsd  to  Jamea 
M«£wan,  now  or  lately  carding-master  at  Humphties  Mill» 
Gorbals  of  Glasgow,  and  M^DoWal  Pate,  or  P^at,  now  or 
late^  weaver  in  Plccadilly^^street,  AnderstoU,  In  the  vicinity 
of  Ula^ow,  who,  conscious  of  their  guilt  in  the  premise^ 
have  ab^nded  and  fled  from  justice;  as  also  to  John  Conr 


nelton,  or  CangletoD}  now  or  lately  cotton-spinner  in  Calton 
of  Glasgow,  or  to  one  or  other  of  them,  and  to  other  per- 
sons, whose  names  are  to  the  Prosecutor  unknown,  the  said 
oath,  or  engagement,  or  obligation,  to  the  said  purport, 
binding,  or  purporting  to  bind,  the  persons  taking  the  same 
to  commit  treason,  as  said  is.  (2.)  And  further,  you,  the 
said' William  Edgar  did,  upon  the  4th  day  of  January  1817, 
or  on  one  or  other  of  the  days  of  that  month,  or  of  December 
immediately  preceding,  or  of  February  immediately  follow- 
ing, at  a  secret  meeting  held  at  the  house  of  Neill  Munn,  inn- 
keeper and  stabler  in  Ingram-street,  Glasgow,  or  elsewhere 
at  Glasgow,  or  in  the  immediate  vicinity  thereof,  wickedly, 
maliciously,  and  traitorously  administer,  or  cause  to  be  admi- 
nistered, or  did  aid  or  assist  at  the  administering  an  oath  or 
obligation,  in  the  terms  above  set  forth,  or  to  the  same  pur- 
port, to  the  said  Peter  Gibson,  John  M^Lauchlane,  John 
Campbell,  Hugh  Dickson,  M^Dowal  Pate,  or  Peat,  and 
James  M^Ewan ;  as  also  to  James  Hood,  present  prisoner  in 
the  Castle  of  Edinburgh,  Andrew  Sommerville,  Jcdm  Bu- 
jchanan,  and  James  Rraertson,  all  now  or  lately  prisoners 
in  the  tolbooth  of  Glasgow,  or  to  one  or  other  of  them, 
and  to  other  persons,  whose  names  are  to  the  Prosecutor 
unknown,  the  said  oath,  or  engagement^  or  obligation,  to 
the  said  purport,  binding,  or  purporting  to  bind,  the  per^ 
sons  taking  the  same  to  commit  treason,  as  said  is.  And 
you,  the  said  William  Ed^ur,  having  been  apprehended 
and  taken  before  Daniel  Hamilton,  Esquire,  one  of  the 
Sheriffs-substitute  of  Lanarkshire,  did,  in  his  presence, 
aX  Glasgow,  on  the  6th  day  of  March  1817,  emit  and 
subscribe  a  declaration;  and  having  been  taken  before 
Robert  Hamilton,  Esquire,  SheriiF-depute  of  Lanarl^hire, 
you  did,  in  his  presence,  at  Glas^w,  upon  the  7th  and 
8th  days  of  March  1817,  emit  and  subscribe  two  several 
declarations ;  which  declarations,  being  to  be  used  in  evi- 
dence against  you  at  vour  trial,  will  be  lodged  in  due  time 
in  the  hands  of  the  Clerk  of  the  H^gh  Court  of  Justiciary^ 
before  w:hich  you  are  to  be  tried,  that  you  may  have  an 
opportunity  of  seeing  the  same.  At  least,  times  and  places 
foresaid,  the  said  oath,  or  engagement,  or  obligation,  to  the 
same  purport,  binding,  or  purporting  to  bin^  the  persons 
taking  the  same  to  commit  treason,  as  said  is,  was  wickedly, 
maliciously,  and  traitorously  administered,  or  caused  to  be 
administered;  and  some  persons  did  aid  or  assist  at  the 
administering  thereof;  and  you  the  said  William  Edgar 
are  guilty  thereof,  actor,  ox  art  and  part.     All  which, 
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«r  p(H|t  thereof  .bdng  found  proven  by  the  verdict  of  an 
AbsMj  before  the  Lord  Justice  GeneraJy  the  Lord  .Justice 
Cletkj  and  Lords  Comniissioners  of  Justiciary,  you  >  the  said 
William  Edgar  ought  to  be  punished  with  me  pains  of 
law,  to  deter  others  from  comunitdng  the  like  crimes  in  all 
time  coming. 

H.  Home  Dbummond,  A.  D. 


LIST  OF  WITNESSES. 

i  Robert  Hamilton,  Esquire,  Sheri£P-depute  of  Lanark- 
shire. 

2  Daniel  Hamilton,  Esquire,  one  of  the  Sheriffs-substitute 

of  Lanarkshire. 

3  Daniel  M^Callum,  clerk  to  John  Drysdale,  sheriff-deriL 

of  Lanarkshire. 

4  Mathew  Burns,  clerk  to  George  Salmond,  Procurator- 

fiscal  of  Lanarkshire. 
6  John  Leslie,  clerk  to  the  said  John  Drysdale. 

6  Joseph  Reid,  writer  in  Glasgow. 

7  Alexander  Calder,  sheriff-omcer  in  Glasgow. 

8  James  Thomson,  clerk  to  the  said  John  l>rysdale. 

9  Alexander  Hunter,  changekeeper.  Old  Wynd  of  Glas- 

gow. 

10  Marion  McLaren,  or  M^Lachlan,  now  or  lately  servant 

to  the  said  Alexander  Hunter. 

11  John  Robertson,   innkeeper  and. stabler,   Gallowgate, 

Glasgow. 

12  Agnes  Campbell,  wife  of  Thomas  Dow,  steam-boiler 

maker  and  smith  at  Girdwood  and  Company's  foun- 
*    dry  in  Hutchesontown,  in  the  vicinity  of  Glasgow. 

13  Janet  Rentoul,  now  or  lately  servant  to  Neilt  Munn, 

innkeeper  and  stabler  in  lugram-street,  Glasgow. 
14*  Alison  Wilson,  now  or  lately  servant  to  the  said  Neill 
Munn. 

15  Mathew  Fyfe,  ^irit-dealer  in  Wilson-street,  Glasgow. 

16  Jean  Boyd,  wife  of  the  said  Mathew  f^fe. 

17  William  Leggat,  changekeeper  in  King-street,  comer  of 

Centre-street,  Tradeston,  in  the  vicinity  of  Glasgow. 

18  John   Mitchell,    weaver,   residing  in   Wilkie's  Land, 

Charles-street,  Calton  of  Glasgow. 

19  Hugh  Dickson,  present  prisoner  m  the  Castle  of  Edin 

DUl^b. 

20  Peter  Gibson,  present  prisoner  there. 

21  John  M^Lauchiane^  present  prisoner  there. 


ft  Willkm  Sinpsmy  pnseost  {irbotierlihorcu 
2S  Jatdes  Hood,  prcBent  piiiotier  thane. 
£4  John  CampbeU,  present  prifloner  there. 
85  Iliomis  £&c)a^9  ptetbnt  prisoner  thare. 

H.  HoMs  Dbum^lohp,  JLD. 

LIST  OF  ASSIZE. 

County  (^Edinburgh.  . 

Francis  Carteret  Scott  of  Ballemo.  ^ 

Richard  Wooley  of  Whitdiouse. 

James  White^  tobacconist  in  Dalk^th.  I 

Robert  Lyle,  baker  there.  I 

5  John  Wood,  merchant  thtt«.  I 

John  Brown,  fanner,  Carrington. 
Andrew  Johnston,  fiurmer,  Primrosebams, 

County  of  Haddington, 
William  Aitchison, Junior,  of  Dnmimore> 
John  Sonunerrill  of  Moreham. 
}0  William  Hay,  fanner,  Howden. 
John  Biodie,  fitrmar,  West  F«ton, 
Robert  Hope^  fiurmer^  Fenton. 

County  ofLinlithgcnop 
WiUiam  Glen  of  lifiiins. 
William  Dawson,  younger,  Bonnytoun^ 
1 5  John  Trotter,  farmer  at  Stacks. 

Robert  Taylor,  residing  at  Blackness. 
George  Tnmbull,  farmer  aX  Nonthbank. 

City  of  Edinburgh.  * 

Robert  Fraser,  jeweller  in  Edinburgjb. 

Thomas  Richardson,  raordiant-tailor  diere. 
20  David  Whitelaw,  watdmiaker  there. 

Peter  Peddie,  trunk-maker  ^ere. 

William  Trotter,  upholsterer  there. 

Alexander  Russell,  coach-maker  there. 

John  Inverarity,  upholsterer  there. 
U  George  Yule,  merchant  there. 

Aleiumder  Ainslie,  saddler  there. 

John  Steel,  confectioner  there. 

James  Innes,  gunsmith  there. 

Daniel  Forrest,  hosier  there. 
30  Peter  Sawers,  saddler  there. 

George  Hunter,  m^rcbint  there. 


IR^nifeHl  Ro96,  teilor  Oiere. 
Churles  M<L»m,  draper  there, 
John  Laing,  saddler  Uier^. 
55  John  M^Pherson,  tailor  thei^. 

Francis  Davidson,  confectioner  th^e« 
Willum  Cooper,  boot-maker  there. 
William  Dumbreck,  hotel*keeper  there* 

Ttmn  qfLeith. 
John  M^Kenzie,  iterchant  in  Leith* 
40  Archibald  Cleghom,  com«>merchant  there* 
Thomas  Morton,  ship-builder  there. 
Robert  Paterson,  painter  there. 
Charles  Robertson,  merchant  there* 
JkAu  Sanders,  a^ent  there. 
4*5  John  Glover,  wright  there. 

Ad.  Giixisa. 

D,  MdNTPSMKV. 

Davib  Douglas. 


Loud  Justics  Cukhk.— William  Edgar,  What  do  you 
say  to  this  Indictment? — Are  you  guilty  or  not  guilty  of 
the  charges  contained  in  it  ? 

WtLLtAM  EooAB. — Not  guilty,  my  Lotd. 

Mr  Gbanstoun. — Before  the  prisoner  pleads  to  the  iiw 
dictment  which  has  just  been  read,  t  have  to  state  to  your 
Lordshipft,  that  he  is  advised  to  object  to  the  competenor  of 
the  present  proceeding ;  and  I  humbly  submit  tnat  dus  is 
the  proper  time  for  stating  the  objection  to  your  Lord* 
ships. 

Your  Lordships  will  recollect,  that  the  prisoner  at  the 
Bar  was  lately  mdicted  upon  the  statute  the  B2d  Geo.  III. 
for  the  crime  of  administering  unlawful  oaths,  binding,  or 
purporting  or  intending  to  bind,  th^  takers  to  commit  the 
crime  of  treasota.  That  indictment  was  regularly  served 
upon  the  prisoner— *he  was  tm>ught  to  the  Bar— he  pleaded 
not  guilty — and  your  Lordships,  upon  hearing  a  debate 
upon  the  relevancy,  appointed  mformations  to  be  given  in, 
and  continued  the  time  for  doing  so  until  this  datr. 

My  Lords,  that  criminal  prosecution  is  still  in  dependenct 
against  tile  prisoner.  The  diet  has  not  yet  been  deserted 
as  fiir  as  I  know.    I  need  not  tell  your  Lcirdships,  tba$  h|a 


Majesly's  Advocate  cannot  desert  a  pro8ectttion«  either  sfVn- 
pliciter  or  pro  loco  €t  tempore^  without  the  permission  of  your 
Lordships  By  deserting  simpliciterj  I  mean  here,  desert- 
ing with  a  view  to  try  up<m  a  new  indictment  for  the  same 
cnme. 

While  the  first  prosecution  was  thus  in  dependence^  his^ 
Mi^estjr'a  Advocate  )ias  thought  fit  to  execute  a  second  in- 
dictment against  my  client,  calling  him  to  answer  at  your 
Bar  for  precisely  the  same  crime  as  was  charged  in  the  first 
indictment.  I  submit  to  your  Lordships,  that  this  pro- 
ceeding is  idtogether  incompetent — ^because  the  diet  in 
the  first  indictment  is  not  yet  deserted ;  and  that  it  would 
be  equally  incompetent  to  proceed  at  present  on  the  second 
indictment,  even  if,  on  the  motion  of  the  Lord  Advocate, 
the  first  should  now  be  deserted.  I  shall  state^  in  a  very 
few  words,  the  grounds  upon  which  I  think  vour  olgection  is 
irresistSde. 

It  is  known  to  your  Lordships,  that  by  the  criminal  law 
of  tbis  <;ountry,  as  now  firmly  established,  eveiy  person  who 
is  brought  to  the  Bar  upon  a  criminal  chai^  is  entitled  to 
have  the  inducue  of  fifteen  free  days.  What  benefit  could 
be  derived  from  the  inducia^  if  he  could  be  brought  to  trial, 
and  during  the  dependence  of  that  trial  inducue  might  be 
running  acainst  him  all  the  while  for  another  trial  on  ac- 
count of  tne  same  crime  ?  Why,  he  would  be  placed  in  a 
situation  in  which  the  law  certainly  never  meant  him  to  be 
placed ;  he  would  be  perplexed  and  embarrassed,  by  being 
under  the  necessity  of  defending  two  actions  subsisting  toge- 
ther at  one  And  ibe  same  time.  Look  how  far  this  prmcij^e, 
if  once  ^admitted,  would  go.  The  prisoner  is  indicted,  he  is 
brought  to  the  Bar,  an  objection  is  stated  to  the  relevancy 
of  the  indictment,  and  vour  Lordships,  after  an  ar^ment 
of  twelve  hours  upon  the  rdevancy,  find  the  indictment 
irrelevant  The  next  moment  his  Majesty's  Advocate  takes 
a  new  indictment  out  of  his  pocket,  and  uie  prisoner  is  im- 
mediately agfun  put  upon  his  trial  for  the  very  same  ofience. 
Well,  the  second  day  you  have  an  argument  upon  the  rele- 
vancy of  this  second  indictment,  an  argument  which  also 
lasts  twelve  hpuns ;  and  when  that  indictment  is  found  irre- 
levant, what  happens  next?  A  third  indictment  is  produced 
by  his  Majesty's  Advocate,  and  he  insists  that  the  prisoner 
shall  again  be  tried.  And  thus  there  might  be  fifteen  diffe* 
rent  indictments,  under  which  the  prisoner  is  actually  kept 
upon  his  trial  for  fifteen  days,  being  the  whole  inducue  con- 
tained in  the  first  indictment;  and  upon  the  sixteenth 
charge^  the  pursuer  might  be  brought  to  trial  upon  a  rele* 


vant  indictment,  and  without  having  had  one  moments  time 
to  prepare  his  defence. 

I  may  be  told  that  this  is  stating  an  extreme  case,  one 
which  is  not  likely  to  happen.  Such  a  case  certainly  may 
not  happen  while  my  friend  is  Lord  Advocate;  but  if  what 
I  have  stated  might  happen  in  an  extreme  cas^  it  is  enough 
Jbr  my  argument.  Every  possible  danger  of  this  kind  ought 
to  be  guarded  against,  for  experience  teaches  us  that  crimi- 
nal prosecutions  are  often  resorted  to  from  ambition,  re- 
venge,  and  other  improper  motives. 

As  a  general  rule,  uerefore,  in  the  law  of  Scotland,  I  affirm, 
jf  a  person  is  indicted  for  a  crime,  and  if  he  comes  to  the 
Bar,  and  pleads  to  that  indictment,  then  there  is  a  depend- 
ing process  against  him,  during  which  he  cannot  again  be 
cited  to  answer  for  the  same  charge,  and  in  that  way  be 
deprived  entirely  of  the  benefit  of  his  inducia.  The  mo- 
ment he  has  pleaded  to  his  indictment,  it  is  incompetent  to 
have  another  indictment  running  against  him  for  the  same 
offence. 

There  are  various  ways  in  which  I  might  illustrate  the 
hardship  and  oppression  which  would  result  from  a  diffe- 
rent rule.  Suppose  a  pannel  has  pleaded  to  an  indictment, 
and  has  been  actually  put  upon  his  trial  here,  if  the  objec- 
tion which  I  am  now  stating  is  not  a  good  objection,  his 
Majesty's  Advocate  might  raise  another  mdictment,  requir- 
ing him  to  take  his  trial  at  a  distance,  for  instance  at  Aber- 
deen, the  day  after  the  diet  of  the  first  indictment,  which  is 
to  be  tried  at  Edinburgh,  and  that  for  the  very  purpose  of 
deserting  the  first  indictment,  and  proceeding  upon  the 
second.  In  this  very  case  it  is  possible  that  the  pannel 
may  have  fifty  witnesses  to  examine,  and  of  course  he  is 
bound  to  have  them  here  to-day,  in  case  the  trial  should  go 
on  on  the  former  indictment.  But  if  the  former  is  desert- 
fed,  and  a  new  one  called  at  Aberdeen  to-morrow,  in  what 
manner,  I  would  ask,  is  the  pannel  to  transport  his  wit- 
nesses to  Aberdeen  ?  The  inducia  are  given  by  law  for  the 
very  purpose  of  protecting  the  accused  against  surprises  of 
this  kind ;  but  the  practice  attempted  on  the  part  of  the 
iCrown  would  defeat  that  purpose. 

It  is  in  vain  to  say  that  the  Court  would  interfere  to  give 
redress,  if  an  oppressive  proceeding  of  the  nature  I  have 
supposed  were  to  be  attempted.  That  plea  was  once  urged, 
when  a  prosecutor,  in  defiance  of  all  law,  had  not  given  the 
ordinary  inducia^  and  I  am  sorry  to  say,  that  it  was  listened 
to  by  die  Court.  The  libel  contained  inducia  of  twelve 
days  only ;  and  when  the  pannel  complained,  he  was  told. 
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that  if  he  fa*d  applkd  to  the  Court  for  bttger  tiiA^  it  wotiM 
hare  been  allowed.  The  objection  was  accordingly  repelledi 
but,  as  Mr  Hume  justly  observes,  it  Was  most  improperly 
repelled.  If  the  ordinary  rules  of  law,  settled  by  die  prao* 
lice  of  centuries,  are  to  be  dispensed  with,  and  a  prisoner 
roUed  over  upon  the  Court  for  redress,  is  it  enough  to  say, 
that  he  will  obtain  as  a  &vour,  what  he  is  entiued  to  de- 
mand as  a  right  ?  If  this  be  ike  case,  all  security,  all  liberty 
is  at  an  end. 

Thus  there  are  various  hardships,  and  very  gteat  hard- 
rilips,  which  would  result,  if  you  once  admit,  that  ailer  a 
person  has  pleaded  to  one  criminal  prosecution,  and  while  it  is 
m  dependence — ^for  example,  while  informations  are  prepar- 
ing on  the  relevaney,  the  induci^e  of  another  prosecution  for 
the  same  crime  may  be  current. 

I  do  not  say  tibat  die  question  which  I  am  now  stating  to 

{our  Lordships  has  been  decided  in  terminis  by  the  Court 
r  it  has  BO  bec^  decided*  it  has  escaped  my  observation^ 
and  the  learned  counsel  upon  the  other  side  of  the  Bar  will 
mention  the  cases  ill  wbicn  the  objecticm  has  occurred,  and 
has  been  repelled.  For  any  thiii^  that  I  know,  there  may 
be  cases  of  trials  having  prt>ceeded  on  indictments  raised  in 
the  same  manner  as  ike  present  i  but  that  must  have  hw«> 
pened  where  the  objection  was  not  stated;  and  you  wnl 
easily  see,  that  in  many  cases  it  might  be  for  the  interest  of 
die  pannel  to  wave  the  objection.  In  many  cases  a  pri- 
soner would  wish  to  be  tried,  without  any  inducut;  for  in- 
stance, in  the  case  of  a  charge  of  a  subordini^  or  inferiol* 
nature,  there  may  often  be  an  interest  on  the  part  of  the 
prisoner  to  wave  this  objection.  But  what  I  found  upon  is 
this,  that,  as  far  as  I  have  been  able  to  discover,  this  ol}gec* 
tion  has  not  been  stated  and  repelled  in  terminis* 

But  though  I  cannot  refer  to  a  precedent  in  which  it 
has  been  sustained,  I  think  there  has  been  a  case  decided 
which  appears  to  me  to  proceed  on  the  veiy  same  prin- 
ciple, and  to  illustrate  and  support  the  argument  which 
I  nave  now  the  honour  to  maintain.  There  are  instances 
tdi  half  a  doaen  indictments  having  been  served  upon  a 
prisoner,  one  after  another,  and  calling  him  to  attend 
at  die  Bar  at  different  times  $  and,  in  particular,  that 
happened  in  the  celebrated  case  of  Colonel  Firands  Char«' 
teris.  Four  different  libels  were  executed  against  him  to 
take  his  trial  for  the  same  crime,  all  calling  him  to  appear 
in  Court  at  difierent  times ;  and  when  he  appeared  upon 
the  first  of  these  indictments,  he  stated  that  he  was  not 
bound  to  plead  at  all^  until  die  Lord  Advocate  selected  die 
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indietmont  upon  which  he  iptetided  to  ouny  ou  the  trial; 
and  the  Coart  foimd»  or  it  wbb  admitted  on  the  put  of  the 

Et>9ecutiQn»  that  thi9  was  necessary ;  and  aocordingly,  bef 
re  the  trial  proceededf  it  was  necessary  to  desert  ttooe  of 
the  indictments^-and  when  th^  were  so  deserted*  tl^n, 
and  not  till  then»  was  Colonel  Charteris  required  to  plead*  > 
Is  not  that  ease  precisely  the  sam^  in  priMipk  as  the 
present?  For,  if  before  Colonel  Charteris  pleadedf  efveij 
wdiotment  then  in  dcpendsnce  but  one  was  neceasari^  de- 
serledii--a(iow  that  my  ^ent  has  pleaded*  there  being  but 
cNde  indictment  when  he  pleaded*  it  foUows  for  the  same 
reason*  that  other  three  mdictmrats  cannot  be  hung  ovev 
his  head«  If  yon  do  not  support  this  obyectipn,  vou  place 
my  client  in  that  sitnideoi  in  which  it  wns  decided  that  Cor 
loB^  Charteris  owld  not  be  placed.  If  Gokmel  Charterie 
had  pleaded  to  his  first  iadictment*  while  the  othcars  were  in 
siwpense,  he  would  have  been  in  the  situation  in  which  it  it 
wisned  to  niaor  m  client  at  preaent  The  principle  of  the 
ruk  in  Colonel  Coarteris's  case  is  ao  well  hud  down  by  the 
learned  author  of  the  Conunenjtaries*  that  I  cannot  re&ain 
from  stating  it  in  his  words.  In  the  4th  voU  oS  Mr  Hume's 
Works,  or  the  2d  toL  upon  the  Law  of  Scotland*  as  to  the 
trial  of  criinsa*  page  S^b.  after  hft^ng  &n$,  slated  that  ths 
Court  erroneonaly  and  improperly*  in  two  preceding  caAe% 
kad  jrepcUed  that  Ql))ection*  he  procMds  to  state  the  case  ^ 
Ouirteria.  «<  On  the  one  hand*  the  prosecutor  cannot  ssgr 
that  he  is  hardly  dealt  with  in  being  put  to  make  htt  <^oiee 
among  his  several  libek,  whereof  some  one  at  leset  ou|^t  to 
^  oorrect,  and  exeqnted  in  prt^r  form*  Om  the  other 
hand*  the  pannel  suffers  a  disadvantwe  in  conduotinff  U^ 
defencei  unless  sndi  an  election  diaU  be  made«  For  uiere 
may  be  blunders  in  the  body  of  one  of  those  Ubel^  or  in  the 
fist  of  adtnasses*  or  in  the  mannm  of  execution  against  the 
pannel  cor  witnesses^  which  may  be  move  or  less  avaUable  to 
niin»  and  may  perhaps  serve  to  bis  aemittal*  if  the  proses 
Gutor  insist  e^bdusivelv  on  that  one*  Whereas*  aecoeding 
to  the  latitude  allowed  in  landsay's  case^  even  after  maluM 
good  such  ol^tipna,  the  pannel  in  nowise  profile  by  1^ 
anccesa  therein*  and  ie  thus  perplexed  add  encumbered  with 
die  care  of  a  double  set  of  pkaa.  I  learn  from  a  printea 
petition  and  anaweia*  (for  they  are  not  in  the  record}*  theft 
in  the  caseof  Coh>nel  Charteris*  the  pannel  had  been  served 
with  BO  fiawer  than  four  libels,  calling  him  to  several  diet% 
aad  otherwise  difiering  one  from  another  ;  and  of  this  pro» 
eeeding  he  oon^plains*  and  insbta  that  the  proaecutov  ^att 
speciiy  the  dittay  on  whkh  he  intends  to  go  to  ta:ial.    The 
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prosecutor  docs  so  accordingly,  in  his  answers  to  the  peti-i 
tion ;  and  it  appears  from  the  informations  in  the  case,  that 
the  Colonel  never  had  to  plead  to  any  of  those  libels  but 
one^  which  alone  appears  in  the  record." 

You  therefore  see,  that  before  Colonel  Charteris  would 
open  his  mouth  upon  that  indictment,  he  was  entitled  to 
have  every  other  indictment  for  the  same  crime  put  out  of 
the  way. 

The  Lord  Advocate  has  followed  a  diflerent  cousrse  here^ 
for  he  first  raised  one  indictment,  to  which  the  pannel 
pleaded ;  and,  after  your  Lordships  had  ordered  informan 
tions»  thereby  continuing  the  dependence  of  the  trial,  which 
at  this  very  moment  has  not  been  deserted — I  say  pend-* 
ing  that  process  to  which  the  prisoner  pleaded,  he  has  been 
cited  by  another  indictment,  which  is  also  now  over  his 
head ;  and  he,  and  his  counsel  if  they  have  done  their  duty, 
have  been  encumbered  and  perplexed  fifleen  days  in  attend* 
ing  to  different  sets  of  pleas  in  these  prosecutions.  If  the 
objection  in  the  case  of  Colonel  Charteris  was  sustained, 
you  ought  to  sustain  the  objection  in  this  case  also. 

It  may  perhaps  be  maintained,  but  there  is  no  principle 
to  bear  out  the  statanent,  that  the  second  indictment  vir- 
tually imports  an  abandonment  of  the  first  indictment.  An 
indictmoit  may  be  abandoned  before  the  pannel  is  brought 
into  Court  and  pleads.  The  Lord  Advocate  may  bnng 
twenty  indictments ;  but  before  bringing  the  pannel  to 
plead,  he  must  desert  all  of  them  but  one.  And  I  ask. 
Can  any  case  be  pointed  out  to  me^.  of  three  or  four  indicU 
ments  brought  against  an  individual,  and  of  his  bring 
brought  to  trial,  not  upon  the  last,  but  on  the  first  of  these 
indictments?  The  principle  is,  that,  where  several  have 
been  served  upon  a  pannel,  the  second  is  understood  to  be  a 
virtual  desertion  of  the  fint,  the  third  of  the  second,  and 
so  forth.  The  prisoner  is  always  entitled  to  plead  to  one 
only,  and  that  is  always  the  fast  But  the  principle  by 
whidi  a  subsequent  indictment  is  held  to  imply  an  aban- 
donment of  a  former  indictment,  cannot  apply  in  the  case 
before  us;  for  the  moment  that  issue  is  joined  between  die 
prosecutor  and  the  pannel,  it  is  no  longer  in  the  power  of 
the  public  prosecutor  to  abandon  the  inmctment,  unless  he 
do  it  for  ever.  When  the  prisoner  has  pleaded  to  an  in- 
dictment, he  is  dien  in  manibus  curiity  and  the  prosecutor 
must  have  the  express  sanction  of  the  Court  K>r  the  de- 
sorting  of  the  libel.  This  is  laid  down  in  so  many  words 
by  the  learned  commentator,  at  the  28th  page  of  the  vo- 
lume already  mentioned:   <^  It  is  also  a  case  which  some-^ 
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times  hiqqsenflf  that,  though  still  resolved  on  bringing  the 
pannel  to  justice,  the  prosecutor  sees  cause^  however,  not  to 
insist  in  the  trial  of  him  on  that  particular  libel.  Because, 
perhf^js,  he  has  discovered  some  flaw  in  it,  or  the  execu- 
tions thereof;  or  on  account  of  new  and  material  evidence 
which  has  latelv  come  to  his  knowledge,  and  which  requires 
an  addition  to  nis  list  of  witnesses,  or  may  occasion  a  diffe- 
lence  in  the  laying  of  his  charge.  In  situations  of  this  sort, 
which,  notwithstanding  all  due  pains  on  the  prosecutor's 
part,  must  sometimes  happen,  it  is  necessarv  to  the  advance- 
ment of  justice,  that  he  have  the  power  of  aesertincr  his  pre- 
sent libel,  without  pr^udice  to  his  right  of  insistrnff  anew, 
at  the  time,  and  in  the  form,  >  which  he  shall  find  advisable. 
If  indeed  he  had  the  absolute  and  uncontrolled  privilege  of 
throwing  up  his  process  as  often,  and  for  what  causes  soever 
he  pleased ;  this  would  be  dangerous  to  the  pannel,  who 
might  thus,,  under  false  or  affected  pretences,  be  harassed 
witn  repeated  libels.  Our  custom  does  not  therefore  trust 
the  prosecutor  to  that  extent,  but  allows  him  only  to  move 
the  Court,  to  desert  the  diet  'pro  loco  et  tempore ;  in  which 
request  they  may  refuse  to  gratify  him,  if  they  see  cause  to 
believe  that  he  intends  any  thing  oppressive  or  improper, 
or  if  they  are  not  satisfied  that  there  are  good  reasons  for 
such  an  indulgence.  It  is  true,  the  style  has  crept  into  prac- 
tice, of  the  prosecutor  deserting  the  diet ;  because  it  so  oftai 
happens  that  his  motion  for  such  a  purpose  is  successfiii.  But 
in  truth  this  is  a  loose  and  inaccurate  expression .  For  the  act 
of  desertion  is  not  his  act,  but  that  of  the  Court;  without 
whose  permission  and  deliverance  the  process  caiinot  be 
withdrawn  in  this  temporary  form.  And,  indeed,  if  he  be 
a  private  prosecutor,  the  Court  have  already  caution  from 
him  to  insbt  on  that  libel;  and  to  this  tiiey  may  hold  him, 
and  refiise  to  give  him  new  letters,  if  they  see  cause.  Ac- 
cordingly, in  the  debate  on  the  case  of  Archibald,  (March 
1.  1768),  the  prosecutor  firanki^  disowns  ail  pretensions  to 
any  such  aibitrary  power.  His  Majesty's  Solicitor  repre- 
sents, that  he  observes  in  the  information,  on  the  part  of 
the  pannel,  very  alarming  consequences  are  endeavoured  to 
be  grafted  on  the  doctrine  pled  in  behalf  of  the  prosecutor 
in  mis  case ;  as  if  it  gave  to  tiie  public  prosecutor  a  very 
arbitrary  power  of  oppressing  the  subjects  in  this  country, 
bv  deserting  diets  as  often  as  his  fancy  suggested :  but  as 
all  the  alarming  consequences  pointed  out  are  founded  upon 
the  supposition  of  a  doctrine  which  he  never  meant  to  plead, 
he  thinks  it  now  proper  to  have  tiiis  matter  clearly  under- 
stood; as  the  public  {Hrosecutor  never  pleaded,  nor  does  he 

14 


14 

detire  it  to  be  believed  by  ibe  nibyeels  in  tbis  oountiy,  tbtf 
be  has  any  arbitrary  power  of  deserting  diets  witbout  tbe 
iLiithority  and  interyenti<xi  of  Court:  which  circiunatanoe 
totally  removes  all  those  apprehensioDS  which  tbe  eounad 
for  the  pannel  has  grafted  upon  the  siqspositioiv  that  an  ar^ 
faitrary  power  of  deserting  diets  was  claimed  in  this,  or  in 
any  other  cause,  by  the  public  prosecutor*'*  And  it  is 
fftaMi  in  sdll  stronger  terms  in  his  noica  aa  to  deaertiMv 
tiwuflieiierj  and  desertions  j^o  laeo  et  Umpart. 

tf  thb  were  an  opoi  point,  I  cannot  hesitate  for  vl  hkh 
ment  to  believe^  that  your  Lordships  would  decide  it  in  Hut 
manner  which  I  now  suggest;  for  the  hardships  wbidh 
would  arise  from  any  other  decision  are  pisin  and  gfeat. 
But  I  submit  that  it  is  not  (^)en ;  for  thoiurb  it  was  not  de- 
cided IS  iermiais  in  the  case  of  Colmel  Coartcris,  the  <^ 
jection  tber^  maintained  is  exaetK  the  sasse  in  prtndi|dei 
Upon  these  grounds,  I  humbly  submit  to  Your  LordEdup% 
that  the  objection  which  I  have  staled  is  well  founded. 

I  think  I  hare  already  obsenrod,  that  the  mistdM  eanttst 
be  rectified  by  the  public  prosecutor  doaertuiur  tbe  former 
prosecution  at  this  stage  of  die  business.  Tne  reason  is^ 
that  the  pannel  baa  already  sufiered  all  the  perploity  and 
embarrassment  which  two  oohexisting  prasecntiQns  for  tbe 
same  crime  must  necessarily  occasion;  and  he  has  in  con* 
aeauenee  been  deprired  of  the  benefit  of  his  mAivttV.  Both 
inoictments  have  been  suspended  over  his  head ;  and  the 
desertion  of  the  first  now  at  the  vfar/  hour  of  trial,  will 
nerer  authorize  you  to  proceed  with  the  second.  To  what 
hardship  was  Colonel  Chartms  espoasd  in  going  to  trial 
iqpon  one  inifictjnent,  while  others  weio  haBgins  on^tc  bis 
bead,  to  which  the  pursuer  is  not  expoeed  in  the  presoA 
case?  Colonel  Charteris  knew  w«U>  that  if  he  waa  qnce 
sent  to  a  jnrv  in  one  indictmtnl,  the  mt  were  fiv  erer  at  an 
end.  But  the  Court  thought,  that  he  was  not  bound  eten 
to  plead  with  four  indictments  hanging  orer  him ;  that  he 
waa  not  faowsd  to  take  his  chance  of  the  rderraney  hai^ 
argued  in  one  of  these  prosecutions,  and  the  ^eedict  return- 
ed in  another^  You  would  not  force  him  into  th&  prebmi'* 
nary  step  of  pleading  and  arguiag  the  relevant  ub^  every 
indictxnent  but  one  was  withdrawn.  New,  I  b^  leave  to 
ask  the  tjuestkai,  where  is  the  diffiurence  between  pleading 
to  one  indictment,  and  having  other  three  afterwards  serv- 
ed, or  haimig  all  the  four  aenwd,^  and  bm^  coayelkd  to 
plead  to  eaMs?  In  the  first  case^  just  as  muSb  as  in  the  se^ 
eond^  tbe  four  prosecutions  ace  co*exietent,  juad  thait  ia  the 
hardship  complained  o£    The  prosecutor  haa  pkc^  my 
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client  in  the  tery  same  predicament  in  which  y6u  found 
Colonel  Charteris  could  not  be  placed* 

I  maintain^  therefore,  that  the  second  indictment  was 
served  erroneously,  because  it  was  served  while  the  prisoner 
was  under  trial  for  the  crime  charged  in  that  indictment. 
For  it  cannot  be  disputed,  that  the  prisoner  is  under  trial 
from  the  moment  that  he  pleads,  although,  accordinj^^  to  our 
forms,  the  Jury  have  not  then  enterra  upon  their  fimc** 
tions. 

Now,  if  a  prisoner  can  be  brought  again  and  again  to 
trial  for  the  same  crimen  and  he  may  be  brought  twenty 
times  to  trial  for  the  same  crimen  while  the  Act  1701  is  sus- 
pended, as  it  is  at  present,  it  is  but  &ir  that  he  should  have 
fifteen  free  days  between  each  of  these  trials ;  namely,  the 
ordinary  inducia  of  the  law. 

If  you  once  admit  the  principle  on  which  the  Lord  Ad^ 
Tocate  proceeds,  you  mignt  have  these  twenty  trials  going 
on  for  twenty  consecutive  days,  without  respite  either  to  the 
prisoner  or  to  yourselves.  I  bee  to  ask.  If  this  would  not 
only  be  to  harass  and  perplex  him,  but  to  deprive  him  alto- 
gether of  the  benefit  of  his  inducue  f  Could  fifteen  days  so 
spent  be  called  fifteen  days  aUowed  for  preparation  ?  The 
prisoner  woidd  be  perfectly  confounded,  not  knowing  upon 
what  day,  or  under  what  indictment,  he  was  to  be  sent  to 
the  Jury. 

I  humbly  submit  therefore^  that  the  point  is  clear  and 
established  in  principle,  that  the  inducia  of  no  one  indict- 
ment can,  even  after  the  prisoner  has  pleaded  So  another 
indictment  for  the  same  crime,  consequently,  although  your 
Lordships  were  to  allow  the  Lord  Advocate  to  desert  the 
first  indictment,  that  the  prisoner,  not  having  had  his  indu" 
cue  under  the  second,  is  not  bound  to  plead  to  it. 

Mr  Home  DRnMMOND.-r-I  do  not  think  that  it  is  ne- 
.  cessary  for  me  to  say  much  in  answer  to  this  objection,  as 
the  point  has  been  settled  in  practice  long  ago*  The  whole 
Question  in  discussion  here  seems  to  be,  whether  it  is  neces- 
sary now  for  the  prosecutor  to  pass  expressly  from  the  other 
inmctment,  or  whether  it  is  already  virtually  passed  ftom? 
The  learned  gentleman  was  quite  incorrect  in  speaking  of 
the  prosecutor  <<  deserting  the  indictment,"  instead  of  <<  pass- 
ing^' firom  it ;  as  it  is  not  ue  indidtMntyriidi  is  said  to  be  de- 
serted, but  the  diet;  and  brides,  the  desertion  is  not  the  act 
of  the  prosecutor,  but  of  the  Court.  If  the  diet  were  to  be 
deserted,  there  miffht  be  a  doubt  whether  both  indictments 
would  not  thereby  be  extinguishedy  as  the  diet  of  both  b^n 
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pens  to  fall  on  the  flftme  da^.  Farther  than  this,  the  pXMe- 
cutor  can  have  no  interest  m  ofa}e6ting  to  any  mode  of  ex- 
tinguishing the  first  libeL  He  could  have  no  other  motive 
in  not  having  recourse  to  the  form  of  moving  the  Court 
tb  desert  the  diet ;  and  he  conceived  that  he  was  following' 
a  simpler  course^  and  one  less  calculated  to  create  trouble 
and  delay. 

I  happen  to  have  looked  into  the  practice  of  late  vears  as 
to  the  point  in  question,  and  I  maintain,  that  the  pro* 
ceedings  in  this  case  are  agreeable  to  the  practice  which 
your  Lordships  have  sanctioned,  and  shall  moilion  the  cases 
that  have  occurred.  Lindsay  Crawford  was  indicted  to  stand 
trial  on  dre  9th  of  January  1812.  The  diet  was  continued, 
on  the  motion  of  his  own  Counsel,  to  the  Sd  of  February; 
before  which  Sd  of  February  new  criminal  lettei  s  were 
raised  against  the  pannel;  and  the  trial  proceeded  on  the 
criminal  letters,  without  anj  notice  bein^  taken  of  the  first 
indictment,  though  the  tnal  en  the  cnminal  letters  took 
place  on  the  same  day,  the  3d  of  February. 

Mr  MuaaAT^— Had  he  pleaded  ? 

Mr  DKUHM09D»^-He  had  not.  He  had  come  into 
Court,  and  the  diet  was  continued  upcm  the  motion  of  Ins 
own  Counsel.  It  is  of  no  consequence  to  the  prineiple  of 
the  objection  whether  the  pannel  fdeaded  to  the  indictment 
or  not;  but,  at  all  events,  there  are  eases  enough  where 
thisprooQeding has  taken  place  after  pannels  have  pleaded. 

The  very  next  case,  that  of  Thcmias  Somerviile,  was 
one  of  that  description.  He  was  indicted  to  stand  trial 
on  the  25th  of  January  1818.^  On  that  day  a  long  plead- 
ing took. place  upon  the  rdevanqr,  oonsec^iently  he  did 
plead  to  the  indictment.  There  could  not  have  been  a 
debate,  if  he  had  not  pleaded  not  guilty.  Informations 
on  the  relevancy  were  ordered  to  be  given  in  on  tlie  15tl^ 
of  February;  and  before  that  time,  new  criminal  letters 
were  raised,  whidi  fell  upon  the  same  day,  the  15th  of 
Februaxy.  I  took  a  note  at  the  time  of  a  conversation 
on  the  Bench  as  to  the  particular  objection  which  has 
now  been  stated,  and  which  I  bq;  leave  to  read.  I  see  two 
^^tlemen  on  the  other  side  of  the  Bar,  who  can  correct  me 
if  I  am  inaccurate,  who  I  remember  to  have  been  Counsel  in 
that  cause.  «<  Lord  Hermand  asked,  if  it  was  not  proper  jn 
snch  A  case  to  desert  former  diet  pro  loco  ei  tempore  P — Ob- 
jected,  That  former  indictment  i^Mmdoned  by  service  of 
this.    And  Court  said  Aey  woidd  adhere  lo  uie  practiccv 
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mnd  eau TprouededP  I  had  added  thia  remark  to  tide  notet . 
<<  Had  HOC  the  diet  &llefi  upon  the  same  day,  it  would  have 
dropped  out  of  the  record,  by  the  pasting  of  the  day  with* 
oat  Its  bemg  caUed*"  Now,  can  the  prosecutor  be  compdled 
to  q>pear  or  insist  in  any  libel  he  does  not  choose  to  insist 
in  ?  and  if  not,  must  not  the  diet  fall  and  be  dropt  for  want 
of  an  instance? 

Upon  tlie  ISth  of  June  1814^  John  Horn  was  brouffht  to 
the  Bat  on  a  diarge  of  forgery^  Pleadings  at  great  kngth 
took  place  on  the  reLeraacy  of  the  indictment,  the  pannel 
having  pfeaded  not  gvltjr*  Informations  were  ordmd  to 
be  gives  in  on  the  Gw  or  July,  and  similar  proceedings  todk 
place.  Before  that  day  a  new  indictment  had  been  senredf 
die  diet  whereof  foil  upon  an  earlier  day,  and  upon  that 
day  informations  were  ordered  of  new  upon  the  new  indict 
ment« 

There  was  also  the  recent  case  of  the  Thistle  Bank  of 
Ghugow  against  Bell  and  Bo(u;laa.  After  the  pannel 
Douglas  had  ndeaded  guiltjr,  inmrmations  were  oraered, 
and  a  new  inaictment  was  in  the  mean  time  served  upon 
the  pannel,  which  was  understood,  as  in  the  former  cases^ 
to  have  eztinguished  the  first. 

These  are  all  the  casA  since  1811,  in  which  it  was  po8« 
nble  for  this  obiection  to  occur;  and  the  aame  practice 
took  place  in  all  of  them  that  has  been  followed  here^ 
which  could  not  have  hiqipened  if  this  olgection  had  been 
well  founded.  The  plea  of  its  having  passed  m»b  sikniio 
cannot  be  maintained,  as  it  is  the  duty  of  the  Court  to 
see  that  every  thing  shall  go  on  accoixSng  to  the  proper 
forms  of  law,  a  duty  which  ue  Court  at  all  times  diadiarg^ 
whether  the  pannel's  Counsdi  think  it  for  their  interest  to 
state  obgectims  or  not.  A  stronger  example  of  this  cannot 
be  fftven  than  that  vefy  case  of  Douglas,  where  the  Court 
ot£red  infonnations  on  the  relevancy  c{  an  indictment  to 
which  the  pannd  had  (deaded  guilty. 

The  embarrassment  of  the  pannel  with  difiisrent  libels,  and 
the  other  evils  com|dained  o^  are  entirdy  imaginaiy.  The 
service  of  a  new  indictment,  or  at  least  the  idling  of  the 
diet,  extinguishes  the  old  one;  and  there  is  no  subsistmg 
indictment  out  the  last  one  which  is  served  on  the  panneL 
If  any  diet  were  to  be  deserted  at  all,  it  would  be  the  diet  of 
the  last,  as  no  notice  could  be  taken  of  the  first  If,  how* 
ever,  your  Lordships  should  have  anv  doidit  upon  the  sub- 
ject, uiB  prosecutor  will  pass  from  the  indictment,  or  will 
nunre  for  a  desertion,  or  foUow  any  course  tliat  the  C6)»t 
may  think  best  calodated  to  pot  an  end  to  the  first  iud&t^ 
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raent,  if  its  existence  diould' still  be  thought  possible;  He 
has  no  wish  to  maintain  any  argameni on  the  subject;  only 
it  is  his  opinion,,  that  by  the  service  of  a-  second  indictment 
he  has  abandoned  and  virtually  passed  from  and  extinguish- 
ed the  first. 

Lord  Advocate. — After  the  statement  of  the  practice 
which  has  been  given  .by  Mr  Drummond,  I  do  not  mean  to 
detain  you  by  entering  into  a  question,  which  I  understand 
to  be  shut  by  the  uniform  practice  of  your  Lordships.  But 
I  think  it  necessary  to  advert  to  one  point  in  Mr  Cran- 
stoun's  speech.  He  stated,  that,  for  some  time  past,  the 
Counsel  for  the  pannel  had  thought  it  incumbent  on  them 
to  attend,  not  only  to  this  indictment,  but  also  to  the  last,, 
in  which  informations  were  ordered  on  the  relevancy.  He 
ought  to  have  stated — and  as  I  know  his  fairness,  «I  think  it 
must  have  been  by  omission  that  he  did  not  state — ^that 
more  than  a  monUi  before  the  pannd  was  served  with  this 
indictment,  notice  was  given  to  nis  Counsel  by  myseli^  that 
it  was  not  intended  to  prosecute  the  first  indictment,  but  to 
serve  him  with  another.  I  think  it  necessary,  in  vindication 
of  the  public  prosecutor,  to  state  this  to  your  Lordships,  as 
it  shews  there  was  no  intention  to\>ppre8s  the  pannel,  or  to 
give  his  Counsel  any  needless  trouble. 

On  the*  point  itself,  I  state  to  you,  that  not  only  since 
1812  has  this  point  been  understood  to  be  shut,  but  in  all 
the  cases  before,  this  was  the  uniform  practice.  In  the  case 
of  Mendham,  diere  was  a  long  argument  whether  the  issu- 
ing of  notes  in  England  could  be  stated  in  this  Court,  on 
the  ground  of  the  crime  in  the  one  country  being  a  conti* 
nuation  of  the  crime  committed  in  the  other.  After  the 
pannel  pleaded  upon  that,  informations  were  ordered.  It 
was  then  thought  the  better  mode  of  proceeding  to  abandon 
that  indictment,  and  to  give  a  new  one,  which  was  done 
while  informations  were  m  dependence ;  and  in  that  case^ 
where  it  is  known  to  your  Lordships  that  every  attempt 
was  made  to  save  the  individual  then  at  the  Bar,  this  point 
Was  understood  to  be  shut. 

The  point  just  comes  to  this,  that,  where  the  public  pro^ 
secutor  has  raised  an  indictmept,  it  is  competent  to  him, 
antecedent  to  pleading  before  a  Jury,  to  abandon  the  indict- 
ment and  raise  a  second.  It  appears  to  me  that  the  circum- 
stance of  a  pleading  on  the  relevancy  having  taken  places 
cannot  prevent  the  public  prosecutor  from  abandoning  the 
indictment  when  he  thinks  fit,  and  brinffing  a  new  indict- 
ment.   Taking  both  th^  principle  and  mvariable  practice 
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into  view,  there  cannot  be  a  doubt  in  the  case.  In  support 
of  what  was  stated  by  Mr  Dru^nmond,  the  case  of  Colonel 
Charteris  is  in  point.  If  it  had  not  been  held,  that  the  last 
indictment  was  a  virtual  passing  finom  the  former  ones,  all 
of  them  would  have  appeared  on  the  record.  But  here  is 
only  one  upon  the  record ;  therefore  the  service  of  the  se- 
cond was  a  virtual  abandonment  of  the  first.  Upon  these 
l^rounds,  I  have  no  doubt  of  the  competency  of  the  proceed- 
ing in  this  case. 

Mr  Clerk. — If  the  objection  stated  by  Mr  Cranstoun 
has  any  solidity  in  it,  I  am  sure  no  good  answer  has  been 
given  to  it  on  the  other  side  of  the  Bar,  and  indeed  no 
answer  at  all.  The  learned  gentlemen  were  pleased  to 
talk  of  a  practice  since  1812,  of  which  they  have  shown 
vour  Lordships  no  record ;  and  one  of  them  talks  of  a  case 
brought  into  Court  a  number  of  years  ago,  in  which,  he 
says,  tt  first  indictment  was  abandoned,  and  a  second  served 
on  the  pannel,  upon  which  second  indictment  the  trial  pro- 
ceeded. As  to  the  circumstances  of  that  case,  we  have  the 
authority  of  my  learned  friend,  which  is,  no  doubt,  conside- 
rable; but  it  is  not  an  authcHri^  upon  which,  in  duty  to  my 
client,  I  am  bound  to  rely.  And  to  what  do  these  ^ases 
amount  after  all  ?  Just  to  this,  iSiat  the  pannel  allowed  him- 
self to  be  tried  upon  a  second  indictment  without  makii]^ 
any  objection  to  it.  It  is  very  easy  to  account  jbr  all  these 
cases.  It  very  fi*equently  happens,  that  it  would  not  avail 
a  pannel  to  have  his  trial  put  ofi^he  is  prepared  to  meet  i1^ 
and  his  Counsel  being  ready,  be  would  not  wish  to  put  off 
the  trial,  or  incur  any  further  delay. 

We,  who  are  Counsel  in  this  case,  consulted  together 
whether  it  was  worth  while  to  state  this  objection,  as  it 
would  merely  lead  to  delay.  During  one  pmod  -of  the 
consultation,  I  was  of  opinion,  that  it  was  not  worth 
while  to  state  the  objection,  beine  all  the  while  satisfied 
it  was  a  good  objection.  What  I  nave  said  is  sufficient  to 
account  for  all  the  cases  which  have  been  cited,  even 
supposing  they  were  stated  accurately*  In  general,  I 
ma^  observe  this,  tbat  it  often  happens  in  cases  coming 
bemre  this  Court,  that  the  gentlemen  who  attend  for 
the  pannel  iare  better  acquainted  with  civil,  than  with 
criminal  trials.  Such  an  objection  as  we  now  maintain 
would  very  possibly  not  have  occurred  to  m^.  But  it  stands 
on  the  ground  of  authori^  and  of  principle,  and  it  must  be 
considered  well  founded.  Upon  what  is  it  founded?  Firstf 
It  is  positively  laid  down  by  Mr  Hume,  who  mentions  his 
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autboritiesy  and  he  himself  k  a  greal  authority,  that  the 
proeecutor,  public  or  private^  cannot  abandon  lue  indiot* 
jnent  after  tne  relevancy  is  pleaded  to.  He  has  no  r^ht 
to  gif  e  it  up*  He  has  no  more  right  than  any  other  hti- 
gant  has  to  siveiqp  any  case  vithoiftt  the  leaiie  of  the  Court. 
1  apprehend  you  cannot  reasonably  have  any  doubt  aa  to 
this  point,  that  no  prosecutor  can  of  his  <ywn  authority 
desert  the  diet,  or  abandon  the  libel»  oe  prevent  the  Court 
from  discussing  that  libel.  The  matter  must  be  judged  of 
by  the  Court  This  is  expressly  laid  down  by  Mr  Hume, 
and  I  am  surprised  my  learned  friend  should  use  his  own 
authority  against  Mr  Hume's  authori^,  without  offering 
any  argument  upon  the  subject.  <<  It  is  also  a  case  which 
sometimes  hai4)ens,"  aaya  Mr  Hume^  (Trial  for  Crimes, 
vol.  iL  p.  280  ^^  ^t  though  still  resolved  on  bringing  the 
pannel  to  iustice,  the  prosecutor  sees  causes  however,  not  to 
insist  on  tne  trial  of  him  on  that  particular  libeL  Because, 
perhaps^  he  has  discovered  some  flaw  in  it  or  the  executions 
thereof,  or  on  account  of  new  and  material  evidence  which 
has  latdy  come  to  his  knowledge  «nd  whidi  requires  an 
addition  to  his  list  of  witnesses  or  may  occasi<m  *a  diff<h 
rence  in  the  laying  of  his  <:harg€v  In  situations  of  this  sort, 
which,  notwitbstandix^  all  due  pams  on  the  poseculor's 
part,  must  sometimes  happen,  it  is  neeessarv  to  the  advance- 
ment of  justice  that  he  have  the  power  of  deserting  hia  pre- 
sent libel,  without  prejudice  to  his  right  of  insistu^  anew 
at  the  time,  and  in  the  form  whkh  he  shall  find  advisable. 
i£,  indeed,  he  had  the  absolute  and  uncontrolled  privilege 
of  throwing  up  his  prooess  e^i  often,  and  for  what  causes 
soever  he  pleased,  this  would  be  dai^j^^ous  to  the  pannel, 
who  might  &U6»  und^  fidse  or  affected  pretmoes,  be  ha- 
rassed with  repeated  libels.  Our  custom  does  not,  there* 
fore^  trust  the  prosecutor  to  that  extent,  but  aUonra  him  only 
to  move  the  Court  to  diesert  the  ^etpro  loca et  tempore:  in 
which  request  they  mnjr  refuse  ia  gratify  him«  if  they  see 
cause  to  believe  that  he  latends  anv  tning  oppressive  or  im- 
proper, or  if  th^  are  no^  satisfied  that  i^ere  are  sood  rea- 
sons for  such  an  indu^enoew  Jt  ia  true  the  style  nas  crept 
into  practice^  of  the  prosecutor  desertiii^  the  diet,  because  it 
so  often  happens  that  his  motion  for  such  a  purpoae  is  suc- 
oessfuL  But  in  truth  this  is  a  loose  wd  inaccurate  ex- 
pression :  for  the  act  of  desertion  is  not  his  act^  but  that  of 
the  Court,  without  whose  pennissia»  and  ddiverance  the 
process  cannot  be  withdrawn  in  this  tomponury  form." 
There  is  a  great  deal  more  to  the  same  effex^t* 
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Lofd  OilxiS8>-Mr  Dmmmond  says  tlubi  k  not  a  deser* 
tion  of  tbe  diet)  bot  an  abandonment  of  the  indictment 

Mr  Clxbk.'— It  is  dear  that  the  whole  of  this  passage 
appKes  to  the  case  ncnr  brfore  the  Court.  I  shall  pat 
this  ease  to  jrour  Lordships.  Suppose  diat  a  libel  is  sem^ 
ed  OH  a  paasel  with  a  list  of  witnesses  annexedt  that  die 
panned  objeete.  to  the  rdewacff  that  die  Codrt  takes  the 
ttbel  ioita  eonsideralooa^  and  dia^  in  the  course  of  the  arffU- 
ment,  the  prosecntor  £scovers  he  could  strengthen  his 
case  by  thmring  np  thai  VbA.  Suppose  that  he  there- 
lore  brings  a  new  libel  with  a  ntw  list  of  witnesses :  May 
not  the  panne}  reasonaUy  object,  I  have  disclosed  my  wit^ 
nessea  in  pkading  to  tiie  former  libel,  and  therefore  it  is 
improper  tile  prosector  should  have  power  to  throw  up  the 
ianner  and  bring  a  new  libel  acciwing  mef»r  the  same  crime? 

What  Mr  Home  says  is,  that  the  Court  may  allow  the 
prosecutor  to  throw  op,  or  desert  his  libels  but  that  he  cannot 
dirso  without  leave  of  die  Court.  Were  the  prosecutor  to  be 
allowed  of  himself  to  desert  his  indictment  sjid  bring  a  new 
one^  he  ni^t  make  such  an  attack  on  the  mnsoner,  as  the 
-prisaner  ni]|^  find  dilSeulty  to  parry.  That  would  be  a 
nardship  on  the  priaones,  and  one  prodneed  pardy  by  the 
discusmn  on  the  first  indictment  And  if  the  first  indict- 
ment were  to  be  discussed,  and  the  panndL  to  be  tried  on  it^ 
^e  case  m^ght  be  such^  or  the  very  evidence  such,  as  to  en- 
title him  to  an  absolvitor.  That  is  an  io^Mirtant  oonsiderar 
tioii.  The  authorities  are  clear  with  me.  Tbe  prosecutor 
of  hinfielf  has  no  T^if^  to  throw  up  his  Ubel'  after  it  has 
been  pleaded  to.  **  The  act  of  desertimi  is  not  his  act,  but 
that  of  the  Court,  without  whose  permission  aswl  deUverance 
the  process  cannot  be  withdrawm  in  thb  temporary  form." 

A  private  prosecuftor  must  give  caudon  to  insist  in  his 
UbeL  ^  indeed  if  he  be  a  private  prosecntor,  the  Court 
Imve  already  caution  firouihim  to  insist  osi  that  Ubd^  and  to 
this  they  may  hold  him  and  rduse  to  give  new  letters  if 
they  see  cause.  Acoordin^v,  in  the  debate  in  the  case  of 
Archibakd,  the  prosecutor  firanldy  disowns  aU  pretensions 
to  any  such  arbitrary  power,  lus  Migesty^  Solicitor  re» 
presents,  *«  that  he  observes,  in  the  bfonniUioa  on  the  part 
of  the  pannel,  very  alarming  conseqaences  are  endeavoured 
to  be  grafted  on  the  doctrme  pled  in  behalf  of  the  prose- 
cntor m  this  case,  as  if  it  gave  to  the  public  prosecutor  a 
very  arbitrary  power  of  oppression  the  subjects  in  this  coun- 


try, by  deserting  diets  as  often  aa  nis  fimcy  suggested.     But 

.aa  all  the  akrminK  consequences  pointed  out  are  founded  ' " 
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npon  the  siippoiBitioii  of  a  doctrine  which  he  nerer  meant  to 
plead,  he  thuiks  it  now  jproper  to  have  this  matter  clearly 
understood,  as  the  pubhc  prosecutor  never  pleaded,  nor 
does  he  desire  it  to  be  believed  by  the  subjects  in  this  coun- 
try, that  he  has  any  arbitrary  power  of  deserting  diets 
without  the  authority  and  intervention  of  the'Court ;  which 
circumstance  totally  removes  all  those  apprehensions  which 
the  Counsel  for  the  pannel  has  grafted  upon  the  supposition 
that  an  arbitrarv  power  of  deserting  diets  was  claimed  in 
this  or  in  any  other  case  by  the  pubhc  prosecutor." 

Really,  my  Lord,  after  reading  that  passage,  and  the 
whole  of  the  passages  in  Mr  Hume,  I  submit  that  it  is  quite 
idle  to  maintain  mat  the  public  prosecutor  has  it  in  his. 
power  in  all  cases  to  desert  his  libel,  and  throw  up  his  pro- 
cess. He  may  do  so  before  the  pannel  has  pleaded ;  but 
the  moment  the  pannel  has  joined  issue  with  him,  ih&i  the 
pleasure  of  the  Court  must  be  taken  as  to  a  new  triaL 

The  assertion  is  manifestly  groundless,  that  the  public 
prosecutor  may  abandon  an  indictment  after  it  has  been 
pleaded  to,  and  bring  a  new  indictment.  Before  such 
pleading  he  may  execute  a  new  indictment,  which  is  under- 
stood as  an  abandonment  of  the  old.  But  it  is  contrary  to 
priJDciple  and  authority  to  suppose,  that,  after  a  pannel  has 
pleaded,  the  prosecutor  may  throw  up  his  libel,  and  have 
recourse  to  a  new  indictment  He  may  be  compelled  to 
discuss  the  libel  to  which  the  pannel  has  pleaded.  If  it  be 
thrown  out  upon  the  relevancy,  the  prosecutor  may  bring  for- 
ward a  new  indictment.  But  suppose  that  it  is  not  thrown  out 
upon  the  relevancy,  that  the  case  comes  to  trial,  and  that  the 
pannel  obtains  an  absolvitor  upon  that  trial,  the  prosecutor 
cannot  bring  a  new  trial  for  the  offence  there  charged. 
Therefore,  I  say  that  the  public  prosecutor  has  no  riffht,  with- 
out the  authority  of  die  Court,  to  abandon  thb  indictment ; 
and  although  he  has  taken  upon  himself  to  execute  a  new 
indictment,  he  cannot  abandon  the  old  indictment  without 
the  authority  of  the  Court.  If  this  prc^position  is  true,  the 
public  prosecutor  must  do'something  more^  or  you  must  do 
something  more  for  him,  before  he  is  entitled  to  proceed  on 
the  indictment  before  your  Lordships. 

As  to  the  case  of  Colonel  Charteris,  we  are  told  in  an- 
swer, that  for  some  time  past  it  has  been  the  practice  for  the 
public  prosecutor  to  abandon  a  first  indictment,  without 
taking  any  notice  of  it  to  the  Court  at  all,  but  merely  by 
executing  a  new  indictment  The  pannel  may  no  doubt  be 
tried  on  this  new  indictment,  if  he  is  more  afiraid  of  the  old 
than  the  new  one.    But  whenever  the  p0int  of  objection  is 
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slated,  ycm  must  go  back  to  the  principles  and  judgments 
of  your  Lordships  in  parallel  cases ;  and  upon  these  it  is 
clear,  that  till  the  pubUc  prosecutor  gets  the  first  indict- 
ment  out  of  his  way^  which  he  has  not  yet  done,  he  cannot 
proceed  on  the  second. 

If  he  should  move  to  desert  the  diet  simpliciter  on  the 
first  libel,  which  he  may  do,  the  question  will  be.  Whether 
he  is  entitled  to  go  onii^  plaTio  with  the  second  ?   We  have 
been  only  paving  the  way  for  this  last  question,  which  is  the 
true  subject  for  your  consideration.    Tne  question  comes  to 
be.  Whether  the  public  prosecutor,  upon  now  giving  up 
die  first  libel,  is  entitled  to  proceed  on  the  second  ?    We 
submit  that  he  is  not     For  it  appears  finom  the  case  of 
Charteris,  that  the  Court  would  not  allow  the  public  pro- 
secutor to  have  in  dependence  several  libeb  at  the  same  time. 
They  ibrced  him  to  Abandon  three  of  his  libds  altogether^ 
and  then  Colonel  Charteris  went  to  trial  on  the  fourth. 
Supposing  it  had  been  dismissed  upon  the  relevancy,  and 
that  the  oublic  prosecutor  had  been  allowed  to  depart  from 
that  libel  by  the  Court,  he  might  have  brought  a  new  in-^ 
dictmesit.     &ut  I  ask  this,  upon  which  die  whole  point  now 
depends;  Would  it  have  been  competent  for  uie  public 
prosecutor,  after  having  been  forced  by  the  Court  to  with- 
draw three  of  the  lib^  before  the  pannel  was  obliged  to 
plead  to  the  fourth  one,  to  have  on  me  same  day  executed 
these  other  three  libels,  and  forced  the  pannel  to  go  on  and 
plead  to  them  ?  This  would  have  been  considered  so  great  an 
evasion  of  the  justice  done  by  the  Court  just  before,  that  it 
would  not  have  been  endured.    No  public  prosecutor  could 
*  have  set  his  &ce  to  that.    Yet,  where  is  the  difference  be- 
tween that  }nroceedinff  and  the  proceeding  in  the  present  in- 
stance i  The  first  libel  hese  is  in  dependence,  and  a  new  one 
has  been  executed  upon  the  same  grounds,  though  not  in  the 
same  form.    The  prosecutor  executes  a  new  indictment  be- 
fore the  old  one  has  been  disposed  of.     Is  there  any  dif- 
ference between  this  case  and  the  case  of  Colonel  Charteris, 
as  it  would  have  existed,  if  the  public  prosecutor,  after  aban- 
doning three  indictments,  had  proceeded  in  the  manner 
which  I  have  just  supposed  ? 

Your  Lordships  have  been  told,  that  there  is  no  intention 
to  do  any  injustice  to  my  client,  I  do  not  say  there  is.  I 
say  they  have  gone  wron^  in  point  of  form — ^in  point  of 
power«*they  have  no  ri^t  to  proceed  as  they  are  doing. 
Thot^h  the  public  prosecutor  now^may  not  be  disposed  to  do 
injustice,  his  successor  may ;  and  we  might  as  well  set  aflo'at 
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public  prosecutor  intencb  bo  injuBtice. 

It  was  said,  that  the  Comisel  tor  the  paimel  had  nokiae 
that  a  new  ladictmeBt  was  to  be  executed,  and  that  the  fiuv 
met  indictment  was  to  be  abandoned.  I  am  one  of  the 
pamieFs  Counsd,  and  I  did  not  get  notice  of  this.  But 
what  signifies  the  notice?  It  is  binding  on  nobody — it  is 
not  biiKling  on  the  prosecutor,  or  on  the  panneK  Such  a 
thing  could  not  be  done  without  the  Cowt.  It  was  Tery 
well  in  my  Lord  Advocate  to  haye  auch  polite  iatesiticms 
toward  the  pannel ;  but  it  is  not  for  his  Lordship  to  deter- 
mine this  matter.  It  ia  the  Court,  which  are  to  do  or  not 
do  what  he  wishes,  according  to  their  opinion  of  the  merits 
ofthecaae. 

This  land  of  specialty  pleaded  bf  the  prosecutor  signifies 
nothing.  Down  to  tlie  present  hour,  my  dient  and  his 
Counsel  have  been  forced  to  the  ccsisideralion  of  both  in* 
dictments;  and  no  little  ccmsideralion  has  been  given  to 
both— and  that  ia  the  hardship  whidi  it  ia  the  object  of 
the  law  to  prevent.  Upon  the  whole,  therefor^  I  hope  ibat 
I  am  not  obliged  to  answer  this  indictment  before  the  first 
shall  be  disposed  of— and  then  I  am  entitled  to  the  benefit 
of  fidl  imiu^,  after  the  fiist  libel  shall  be  abandoned.  I 
am  not  bound  to  answei  to  this  indietnent  widiout  any 
warning.  If  the  prosecnter  had  no  right  to  execute  that 
indicteient,  it  most  be  considcrad  as  not  executed  at  alL 
Fifteen  dm^  at  all  events,  must  be  attewed  After  the  first  in. 
dictmcnt  sbidl  be  kgalfy  abandoned. 

Mr  j£msT» — There  are  only  two  points 

Loan  Advocate.— -I  olqect  to  more  than  two  Counsd  fw 
the  pannel  in  reply. 

Loan  HxBMANDu-^Aa  many  of  the  pannel's  Counsel  as 
please  may  speak. 

LoBD  Advocate.— As  many  of  them  as  wished  might 
have  spoken  before  the  Crown  was  called  nptm  to  answer^ 
but  they  caomot  now  aU  be  allowed  to  ^peak.  It  ia  also 
irrq;u1ar  for  a  junior  Counsel  to  speak  after  a  senior  Coaa- 
ad. 

Mr  jEFFEkT— What  have  you  to  do  with  that  ? 
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Lord  Hi abunh.— In  jo^^^ice  to  mytdfy  I  nrast  here  offer 
an  eizpUuifttioa*  One  of  the  oldest  cases  I  remember  is 
the  trial  of  Provost  Mont^merie  in  1759.  Half  a  dozen 
Counsel  there  spoke  seriaitm.  I  hare  myself  been  in  cases 
in  which  this  was  done,  having  spoken  in  the  middle  of 
four  or  five  Counsel ;  but  it  was  at  the  beginning  in  an- 
swesr  to  a  plea  to  the  relevancy^  and  not  in  reply. 

Lord  Justice  Clxrk.— -I  am  of  opinion  with  Lord  Her- 
mand.  Here  the  whole  eight  Counsel  for  the  pannd  might 
have  spoken  in  sucoession  immediatdy  after  Mr  Crans- 
toun ;  but  I  know  no  instance  of  two  replies  having  been 
admitted  for  a  pannd. 

My  Lords,  yon  have  heard  this  argument  maintained  veiy 
ably,,  and  you  will  now  say  what  are  your  opinions  on  the 
subject 

Lord  Hermand. — In  every  case  I  should  be  desirous  of 

gating  any  ih£wmation  to  enwle  me  to  sustain  objections  in 
vour  of  a  prisoner.  But  my  opinion  is,  that  the  objection 
in  the  present  case  must  be  repdled,  because  the  prisoner 
has  no  interest  to  plead  the  objection. 

At  the  same  time,  I  am  disposed  to  do  all  justice  to  the 
argument  of  Mr  Cranstoun.  He  slated,  that  the  paniiel 
had  |deaded  not  guilty  to  the  foormer  indictmenl>-that  In- 
formations had  been  ordered  upon  objections  which  were 
staled  to  the  relevancy — that  a  nrw  indictment  had  been 
served  while  the  fonder  indictaaent  had  not  been  deserted 
— and  that  the  former  indictment  cannot  be  deserted  with- 
out the  authority  of  the  Court.  He  stated,  that  jBfteen  days 
farther  ciinducuB  m]u;ht  be  af  material  advanta^^  to  the  pan- 
nel ;  and  he  figured  strong  caacs  of  hardship  ^ich  the 
Court  would  have  to  dieck ;  for  instance,  there  might  be  a. 
series  of  indictments,  upoa  some  one  of  which  the  King's 
Advocate  mkht  take  it  into  Hs  head  to  transfer  sisddenly 
the  trial  to  Invemess  or  Aberdeen.  I  hope  no  such  thing 
will  evest  happen;  but  should  it  happen,  the  Court  has 
power  to  redbress  the  grievance. 

In  considering  the  objection  whi^  has  been  brought  for- 
ward, I  wish  to  know  mat  interest  the  pannd  has  to  plead 
it.  I  could  figtffe  a  case  where  the  pannel  might  have  a 
strong  interest  topkad  such  an  objection;  and  then  I  mi^t 
think  diffenaitly  from  what  I  da  on  the  present  occasion. 

The  case  would  have  been  altMether  diierent^  if  a  £St^ 
^^ent  crime  had  been  dbarced  ia  the  second  indictment  frcaa 
^hat  was  charged  in  the  first,  or  if  the  crime  had  been  dif- 
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ferently  stated,  or  if  something  had  been  added  by  the 
public  prosecutor.  But  here  the  indictments  are  the  same. 
Scmiethinff  is  left  out  in  the  second,  which  appeared  to  me 
objectionwle  in  the  first — ^the  narrative,  that  the  pannel 
having  **  at  Glas^w,"  &c.  "  wickedly,  maliciously,  and 
traitorously  conspired  and  agreed  witli  other  evil  disposed 
persons,  to  break  and  disturb  the  public  peace,  to  change, 
subvert,  and  overthrow  the  Government,  and  to  excite, 
move,  and  raise  insurrection  and  rebellion,  and  especially  to 
hold  and  attend  secret  meetings,  for  the  purpose  of  obtain- 
ing annual  Parliaments  and  universal  suffrage  by  unlawful 
means,  did,"  &c.  But,  are  the  pannel's  Counsel  much  the 
worse  in  their  cogitations  on  the  second  trial,  from  this  pas- 
sage being  struck  out  of  the  indictment?  There  is  no 
increase  in  the  second  indictment;  and,  with  the  diminu- 
tion which  I  have  now  mentioned,  the  two  indictments  are 
in  the  same  terms.  The  pannel,  therefore,  has  no  interest  to 
plead  the  objection  upon  which  he  appears  to  rely. 

It  is  true  that  the  prosecutor,  in  law,  or  in  point  of  form, 
cannot,  of  himself,  desert  the  diet.  But  did  the  Judges  ever 
take  it  into  their  minds  to  ask  the  prosecutor,  upon  any  oc- 
casion, why  he  desires  the  diet  to  be  deserted  r  We  pre- 
aume  he  has  good  reasons  for  doing  so,  and  we  never  ask 
him  to  state  those  reasons.  The  power  of  passing  from 
or  deserting  an  indictment,  is  substantially  in  the  power  of 
his  Majesty's  Advocate  or  of  his  Deputies. 

I  think  the  Counsel  for  the  pannel  would  have  done  bet- 
ter to  have  withheld  their  objection.  Has  this  panne! 
pleaded  to  the  present  indictment?  I  believe  not;  for  his 
Counsel  prevented  him.  The  first  indictment  had  not  gone 
to  a  jury,  and  never  will.  Before  an  indictment  go  to  a 
jury,  it  has  been  by  practice  in  the  power  of  the  prosecutor 
at  any  time  to  pass  from  it  by  brindng  a  second  indict- 
ment; and  it  were  unwise  to  put  a  rash  hand  to  any  varia- 
tion in  the  procedure  in  criminal  trials.  Mimy  instances 
might  be  cited  of  a  first  indictment  having  been  virtually 
passed  from  by  a  second  serving,  and  many  cases  to  that 
effect  were  cited  by  one  of  the  learned  gentlemen,  without 
going  farther  back  than  1812.  These  cases  are  familiar  to 
us  aU.  I  was  present  at  several  of  the  trials.  The  Lord 
Advocate  went  farther  back,  and  he  stated  the  case  of 
Mendham.  I  take  the  true  view  of  the  law  to  be  this — 
that  the  serving  of  a  new  indictment  is  a  substantial  dere- 
liction of  a  former  indictment  An  ^)plication  to  the  Court 
on  the  subject  is  a  mere  piece  of  form.    No  good  can  arise 
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from  sustaining  the  objection  in  this  case ;  and  I  do  not  think 
that  in  law  and  practice  it  can  be  sustained. 

Lord  Gillies. — I  ani  not  sure  thtft  I  can  afrive  at  the 
same  conclusion  with  my  brother  who  has  now  spoken. 

I  think  it  fair  to  state  in  the  outset,  that  actual  hardship 
is  a  plea  which  cannot  be  stated  in  the  present  instance.  I 
do  not  think  that  the  pannel  ean  eomplain  of  harrdship ;  and 
no  such  plea,  I  believe,  is  seriously  insisted  on,  as  that  of 
actual  hardship.  The  argument  of  the  prisoner's  Counsel 
is  an  objectipn  in  point  of  fonn^  founded  upon  principle^ 
and  all  forms  are  of  importance  which  regulate  criminal 
procedure. 

The  case  of  Charteris  was  the  first  referred  to;  and  what 
do  I  gather  from  that  case  ?    There  were  there  four  indict- 
ments;  and  the  prisoner  was  brought  to  the  Bar  under  the 
charge  contained  in  all  these  four  indictments,  having  plead- 
ed at  that  time  to  none  of  them.     His  Counsel  excepted  to 
this,  and  I  think  with  reason ;  and,  in  consequence  of  what 
passed,  the  prosecutor  was  obliged  to  abandon  three  of  the 
indictments,  and  the  trial  proceeded  upon  the  fourth.    I 
understood  Mr  Clerk  to  say,  that  the  trial  did  not  proceed 
instanter  f  in  which  I  think  he  is  mistaken.     I  think  that 
all  that  was  done  in  that  case  was  to  find  the  prosecutor 
could  not  proceed  on  any  one  indictment  without  expressly 
abandonii^  the  rest;  and  I  understand  the  trial  proceeded 
immediate^.    Hiis  judgment,  whether  right  or  wrong  in  the 
case  of  Charteris,  and  though  much  founded  on,  seems  to 
have  been  departed  from  m  the  subsequent  practice  of 
the  Court    It  seems  to  have  become  an  established  prac- 
tice, reconcileable  with  principle,  that  a  public  prosecu- 
tor may  raise  indictments  against  a  prisoner  in  succession 
for  any  period,  and  may  bring  him,  when  he  chooses,  to 
trial,  and  that  the  prisoner  has  now  ho  ground  for  objec- 
tion as  in  the  case  ox  Charteris.     I  hold  so,  for  this  reason, 
that  it  is  now  an  established  principle,  that  in  criminal  pro- 
secutions, a  public  prosecutor,  by  raising  a  fresh  indictment 
against  a  prisoner,  eo  ipso  passes  from  all  former  indict- 
ments.    Suppose,  therefore,  that  the  unfortunate  man  at  the 
Bar  had  not  pleaded  to  the  old  indictment,  I  should  have 
considered  the  new  indictm^it  a  virtual  abandonment  of  the 
former  one.    I  conceive  that  the  practice  which  has  follow- 
ed the  case  of  Charteris,  is  reconcileable  to  principle,  and 
for  this  reason,  that  till  a  prisoner  pleads  to  an  indictment 
the  public  prosecutor  has  the  disposal  of  the  indictments, 
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don  it  virtually,  or  expressly,  vithout  the  consent  of  the 
G)urt. 

That  is  what  the  practice  goes  to.  But  what  is  thecase 
here?  The  difference  between  this  and  Colonel  Charteria' 
case  is,  that  here  the  prisoner  did  plead  to  the  indictment. 
And  what  was  the  consequence  of  his  doing  so?— -that  the 
indictment  was  no  longer  within  the  power  of  the  public 
prosecutor— he  no  longer  could  desert  the  diet— that  is  all 
within  the  exdusive  power  of  the  Court  If  I  am  asked 
whether,  when  litiscontestation  has  taken  place,  and  thie 
|>leading  of  the  {uisoner  to  the  indictment  may  &irly  be  con- 
sidered as  an  act  of  litiscontestation,  the  pubhc  prosecutor  is 
entitled,  of  his  own  authority,  to  desert  the  diet  or  aban- 
don the  charge  ?  I  answer  in  the  negative.  He  cannot  do 
it  without  the  interposition  of  the  authority  of  this  Court. 

That  question  is  decisive  to  a  certain  degree  on  the  pre- 
sent point.  If  he  cannot  abandon  it  ei^ressly,  he  cannot 
do  it  virtually — ^he  cannot  do  it  by  imp1ication«--4ie  cannot 
do  it  without  the  authority  of  the  Court.  It  is  laid  down 
by  Mr  Hume^  and  I  conceive  it  to  be  a  most  important 
principle  in  our  proceedings,  that  after  a  pannel  has  pleaded 
to  an  indictment,  the  authority  of  the  Court  must  be  had 
for  the  abandonment  of  that  indictment.  I  do  not  talk  of 
this  as  a  case  of  hardship;  but  I  conceive  hardships  m^t 
arise  fiom  the  exercise  of  such  a  right,  by  a  public  prose* 
ctttor,  as  his  Majesty's  Advocate  now  contends  for. 

The  public  prosecutor  has  many  privileges.  Many  are 
justly,  and  reasonably,  and  wisely,  and  for  die  most  pKq;ier 
purposes,  given  to  hiai,  which  are  not  allowed  to  a  private 
prosecutor.  But  litiseontestatiaD  goes  through  all  cases. 
After  it,  neither  party,  can  go  out  of  Court  without  the 
authority  of  the  Court.  Hume  illustrates  the  rights,  die 
situation,  and  predicament  of  the  public  prosecutor,  by  re- 
ferring to  the  situation  of  the  private  prosecutor  in  similar 
cases.  I  can  easily  conceive  cases  to  exist,  thoudi  I  have 
no  apprdensions  of  their  ^tisting,  in  which  it  migbt  be  the 
duty  of  your  Lordshqps,  in  point  of  justice  and  law,  and  on 
important  considerations  of  every  description,  to  say  that 
you  would  not  allow  the  public  prosecutor  to  abandon  an 
mdictment  and  take  up  a  new  one. 

I  apply  this  principle  to  the  pr^ent  case.  The  pannel 
has  [Aeaded  not  guilty  to  the  fint  indictment,  and  a  new 
one  has  been  raised.  I  do  not  say  the  new  (me  is  null — I 
am  not  prepared  to  go  that  length.  But  dus  much  I  say, 
that  this  does  not  extincpiish  the  old  one — ^that  it  is  not  a 
virtual  discharge  of  it,  because  the  public  prosecutor  can- 
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not  expresdj  discharfle  or  desert  the  first  of  himself.  I  eon« 
ceive  that  the  first  still  sabsists — it  has  not  been  discharged  by 
any  authority  con^tent  to  discharge  it.  It  still  sidbsists ; 
aad  here  the  prisoner  has  a  fresh  indictment  served  agunst 
him.  What  is  to  be  done  with  the  present  indictment  ?  It 
is  not  nnU — ^bilt  what  the  prisoner  says  is,  I  must  hare  fidl 
inducut  granted  me ;  aif  d  the  whole  question  iS|  whether  the 
ihll  inducia  aha^  be  granted  him,  Yes  or  No? 

I  think  that,  in  point  of  form,  you  are  bound  to  dispose 
of  the  first  indictment,  and  then  the  question  is,  whether 
you  will  allow  the  pannel  tiie  fifteen  days,  Yes  or  No? 

It  was  said  that  the  prisoner  has  no  interest  to  plead  the 
dbjectioD.  I  cannot  ^  into  that.  This  is  a  question  of 
life  and  death,  and  he  is  the  best  iudge  of  his  own  interest. 
I  am  not  entitled  to  tell  him  that  he  has  no  interest  not  to 
be  tried  to-day.  For  any  thing  I  know,  he  has  a  great  in- 
terest— a  material  interest,  by  which  his  life  may  be  pre- 
served or  prolonged.  To  have  his  life  prolonged  even  for 
fifteen  or  sixteen  days,  is  perhaps  a  serious  objeot  to  him^ 
as  affording  him  possibly  a  better  chance  to  save  it  frata 
the  present  danger. 

If  the  practice  founded  on  by  the  Crown  Cbunsel  were . 
of  long  standing,  inveterate,  and  reconcileable  to  principle, 
I  should  hold  it  suffident  to  authorize  the  jgaxseeding  whidb 
is  objected  to  in  this  case.  But  as  to  the  practice  cited 
here,  where  an  indictment  has  been  pleaded  to  by  the  pri- 
soner, I  have  seen  no  cases  stated  prior  to  1816.  The  case 
of  Somerville  in  181S,  aad  that  of  Horn  in  1814,  were  men- 
tioned. The  case  of  Moidham  I  have  no  distinct  recollec- 
tion of.  I  take  it  for  granted  it  was  correctiy  stated.  These 
three  cases  are  all  we  have  been  told  o^  which  truly  apply 
to  the  present  case,  I  cannot  pay  such  regard  to  tiiese 
cases,  as  to  be  of  opinion  that  tiiey  entide  me  to  overrule 
the  objection ;  First,  Because  they  are  too  recent  in  datc^ 
and  too  few  in  number,  for  regulating  our  decision :  Se- 
cmdiyy  I  think  they  ought  not  to  be  attended  to,  for  this 
reason,  because  I  do  not  see  that  the  objection  was  stated; 
and  we  all  know  how  i^t  the  best  men  are  to  fidl  into  errors 
and  slight  irr^ukrities  when  not  put  on  their  guard  by 
the  Bar.  We  were  tdid,  that  it  ia  the  duty  of  the  Court 
to  watch  over  the  proceedings,  and  see  tiiat  Aey  are  regular 
and  consonant  to  established  finrms,  wfaetiier  any  thuig  be 
stated  from  the  Bar  or  ndt  In  that  observation  i  agree; 
and  I  am  sure  that  I  q>eak  the  sentiments  of  the  Court 
when  I  say,,  that  we  are  sensible  of  the  anxious  and  aWe 
care  displayed  by  your  Lordship  on  all  oocaskms  of  that 
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kind.  Bat  it  is  impossible  for  any  man  to  attend  to  every 
thing.  I  8ay»  therefore,  I  pay  much  the  less  regard  to  these 
cases,  because  they  were  not  argued  by  the  Bar.  They  are 
cases  in  which  the  objection  was  not  mrged.  If  the  object 
tion  had  been  stated,  the  Court  would  have  given  greater 
consideration  to  the  point.  I  have  a  third  reason,  viz.  that 
I  cannot  reconcile  these  decisions  to  strict  principle.  I 
think,  that  after  a  pannel  has  pleaded  to  an  indictment,  the 
public  prosecutor  cannot  pass  from  that  indictment  without 
the  audiority  of  the  Court;  and  that  he  cannot  virtually 
abandon  a  first  indictment  after  such  pleading,  merely  by 
serving  a  second  indictment  upon  the  prisoner. 

I  therefore  think  this  objection  is  well  founded^  to  the 
effect  that  it  is  our  duty  to  insist  that  the  Lord  Advocate 
shall  proceed  on  the  former  indictment,  or  shall  now  move 
the  Court  to  desert  it  Whether  dny  consequences  may 
foUow  from  delay,  I  am  not  aware.  The  pannel  asks  fifteen 
days  longer;  and,  if  he  is  right  in  point  of  form,  I  cannot 
renise  his  demand^  on  the  ground  that  he  has  no  interest  in 
what  he  asks. 

Lord  Pitmilly. — ^This  is  a  point  attended  with  some 
diflScultv ;  and  it  would  be  singular  indeed,  i^  after  attend- 
ing to  uie'' learned  pleadings  at  the  Bar,  and  what  we  have 
heard  fi*om  the  Bench,  I  could  say  I  felt  it  unattended  with 
difficulty*  My  impression  however  is,  that  the  objection  is 
not  weU  founded.  In  questions  of  this  description,  the 
practice  is  the  safest  guide  to  go  by.  It  here  appears 
strong.  I  do  not  speak  particularly  of  the  case  of  Mend-^ 
ham ;  but  the  cases  of  Somerville  and  Horn  are  distinctly 
in  pointF-»are  identical  to  the  point  before  us. 

It  is  true  these  are  late  cases,  and  that  no  others  have 
been  mentioned.  But  let  it  be  remembered^  that  this  ob- 
jection comes  upon  us  unprepared.  Neither  your  Lord- 
ships nor  Counsel  have  had  time  to  look  to  precedents ;  and 
I  think  it  would  be  right  to  have  a  search  made  into  former 
cases,  to  see  whether  these  are  the  only  cases  which  are  the 
same  with  the  present. 

It  i»  certainly  true  that  these  cases  were  not  argued  be- 
fore your  Lordships ;  but  the  Court  is  bound  to  attend,  and 
always  does  attend  to  the  relevancy  of  proceedings  of  this 
kind,  and  particularly  when  it  is  nnportant  to  the  defence 
of  a  pannel  at  the  Bar.  The  Court  will  in  all  such  cases 
attend  to  the  r^ralarity  of  procedure ;  and  in  the  case  of 
Somerville  this  point  was  stated  to  the  Court-^it  was  not 
argued)  but  it  was  not  overlooked. 
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I  do  not  see  that  kny  Iiardship  conU  arise  from  boldiiig 
that  the  serving  of  a  new  indictment  is  a  virtual  abandon-' 
ment  of  the  old.*  It  was  upon  that  principle  that  the  case 
of  Somerville  was  decided  ;  and  if  I  did  not  understand  that 
to  be  the  principle  in  the  case  of  Somerville,  I  should  be  of 
a  different  opinion  as  to  the  present  case.  I  see  no  hard- 
shki  to  the  pannel,  nor  any  want  of  principle  in  the  rule. 
It  IS  upon  these  grounds,  though  with  difficulty  and  hesita- 
tion, that  I  thimL  the  objection  cannot  be  sustained.  At 
the  same  time,  it  may  appear  to  be  of  importance,  and  I 
hafve  no  objection  to  have  die  point  more  fully  considered^ 
and  a  search  made  for  precedents,  because  I  am  satisfied 
that  when  the  matter  is  investigated,  it  will  be  found  that 
the  Court  has  proceeded  upon  these  grounds  in  other  cases,^ 

Loan  Reston. — The  first  inquiry  is.  Whether  this  ques- 
tion has  been  settled  or  not  by  prior  practice  ?  If  it  is  not 
so  settled,  I  agree  in  the  opinion  which  Lord  Gillies  ex-* 
pressed. 

If  I  understand  the  quotations  that  were  read  from  Mr 
Hume,  it  is  not  in  the  power  of  the  public  prosecutor,  with-^ 
out  the  authority  of  the  Court,  to  pass  from  an  indictment 
to  jvhich  a  pannel  has  pleaded ;  ana  the  pannel  may  insist 
that  the  case  should  now  go  on  upon  the  first  indictments 
The  pannel  should  not  be  exposed  to  the  hardship  of  not 
knowing  upon  which  indictment  his  trial  is  to  proceed.  It 
18  in  the  power  of  the  Court  to  pass  from  the  first  indict- 
ment or  not,  vpon  the  motion  of  the  Lord  Advocate ;  and 
the  pannel  should  not  be  uncertain^  upon  coming  into 
Court,  upon  which  of  the  two  indictments  he  is  to  be  tried. 
It  would  be  a  hardship  to  put  him  in  that  sitnatiour 

It  was  said  tliat  the  indictments  are  the  same,  or  the  one 
only  a  part  of  the  other.  That  certainly  does  appear  to  be 
the  case;  but  when  they  come  to  be  nunutelv  sifted,  there 
may  be  other  circumstances  discovered^  of  which  the  pan- 
nel may  avail  himself. 

I  think  he  ought  to  have  fifteen  days  inducics  on  the 
second  indictment,  afler  the  authority  of  the  Court  is  given 
to  the  abandonment  of  tlie  first  indictment 

As  to  the  practice  which  has  been  cited,  Lord  Gillies 
stated  very  sood  reasons  why  we  should  not  be  bound  by 
it.  It  is  only  of  four  years  standing,  and  the  objection  was 
not  stated  in  any  of  the  cases  which  were  cited.  The  prac- 
tice cannot  therefore  be  binding  on  the  Court.  I  am  for 
sustaining  the  objection,  or  allowing  a  search  for  prece- 
dents.   The  practice  is  perhaps  of  longer  standing.  ^ 
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Lord  Jusncas  ClAek*— I  oerCainly  have  no  difficnfty  ur 
stating  to  your  LorddUps,  tliat»  notwithstanding  the  ^erjr 
able  manner  in  which  this  aigument  has  been  ursed  on  the 
part  of  the  prisoner,  and  notwithstanding  my  defenenoe  for 
the  opinions  of  my  brothers  on  m v  left  hand,  I  am  not  pre-- 
pared  to  concur  in  the  obicMCtion  which  has  been  brought  Sm:- 
ward  in  this  case;  and  if  driven  to  the  necessity  of  giving  a 
decided  opinion  at  present,  I  must  differ  from  these  learned 
Lords,  and  find  that  the  objection  ought  not  to  be  sustain- 
ed. Notwithstanding  the  weight  of  these  opinions,  yoa 
have  the  practice  established  in  point  of  fiict — for,  frcnn  the 
d^berate  averment  of  the  Counsel  for  the  Crown,  you  most 
assume  that  there  is  a  series  of  cases  in  which  yon  luive  acted 
on  a  principle  directly  Gf^xisite  to  that  which  is  now  ccm-^ 
tend^  for  by  the  Counsel  for  tlie  prisoner.  I  apprehend 
that  it  is  abo  a  weighty  consideration  in  this  question,  that 
in  one  of  the  cases  which  has  been  cited,  as  to  the  proca*- 
dnre  in  casea  like  the  present,  the  prisoner  was  visited  by 
most  exemplary  punishment.  I  allude  particularly  to  the 
case  ol  Lmdsay  Crauford,  who  was  sentenced  to  trans* 
portaticm  for  foorteen  years.  SomenriUe  too  was  unfortu- 
nate indeed,  if  there  was  a  valkiobject]Ott¥ddeh  might  have 
been  stated  against  his  trial,  as  the  sentenee  upon  him  was 
imprisonment,  accompanied  with  an  exhibition  on  the  pil*- 
my.  These  are  precedents  which  have  not  been  hitherto 
doubted  by  the  Court ;  and  yet  oar  attention  is  now  called 
to  this  question,  and  we  are  oesired  to  sustain  the  objection 
ef  the  pannel's  Counsel.  I  do  hold  it  to  be  my  sacred  duty, 
sitting  here  as  a  Judge  in  a  question  as  to  a  form  of  proce* 
dure,  before  I  pat  my  rash  rand  to  alter  what  has  been  Uie 
practice,  to  be  oonvinoed  by  argument,  reason,  and  autho- 
rity, beyond  doubt,  that  that  practice^  so  uniformly  adopted 
and.  followed  by  such  consequences,,  is  contrary  to  law.  If 
I  did  not  so  act,  i  dK>ttld  consider  myself  as  in  fiict  acces- 
sory to  a  iundamaotal  subversion  of  our  criminal  procedure.^ 

But  altliough  my  opinion  is  different  from  that  of  my 
learned  brothers,  I  am  disposed  to  ^  into  the  proposition 
made  by  Lord  Fitmilly,  of  inquiring  into  the  &ct.  Whether 
or  not  these  recent  cases  are  bottomed  upon  an  older  prae- 
tioe ;  which,  if  established,  would  go  greatly  to  do  away,  or 
would  mu(4  dionuiish  the  impresaon  €^  the  c^posite  opi- 
nions which  have  been  delivered. 

I  do  think  it  no  more  than  justice  to  the  Lord  Advocate 
tosayof  the  statement  of  his  Lordship,  that  he  had  no  other 
ynem  than  to  faring  before  the  Court  the  practice  poor  to 
that  stated  by  Mr  DmmaaoofL    The  case  of  Mendhnm 
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occurred  in  1904^  not  so  recent  as  the  jmctice  allaikd  (o 
ia  1 81S.  Mr  Burnet,  where  speakinjg  of  forgery,  page  190^ 
lays,  <<  The  qaeatioo  amia  oocutred  in  the  trial  of  the  same 
person  (Mendham)  in  October  1804)  for  utterinf^  tod  Vend^ 
mg  forged  notes-  The  Court  ordered  informations  on  the 
pomt,  but  the  proiecirtor  afterwards  passed  Jram  the  chargje, 
and  brought  Mendham  to  trial  on  a  different  indictment  in 
December  following,  for  forging  and  uttering  Bank  of  Eng^ 
land  notes,  with  an  intent  to  defraud  the  Bamc  of  England/' 
Your  Lordships  see,  that  Mr  Burnet,  who  was  &miliar  with 
the  forms  of  the  Court,  and  was  industrious  to  make  him*-' 
adf  acquainted  with  ereiy  thing  relating  to  the  criminal 
law  and  procedure^  states,  in  the  very  language  which  is  ob« 
jected  to  in  this  ease^  that  the  prosecutor  afterwards  passed 
from  the  charge.  This  is  just  another  case  to  be  added  to 
that  other  train  of  precedents  which  have  been  cited^ 

This  then  being  Uie  case ;  there  bemg  eridenoe  before 
yofu  of  a  practice  since  1804,  and  in  one  of  the  cases,  the 
attention  of  the  Court  having  been  particularly  directed  to 
the  point  in  question,  a  circumstance  which  I  now  posi-' 
tirely  remember,  the  question  is,  Whether  the  pannel 
is  now  entitled  to  state  to  your  Ixnrdships,  that  there  i» 
such  a  formidable  objection  to  this  practice,  in  point  of 
principle,  that  you  ought  to  lay  it  aside,  and  establish  m 
new  practice  in  this  Court  Hiat  is  the  extent  of  the  argu- 
ment pressed  upon  you.  Cases  formerly  were  not  so  fmly' 
reported  as  they  now  are ;  but  ymi  are  bound  to  hold^  thai 
in  those  in  which  the  practice  now  objected  to  was  follow- 
ei,  it  had  the  consideration  of  the  Court.  If  the  practice 
had  appeared  to  the  Judges  to  be  objectionable,  they  would 
have  interfered,  though  no  objections  were  stated  by  the 
pannel's  Counsel. 

I  cannot  agree  with  my  learned  brothen  as  to  the  possi* 
bility  of  hardship  arising  to  a  party  from  the  practice  which 
has  been  followed  in  this  case.  I  do  not  think  that  the 
public  prosecutor^  in  virtually  passing  from  a  first  indict- 
ment by  serving  a  second,  leaves  the  pannel  in  dubio  upon 
which  indictment  he  is  to  be  tried.  If  it  could  be  made 
oat  to  my  satisfaction  that  such  was  the  case,  I  should  in- 
deed see  scnnething  like  hardship.  But  the  moment  it  is 
held  to  be  clear  law,  that  even  after  the  debate  on  the  rele- 
vancy of  an  indictment,  and  after  Informations  ordered  on 
the  subject  of  the  objections  stated,  the  public  prosecutor, 
by  senring  a  second  indictment,  passes  from  the  first,  there 
is  no  injury  can  possibly  arise  to  a  pannel)  he  cannot  be 
ignoiaint  upon  which  of  the  indietmentft  be  is  to  be  tried. 
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The  Counsel  mutt  know  the  law;  and  when  consulted  by 
hiiD)  they  can  inform  him,  that  tliouffh  five  indictaents 
have  been  served  against  him,  it  is  oiuy  the  last  to^whick 
he  has  occasion  to  direct  his  attention.  It  is  the  duty*  of 
Counsel  for  an  accused,  in  reference  to  what  I  hold  to  be 
the  clear  rule  of  practice,  to  ffive  the  pannel  this  informal 
tion,  and  then  no*  pannel  can  oe  held  in  doubt  as  to  the 
indictment  upon  which  his  trial  is  to  proceed.  It  is  upon  a 
settled  conviction  that  no  prejudice  can  arise  to  a  pannel  in 
such  a  situation  that  I  think  the  objection  is  not  well- 
founded. 

Indictments,  where  there  has  been  no  pleading,  are 
every  day  passed  fix»m,  with  or  without  any  reason  appear- 
ing on  the  bee  of  the  indictment.  I  say,  the  same  principle 
applies  to  a  case  like  the  present.  The  cases  are  the  same 
as  to  the  safety  of  the  prisoner.  There  cannot  a  shadow  of 
doubt  remain  in  his  mind  as  to  the  indictment  iqpon  which 
his  trial  is  to  proceed;  the  rule  of  practice  is  a  sufficient 
guide  for  him* 

Upon  these  grounds,  I  say,  I  should  be  for  rq>elliiiff  the 
objection;  but  I  concur  in  the  proposition  whi<^  has heen 
made  to  your  Lordships,  that  in  a  point  of  practice,  which 
is  of  infinite  consequence  to  the  accused — ^the  law  of  the 
country — and  the  guidance  of  futurity — and  where  it  is  stat'* 
ed  that  a  recent  practice  onl^p*  had  crept  in  which  was  un- 
known in  former  cases,  an  inquiry  should  be  made  to  as- 
certain clearly  how  the  matter  stands. 

A  small  indulgence  in  point  of  time  may  be  granted. 
The  parties  may  oe  allowed  to  give  in  short  Minutes  of  the 
state  of  the  practice,  to  be  delivered  on  or  before  Satur- 
day next;  and  the  case  may  be  resumed  this  day  se'en- 
iiight. 

Lord  Advocate. — There  is  another  trial,  that  of  Dou- 
glas, fixed  for  Monday.  I  never  have  felt  any  desire  to 
press  a  prisoner  in  point  of  time,  if  any  object  whatever  was 
stated  to  me  for  his  wishing  delay.  If  the  pannePs  Counsel 
wish  for  time,  I  can  have  no  objection  to  grant  it  them.-  On 
the  present  occasion,  I  only  think  it  necessary  that  I  should 
be  permitted  to  state  upon  your  Lordships'  record,  what  I 
now  state  xnva  vocCf  that  I  did  understand  that  by  the  ser- 
vice of  the  second  indictment  there  was- a  virtual  abandon- 
ment of  the  first. 

I  have  no  objection  to  this  point  beiuff  settled,  even  pre- 
vious to  Monday.  The  Minutes  diould  be  ordered  to  be 
given  in  immediately,  that  there  may  be  no  delay  in  brings 
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mg  on  the  trial  afterwards,  as  we  may  be  told,  perliaps,  that 
no  inducuE  had  been  running  upon  a  second  indictmept.  'I 
do  not  wish  to  press  the  business ;  but  a  short  day  should 
be  assigned  for  the  inquiry  proposed,  which  may  be  com- 
pleted without  delay. 

Mr  Clbrk. — It  is  impossible  to  search  a  record  which 
"has  no  index,  in  two  days. 

Lord  Gillies. — There  may  be  a  debate. upon  the  rele- 
vancy; and,  by  possibility,  what  the  Lord  Advocate  sieiys 
may  take  place. 

Lord  Advocate. — ^I  passed  from  the  first  indictment 
by  executing  the  second,  and  the  inducict  on  the  second 
besan  to  run  from  that  time.  I  owe  too  much  to  the  law 
ana  the  decisions  of  your  Lordships,  not  to  oppose  the  ob- 
jection which  has  been  brought  forward  to-day. 

Lord  Justice' Clerk. — There  is  to  be  no  argument  in 
the  Minutes.     They  are  to  be  seen  and  interchanged. 

Lord  Advocate.— With  regard  to  the  terms  of  your 
interlocutor,  a  diet  cannot  be.  continued  as  to  an  indictment 
which  has  been  passed  from.  I  passed  from  the  first  in- 
dictment, and  a  majority  of  the  Court  agree  that  the  first 
does  not  now  subsist 

'Lord  Gillies. — The  authority  of  the  Court  must  be 
obtained  to  the  passing  from  that  indictment. 

Lord  Justice  Clerk. — We  keep  every  thing  entire. 

Lord  Advocate. — The  question  for  your  consideration 
has  not  arisen  under  the  first,  but  under  the  second  indicts 
ment.  Your  Lordships  called  the  second  indictment;  you 
called  the  pannel  to  plead  to  it^  and  in  bar  of  hb  doing, so, 
a  motion  was  made  that  the  trial  should  not  take  place  up- 
on that  indictment ;  and  the  question  is,  whether  the  trial 
can  proceed  on  it  or  not?  Therefore  you  cannot  proceed 
on  any  other,  or  continue  any  other  than  the  second  indict- 
ment. A  majority  of  your  Lordships  are  of  opinion  that 
the  first  indictment  was  virtually  passed  from,  and  I  called 
the  di^t  of  no  other  indictment  than  the  second. 


an 

The  fbU(mii]|ff  Bfmutes  of  die  debate  were  Aen  eaiterai 
upon  the  reoora* 

CKAKSTOUiry  tot  tbe  pumd,  BbjecUd^ — That  it  mm  in-^ 
competent  to  serve  one  libel  a^inst  a  paud,  while  aneAher« 
upon  which  he  had  alreadyioined  issue  by  pleading,  was 
etiU  cvrrait  aminsl  bin :  That  the  firat  fiblel,  hadng  been 
pleaded  to  in  face  of  the  Court,  was  no  l<wffer  nApoitstmie 
of  the  Public  Prosecutoi-,  and  could  not  oe  deserted,  or 
odierwiae  diqpoaed  o^  bnt  hf  judgment  of  the  Court: 
That  thia  libtt,  being  still  in  force  against  the  paimel,  wat 
the  only  one  against  which  he  could  now  be  called  to  de^ 
fend  himself;  and  tl^at  it  was  not  till  after  it  had  been  dis- 
posed of  by  sentence  of  their  Lordships,  that  there  was 
room  fcr  the  aenrioe  ef  a  second,  against  wbicb  Ae  pamwl 
was  entitled  to  have  the  liill  indMci^  of  fifteen  days,  to  pi^ 
pare  far  hta  defence^ 

Home  Drummond,  fcr  hia  Mmst^'s  Advocati^  awmer^ 
edf — That  the  proceeding  upon  tnis  occasion  is  sanctioned 
by  tbe  established  pm/ctke  of  tbe  Cnoit ;  and  that  ibe  very 
same  ooiurae  baa  been  iBvariably  followed  in  ewevy  case 
where  the  same  circumstances  have  occurred.  So,  for  ex- 
aa^k,  in  die  case  of'  lindsagr  CinMifiMN]^  indicted  to  aiaiid 
trial  oa  the  9th  Jamnarfr  181d,  wlken  the  diet  faein^  oo». 
tinned  till  9d  Febnsavy,  new  crininal  leMeaa  were  m  the 
meantime  raised^  the  iMel  wheseof  foU  on  the  same  day^ 
and  the  trial  proceeded.*  Thomas  SosMaenrille  waa  ladictK 
ed  to  stand  trial  on  the  25th  January  181 S.  He  pleaded 
not  guilty;  and  afber  a  debate  f»  the  reUvsoscy  c^f  the  likel, 
informations  were  ocdcved  to  be  kdged  en  the  J  5th  Fehr»% 
ary;  but  new  criminal  letters  were  raised*  the  diet  whereof 
fell  on  the  some  day,  and  the  trial  preeeedbA  A  fnasJion 
was  asked  in  this  case  by  jone.of  the  Judges,  if  it  would  not 
^be  proper  to  deseirt  d^  diet  of  the  fii»i  lihsl  ?  but  iib  was 
Mswerei,  that  a.  desentioia  mighi  he  anmed  to  a&eli  ihtt 
second  ako ;  and  that  the  former  was  hem,  toi  he.  abandfiMd 
by  ti^  service^of  a  new» one.  The  Conat  said  tluyt wouU 
adiiere  to  the*  practice^  and  the  caae  pmceeded  In.  the 
cases  of  John  Hoini^  Janie  ISth  and  Jidy  etk  1814%  and  of 
3sAai  BieH,  who  pleaded  guilty  on  the  fimt  caUng  of  tko 
diet,  Ju«acy  9tb  and  Fehraaiqr  3d  and  iOth*  18i7>  siMilH 
proceedings  took  plaee*;  as  also  in  die  previous  case  of 
Jiendham  in  i8M. 

%do^  His  Majesty'a  Adfocato  poasesses  an  unconftcoUftd 
power  over  his  instance  in  all  stages  of  a  criminal  process. 
He  is  not  bound,  as  a  private  prosecutor  is,  by  statute,  to 
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limit  at  (he  appaisted  dKet,  bat  may  at  att  times  aliandoii 
or  paw  from  aay  indictmeiit  he  has  raised)  or  any  part 
thereof;  and  he  does  so  in  daily  practice,  according  to  his 
pleasure.  And  if  he  esenDiseiliis  power  at  any  time  before 
an  assise  is  set  to  try  the  case^  he  is  still  at  liberty  to  in* 
sist  of  new  against  die  pannel  in  another  indictment  for  the 
samcoflRsnce. 

S^fo,  The  remedy  for  the  posrible  abuses  that  may  follow 
from  this  power,  is  to  be  found,  not  in  attempting  to  com- 
pel the  Prosecutor  to  maintain  an  instance  which  he  has 
dropped,  oiirer  which  the  Court  have  no  controul,  and  for 
which  die  pannel  has  no  interest  to  insist,  as  he  is  out  of 
Cdwrt  by  tke  abandonment  of  the  charge,  but  in  opposing 
its  oppressive  renewal  or  continuation,  when  the  Court 
may,  on  sufficient  cause  being  shewn,  desert  the  diet  simpli'- 
citer. 

4io,  No  objection  is  or  can  be  made  to  the  numberless 
examples  of  an  instance  dropped  wfa^e  the  pannel  has 
never  pleaded  to  die  charge.  Now  this  case  is  in  nowise 
different  in  principle;  for  die  parties  4»n  in  no  sense  be 
said  to  have  <<  joined  issue''  before  an  assize  is  set;  no  plea 
or  statement  of  facts  being  final  that  is  entered  before  die 
judges  of  the  &ct  are  named ;  nor  can  a  pannel  have  slJus 
fiu»itum  in  his  own  plea.  The  doctrine  oS  jotning  issue f 
or  Ikiseaniesiationf  has  no  existence  in  this  .Court,  bang 
founded  in  a  presumed  judicial  contract  Jbetweoi  the  par* 
ties;  a  thing  inconsistent  with  the  first  principles  of  cnmi* 
nal  law. 

Xa^(y.— *&mce  of  a  second  Ittiel  has,  in  the  recent  pnuv 
tice  of  the  Court,  been  held  to  imply  the  virtual  abandon* 
ment  of  the  first;  and,  cokisequendy,  there  is  no  grcnind  for 
the  complaint  of  two  indictments  subsisting  at  once  against 
the  pannel,  and  of  his  uncertfunty  to  which  he  may  be  call- 
ed upon  to  answer.  Accordingly,  his  Majesty's  Advocate 
declares,  that  he  has  abandoned  the  first  libel;  and  he  has 
no  objection  to  authenticate  this  statement  on  the  record  in 
any  form  the  Court  may  think  fit ;  and  this  he  apprehends 
is  all  the  pannel  has  any  right  to  require. 

As  to  tne  inducim  of'^  fifteen  days,  there  is  nothing  in  the 
Act  of  Parliament  to  jpievent  the  service  of  a  second  IUmI 
during  the  existence  of  a  former  one;  and  it  is  contrary  to 
no  prmciple^  and  sanctioned  by  the  inv^erate  practice  of 
the  Court. 

Thx  Lo&d  Justicb  CiaBBK  and  Loans  Commissiohbbs 
of  JvsTiciABT  having  oonadered  die  foregoing  objection. 
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nrkh  the  aiunrer  theveto,  and  heard  piirties*  {Hrocurators 
thereupon  at  great  length,  before  antwery  ordain  parties* 
procarators  to  prepare  and  give  in  minutes,  stating  the 
practice  relative  to  the  said  objection;  to  see  and  inter- 
change these  minutes ;  and  to  print  and  lodge  the  same  in 
the  hands  of  the  Clerk  of  Court  between  and  jSatorday 
next,  in  order  to  be  rooorded.  Continue  Ihe  diet  against 
the  pannely  and  whole  odier  diets  of  Court,  till  Monday 
next,  at  ten  o'clock  forenoon,  in  this  place:  And  ordain 
parties,  witnesses,  assizers,  and  all  concerned,  then  to  at* 
tend,  each  under  the  pains  of  law ;  and  the  pannel  in  the 
meantime  to  be  ^carried  back  to  .the  Castle  of  Edinburgh. 

(Signed)    «D.  Boyus,  J.P./)." 


MINUTES  of  Search  of  the  Books  of  Adjoubnal, 

From  1st  January  1777- 


Alexander  Penrose   Cuming,    Esquire,   against  John 
Lawson.     Perjury.     1785. 

The  diet  was  deserted  pro  loco  et  tempore  on  1st  Febru- 
ary 1785,  the  pannel  not  having  pleaded.  Afttf  the  inters 
locutor  deserting  the  diet,  *^  Mr  Erskine  then  represented, 
that  new  .criminal  letters  had  been  raised  and  executed, 
at  the  instance  of  Mr  Cuming  of  Altyre,  against  the  said 
John  Lawson,  the  diet  whereof  stood  contmued  to  this 
day."  The  Court  continued  the  diet  upon  these  last  cri<p 
minal  letters  to  the  14*th  of  February;  on  which  day  the 
pannel  pleaded  not  ^ilty,  and  informations  were  ordered* 
He  was  afterwards  tned,  and  found  not  guilty. 

John  Burns  and  Alexander  Baillie  Veitch. 
Assault.     1789. 

The  diet  was  called  on  21st  December  1789,  when  Veitch 
was  outlawed ;  and  the  diet  continued  against  Bums  to  18th 
January  1790,  before  he  had  pleaded  to  the  charge.  In 
the  mean  time,  Veitch  applied  to  the  Court  to  be  reponed 
against  the  sentence  of  fugitation. 

On  26th  December  1789,  Bums  and  Veitch  were  serred 
with  a  new  indictment  for  trial  on  the  said  18th  January. 
Upon  that  day  the  Court  adjourned  to  the  25th;  from 
yjbich  it  w|is  adjom-ned  to  the  26th»  and  from  the  2^th  to 
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to  the  l8t  FebruATf.    The  trial  proeeeded  on  Itt  Febra* 
ary»  when  the  pannels  were  .tried  and  convicted. 

Berry,  Robertson,  and  Callander.    Sedition.    1799. 

Upon  28th  January,  diet  was  called;  Callender  was 
outlawed;  and  the  diet  was  ptmtinned  against  the  other 
prisoners  (who  had  not  pleaded  to  the  mdictment)^  tOl 
11th  Februai^,  when  the  mstance  was  allowed  to  fall. 

On  IBth  Febmajry  they  were  triedt  and  convicted  on  an 
indictment  which  had  be^  served  previous  to  the  said  Utii 
of  February. 

Alexander  Sjcott.    Sedition.    1794. 

Upon  20th  January  the  diet  was  called  and  deserted  pro 
loco  et  tempore ;  but,  upon  the  18th,  a  new  indictment  had 
been  served  against  the  prisoner^  charging  him  to  eoQipear 
i^pon  8d  February.  , 

On  3d  February  the  diet  of  the  second  indictment  was 
called,  and  Scott  was  fugitated. 

Richard  Mendham.     Forgery.     1804. 

Richard.  Mendham  was  cited  to  cgotrnpear  on  10th  Octo- 
ber 1804,  when  he  pleaded  not  guilty. 

Informations  ordered  to  be  given  in  on  or  before  SOth 
.October;  diet  continued  to  1st  Nov^nber;  further conti* 
nuation  to  ISth  November,  when  whole  diets  of  Court  con- 
tinued to  14th;  on  which  day,  iiiataace  against  Mendhfiuni 
dropt. 

New  indictment  served  on  3d  November,  charging  him  to 
appear  the  19th  November.  On  that  day,  a  continuation  to 
26th  November ;  th^n  contmued  to  29th,  and  from  that  to 
3d  December ;  long  pleading  on  the  relevancy ;  and,  after 
debate,  )iis  Majesty's  Advocate  passed  from  the  libel,  so  far 
as  lud  on  the  common  law^  and  diet  continued  till  next  day. 

4th  Deccsmber,  continued  till  7th  December ;  continued 
till  next  day.  8th,  Further  continued  till  10th;  on  which 
day,  interlocutor  on  relevancy;  not  relevant;  dismiiwed 
from  the  Bar^ 

Alexander  Campbell.     Tkefi  and  Robbery.     1809. 

After  pleading  not  guilty,  the  Lord  Advocate  represented, 
that,  for  the  present,  he  passed  from  the  third  cha^rge  in  the 
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dictment,  without  prejudice  to  the  pursuer  to  insist  upon 
the  new  indictment,  as  accords. 

(Signed)    Ao.  Cockburn,  J.  P.  D. 

This  after  informations  given  in  and  recorded^  and  seee- 
Tal  adjournments  of  the  diets* 

Andrew  Ferkie,  and  Others.    Indicted  for  Sedition. 
Debate;  and  Infonnsctions  ordered.    May  24.  1720. 

July  28.— Mr  Walter  Stewart,  his  Majesty's  Solicitor 
and  Advocate-depute,  for  his  Highness'  interest,  judicially 
consents  to  the  deserting  of  the  diet  against  the  within 
named  and  designed  Ancfrew  Femie^  &c.  without  prgudice 
to  his  Majesty's  Advocate  of  insisting  against  such  against 
whom  new  libels  are  raised,  as  accords. 

The  Lord  Justice  Clerk  and  Commissioners  of  Justiciary, 
in  respect  of  the  above  consent,  desert  the  diet  against  the 
said  Andrew  Fernic  and  others,  above  named,  wiSiout  pre- 
judice to  his  Majesty's  Advocate  of  insisting  against  such  of 
them  against  whom  new  libels  are  raised,  as  accords. 

(Signed)    Ad.  Cockburn,  J.  P.  D. 

The  second  libel  being  called, 

lutran  Andrew  Fernie^  &c.  Indicted  and  accused,  &c. 
Debate^  and  informations  ordered.  Hie  informations  after- 
waids  given  in,  found  relevant,  and  trial  proceeds. 

James  Inglis,  Indweller  in  Leitli.     Indicted  and  Accused 
as  guilty  ef  Theji^  Bobbery^  and  Prison^eaiing^  &c. 
,    August  24.  J  720. 

«  Diet  continued  till  26th  September,  and  afterwards  to 
17th  October.     On  which  day, 

Intran  James  Inglis.  Indicted  and  accused,  ut  in  die 
preeedenti* 

Mr  Robert  Dundas,  his  Majesty's  Advocate,  for  his 
Highness'  interest,  judicially  consents  to  the  deserting  of 
the  diet  of  the  within  indictment  aminst  James  Inglis,  pan- 
nd,  without  prejudice  of  insisting  m  the  new  indictment,  as 
accords.  (Signed)     Ro.  Duvdas. 

.  Hie  Lords  Commissioners  of  Justiciary,  in  respect  of  the 
above-  consent,  desert  the  diet  upon  this  libel  against  the 
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siud  James  Inriis,  without  prejudice  of  iusbtiiig  on  tbe  Hew 
libel,  as  accoras. 

IfUran  James  Inglis,  pannel. 

Indicted  and  accused  on  the  new  indictment*     Infonaa* 
tioDB  ordered. 


MoNCRi£TF  stated,  That  in  compUftnce  with  the  order 
of  the  Court,  a  search  had  been  mane  in  the  Books  of  Adr 
journal  for  precedents  applicable  to  the  questicm  now  before 
the  Court  That  a  search  firom  the  year  1777  downwards, 
had  first  been  made^  and  the  result  had  been  communicated 
to  the  panneFs  Counsel  some  days  ago ;  but  that  after  this 
a  &rth^  search  had,  it  seems,  been  made^  which  appears  to 
go  back  to  the  banning  of  die  last  century ;  and  the  state^^ 
ment  of  the  cases  so  found  was  only  communicated  late  on 
this  day.    (May  2Sd.) 

That  on  the  part  of  the  pannel  it  may  now  be  assumed, 
that  the  Court  has  before  it  every  one  example  which  his 
Majesty's  Advocate  has  been  able  to  discoTer,  in  the  course 
of  more  than  a  cenhayy  of  any  proceeding  which  he  thinks 
calculated  to  support  the  measure  which  has  been  adopted 
in  this  case^  or  to  meet  the  objection  founded  on  the  dcfucest 
principles  of  law. 

That  on  the  result  of  this  search  the  fidlowing  remarks 
are  humbly  submitted : — 

Is/,  That  there  is  not  one  example  in  the  whole  pxactiee 
of  the  Court,  in  which  the  same  objection  which  is  nere  iup 
sisted  on  was  stated  to  the  Court,  and  repelled  by  a  judg** 
ment. 

2d,  That  the  Lord  Advocate  has  printed  the  statement 
with  regard  to  those  cases  on  which  it  is  presumed  he  means 
to  rely ;  and  that,  as  &r  as  the  pannel's  Counsel  can  disco^ 
ver,  the  only  cases  in  the  long  period  which  have  the  smallest 
tendencv  tt  shew  any  practice  in  favour  of  the  prosecutor, 
or  which  even  require  notice  as  havinff  such  a  tendency,  are 
two  cases  in  1714<  and  1720,  one  case  m  1804,  tvoo  in  1819, 
and  one  in  1817.  Between  the  year  1720,  and  the  year 
1804,  the  prosecutor  has  not  been  able  to  find  one  single 
case  in  the  record,  in  which,  after  a  pannd  had  pleaded' to  an 
indictment,  a  libel  was  served  and  sustained  without  tkpre^ 
vious  desertion  of  the  diet  on  the  first  indictment. 

Sd,  That  to  shew  this,  he  should  shortly  take  notice  of 
each  of  the  cases  printed  by  his  Majesty's  Advocate. 


Ob  the  fint  wmrdh  the  fdfewing  etatanent  u  mibttiU 
ted:— 

John  LawKnif  1785. — In  this  case  the  pfuinel  had  not 

Bums  and  Veiteh^  1789. — Pannels  hsd  notfhadedU 

Berry^  Robertson^  and  Callander ,  1793. — Pannels  had 
not  pleaded. 

Alexander  Scoitf  1794. — Pannel  had  noi  pleaded. 

Bkkard  MendAam^  1804.— In  this  case  the  pannel  had 
pleaded  not  goikj.  Infennations  were  ordereo;  and  s^ 
vend  continimticMiB  of  the  diet  took  place,  the  last  to  the 
14di  Nwember.  On  that  day,  it  is  said,  the  instance  was 
dropped  1  And  in  the  mean  time  a  new  indictment  had 
been  imised  on  the  Sd  Norember.  This,  therefore^  is  onle 
ease,  in  which,  aftor  a  party  had  pleaded,  a  new  indictment 
was  senred  before  the  diet  on  the  other  had  been  deserfr> 
ed  by  the  a«lharity  of  the  Court,  and  without  any  audi 
desertion.  But  the  Court  wiU  be  pleased  to  observe,  that 
m  that  case  the  pannel  dearly  had  no  interest  to  make  the. 
objection,  bat  quite  the  reverse.  For  the  second  indictment 
was  eqnally  irrelevant  with  the  first;  and  accordingly  the 
Conrt,  after  fidl  ddMite,  ordered  informations;  and. after 
various  adjournments,  the  libd  y^M  found  not  relevant^  and 
die  pannel  was  dUmisMedfrom  the  bar.  Most  clearly,  there- 
fore, it  was  not  his  interest  to  make  any  objection  to  the 
serviee  of  the  second  indictment. 

Alexander  Campbell^  1809. — This  is  not  a  ease  applicable 
to  the  point  at  all.  Tliere  was  no  question  about  any  new 
indictment ;  uid  the  drcumatance  of  the  public  prosecutor 
passing  from  particidar  charges  in  an  indictment  intending 
or  reserving  tne  power  afterwards  to  raise  a  new  indictment, 
is  whdUy  .immaterial  to  the  question.  But  at  any  rate,  it  is 
humbly  apprehended,  that  even  this  takes  place  only  with 
the  consent  of  the  Court,  which  is  expressed  by  the  terms  of 
the  interlocutor  of  rdevancy. 

Lindsinf  Craufbrd  and  Bradley^  181fi.-*-ThJi  is  one  of 
the  cases  which  was  ouoted  in  the  debate.  But  the  pannek 
had  noi  pleaded  i  ana  therefore  it  is  altogether  inapplica- 
ble. 

Napit9'  and  Grotto^  1818.— This  case  is  of  the  same 
nature  with  that  of  Alexander  CampbeU.  Tha«  was  no 
aecond  indictment,  and  no  question  about  a  second  indict- 
ment 

Tlkmoi  SomefvaUj  181S.~This  case  is  so  far  applicable, 
that  the  pannd  had  pleaded  to  die  firat  indictment;  that  the 
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geeimd  uidietBitiit  irai  tenvd  withoot  flD J  fimfioiu 
of  the  first;  and  that  the  pannd  was  tried  and  oonvicted. 
But  even  with  r^nurd  to  this  case,  it  is  to  be  observed,  that 
the  crime  of  wfaioi  ike  pannel  was  accused  was  that  of  per* 
jury,  the  panishment  of  which  could  not  exceed  imprisoii- 
ment  and  pillory ;  and  that  the  pannel  was  at  a  very  seruMM 
expense  in  defending  himself  at  every  diet  of  die  Court  It 
was  therefore  obviously  better  for  him  that  the  trial  sboidd 
go  on,  whatever  miffht  be  the  event,  than  diat  it  should  be 
merely  put  off  for  fifteen  days.  Accordingly,  the  oUection 
was  not  stated  by  his  Counsd,  and  could  not  be  judged  of 
bjrdKConrC 

John  Hom^  1813. — This  person  was  indicted  tutnUtema 
8B>d  selling  fixrged  notes  ^  the  first  of  which  is  a  capitid 
ofl&noe.  He  ]Meaded  not  guii^,  and  infonaeftioBa  were 
ocdened.  Then  a  new  indictment  was  served  without  anv 
desertion;  md  a  fdeadiw  on  the  relevant  acain  took 
place.  .But  the  Court  will  observe  what  fiillowea.  When 
the  new  indkstment  was  fiound  relevant,  ^<  Pannel  fiUaded 
gmUy"  to  the  aacoiid  charge,  and  was  sentenced  to  Iroiia- 
portation.  In  such  a  case,  though  the  pazmel  had  an  into* 
rest  to  object  to  the  relevancy  of  the  enarge  itself  in  both 
indictnients,  it  is  evident  that  it'woidd  have  been  very  much 
sfsainst  his  interest  to  object  to  die  powers  exeicised  by  his 
Hajerty's  Advocate,  or  Id  the  regnlari^  of  his  prootadings* 

BeUand  DougUts^  1817. — Nothing  can  be  drawn  from 
this  case.  Bell  pleaded  guUiy  to  baSk  $md$€tmetU$;  and  as 
to  Dougha^  the  diet  was  deserted.  It  is  aubmitted,  diat  it 
haa  no  analogy  to  the  present  question. 

These  are  dl  the  cases  sdeoCed  by  his  Majesty'a  Advo^ 
oate,  firom  the  first  note  of  8eBld^  from  1777  downwards. 
And  it  is  obvious,  that  none  of  them  have  any  analocj  te 
tibe  case^  eseept^ioae  of  Memlham,  SomermUe^  and  Homf 
kdA^  even  as  to  tlMse^  tlie  explansdom  appearing  on  the 
fisice  of  them  are  quite  sufficient  to  aocount  tat  the  obfeetion 
not  being  stated :  which,  after  all,  is  the  utmost  diat  can  b* 
drawn  out  of  them. 

The  additional  notes  mentions/Saw*  cases. 

Jsdbel  NicoUoiij  171 1<^— -Pannel  in  this  case  had  not  pleads 
edm 

Patrick  Hamilton^  1714.— The  &ct  is  notdistincdy  stat^ 
ed,  nor  docs  it  at  all  appear  what  became  of  die  case. 
Thon^  die  minute  and  mterlocutor  speak  of  the  ^  new 
indictment  raised,''  dus  may,  in  truth,  refer  merely  to  the 
notice  cf  the  Lord  Advocate  of  an  intention  to  miae  a  new 
indietment  inmicdiately  thereafter.     Widkowt  sMmg  dw 
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^fei)  it  is  iinpofsible  to  draw  any  correct  ixiftrenee.  Be-^ 
odes,  though  it  is  mentioned  in  a  note  that  informatioiia 
had  been  ^en  in^  it  does  not  follow  that  the  pannel  had 
j)leaded*  The  infonnations  might  be  on  the  form  of  cita-^ 
tion,  or  on  other  points  not  necessarily  implying  that  there 
had  been  a  plea  to  the  indictment. 

In  one  view,  however,  this  case  is,  with  many  others,  a 
fiital  precedent  against  the  doctrine  maintained  by  his  Ma* 
jesty's  Advocate.  For  ili  will  be  observed,  that  Mr  Duncan 
J?orbes  never  thought  of  maintaining,  that,  after  pleading, 
the  ^rvlce  of  a  new  indictment  ipso  facto  pnt  an  end  to  tJbe 
first,  or  that  it  could  be  abandoned  otherwise  than  by  an 
eipreBBtiiiterlocutor  of  the  Court. 

Andrew  Femie  mnd  others j  1720. — This  case  is  nearly  on 
a  fisotio^  with  the  preceding.  It  does  not  appear  when  the 
new  indictments  were  raised.  But  it  does  distinctly  appear 
that  his  Majesty's  Solicitor  and  Advocate-dqmte  of  that 
tiine  did  not  imagine^  that  he  had  any  power  to  abandon 
the  first  indictment  otherwise  than  by  a  motion  to  the 
Court  ;•  and  an  express  interlocutor  was  accordingly  pro* 
nounced^ 

James  IngliSi  1720. — Pannd  had  notpkaded^ 

This  is  an  analysis  of  the  whole  cases  founded  on  by  his 
Majesty's  Advocate.  And  Ae  Court  will  now  see^  that 
there  are  none  bearing  even  the  appearance  of  analogy,  ex* 
oept  ooly^  l5/,  Hamilton  in  1714;  id,  Femie»  Sec.  in  1720, 
the  circumstances  of  both  of  which  are  imperfectly  known ; 
Sdf  Mendham  in  1804,  in  which  both  indictments  were 
found  irrdevant;  4/ii,  SomerviUe  in  181S;  and,  5M,  Horn 
in  1818,  who  at  last  pleaded  mSlty^  and  oot  the  libel  re- 
stricted to  the  clwrge  which  only  subjected  nim  to  an  arbi« 
liary  punishment. 

liiat  it  would  be  for  the  Court  to  judge,  whether  there 
is  any  thing  in  these  cases,  picked  out  of  the  practice  <tf 
nufre  than  a  century^  to  overturn  the  established  principle  of 
law,  which  was  explained  in  the  debate,  and  is  laid  down 
by  the  first  authority  on  the  subject,  that  after  a  pannel  has 
pleaded,  the  Lord  Advocate  has  no  power  to  alMindon  tiie 
indictment,  excq>t  by  express  motion  to  the  Court;  and 
that  if  he  cannot  do  it  expressly^  still  less  can  he  do  it  tttr* 
tmUyy  or  by  implication. 

44hf  That,  annexed  hereto,  there  is  the  whole  search  of 
the  reccwds  from  the  Ist  January  1777»  downwards;  and 
that  firom  that  list,  the  Court  will  perceive  a  much  stronger 
practice^  by  which  the  Lord  Advocate  finds  it  necessary  to 
PQve  tbc  Court  expressly  to  desert  the  diet,  intimating  at 
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the  same  time,  that  he  intends  instantly  ta  raise  another  in- 
dictment. And  more  particularly,  there  are  many  cases  in 
which  this  is  done  after  the  pannei  had  pleaded. 

Curnmng  against  Lessliej  1785. — Desertion  after,  intevlo* 
cutor  of  rdevancy. 

Wtdter  Mos$9  1786. — Had  pleaded  not  guil^.  Diet  de- 
serted pro  loco  et  tempore. 

Brown  and  M^Nab,  1 793.— Desertion  after  interlocutor 
of  relevancy,  expressly  for  the  purpose  of  serving  a  new 
libel. 

ChaHe$  Sinclair^  1794.^— Diet  deserted  after  rdevancy 
found. 

Gavin  Simpson^  1811.— Diet  deserted  after  interlocntor 
of  relevancy. 

These  are  cases  in  which  the  pannei  had  pleaded.  There 
are  many  others  in  which  the  record  bears  a  desertion  pro 
loco  et  tempore^  for  the  purpose  of  immediately  serving  a  new 
libel. 

David  Dalgleish,  &c.  1780. 

John  Grant,  1783. 

William  Tenant,  1789. 

Thomas  Wilson,  1790. 

Jacob  Tait,  1795. 

O'Neils,  1796. 

Urqubarts,  1797. 

Kirby,  1799. 

Richard  Mendham,  1800. — <<  Diet  deserted  before  plead- 
ing, as  the  advocate  stated  he  meant  to  serve  a  new  libel  this 
eftemoonJ^ 

Clark  and  Brown,  1802. 

Monro  and  M^Farlane,  1809. 

That  from  this  evidence  of  practice,  to  which  may  be 
added  all  the  cases  in  the  additional  notes,  it  is  humbly  sub- 
mitted, the  inference  is  irresistible,  that  ho  such  principle 
ever  was  recognized  as.  that  maintained  by  his  Majesty's 
Advocate,  that  by  executing  a  new  indictment^  a  previous 
indictment  to  which  the  pannei  had  pleaded  is  ipso  facto 
extinguished.  The  law  has  acknowl^ged  no  such  power 
in  the  Lord  Advocate,  and  it  is  as  little  sanctioned  bv  any 
practice.  On  the  contrary,  the  uniform  practice,  with  the 
exception  of  a  few  strag^mig  instances,  all  since  the  year 
1804,  and  all  but  one  smce  the  year  1812,  is  directly  the 
reverse,  the  Lord  Advocate  having  always  thought  it  ne- 
cessary expressly  to  move  the  Court  to  desert  the  dieL 
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That  on  the  wholes  it  was  humbly  sabmittedt  that  tfaii 
search  into  the  practice^  instead  of  supporting  the  plea  of 
his  Majesty's  Advocate,  founded  cm  a  mere  allegation  of 
practice,  in  opposition  to  the  principle  of  law,  tends  very 
strongly  to  support  the  plea  of  the  pannel,  and  to  Aew  the 
incompetenoy  of  the  proceeding  here  objected  to :  That  if 
there  were  nothing  more  to  be  stated,  it  would  be  oiough, 
ibat  between  the  year  1720  and  the  year  1804,  there  is  not 
me  example  of  a  second  indictment  raised  after  a  pa Jinel 
had  pleaded  to  the  first,  and  before  a  desertion  of  the  diet 
bv  authority  of  the  Court*  The  case  in  1804  has  been  ex« 
plained ;  and  it  will  be  for  the  Court  to  judge^  whether  a 
practice^  which  really  rests  on  on^,  w  at  the  utmost  two 
oases  in  1818,  can  mate  Um^  in  opposition  to  prindplef' 
otherwise  clearly  established. 
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ADMINISTERING  UNLAWFUL  OATHS, 
26/A  May  1817. 


PRESENT. 
Right  Hon.  David  Botle,  Lord  Justice  Clerh 
Lord  Hermand.     I    Lord  Pitmillt. 
Lord  Gillies.        |    Lord  Reston. 

Cowndfir  the  Crown. 

Right  Hon.  Alexander  Maconochie  of  Meadawbanks 

His  Majesty's  Advocate. 
James  Wedderburn,  Esq.  SoUcitor^General. 
Henrt  Home  Drummond,  Esq.  Advocate-^Depute. 

Counsel/or  the  Pannbl. 


John  Clerk,  Esq. 
Geo.  Cranstouk,  Esq. 
Thos.  Thomson,  Esq. 
Francis  Jeffrey,  Eiq. 


J.  P.  Grant,  Esq. 
J.  A.  Murray,  Esq. 
jASfEs  Moncrieff,  Esq, 
Henry  Cocrburn,  Esq. 


William  Edoar  was  placed  at  the  Bar. 

Lord  Justice  Clerk.— -Your  Lordships  remember  the 
obiection  that  was  stated  in  thb  ease.  You  ordered  Minutes 
to  be  given  in  for  the  parties,  stating  the  practice  relative  to 
the  objection.  These  are  now  upon  the  table  i  ami  you  ^e 
to  say  how  they  are  to  be  diqiK)aed  o£ 


(Here  Mr  Cranstoun  was  heard  at  considerable  len^ 
in  support  of  the  objections  to*  ^he  competency  of  the  in- 
dictnjent;  but  his  speech  is  not  reported  for  the  reasons 
stated  in  the  Preface.) 

Lord  Gillies. — Before  the  prosecutor  begins,  I  want  as 
explanation  of  a  point.  The  case  of  Hamilton  has  been 
mentioned,  in  which  Duncan  Forbes  was  prosecutor.  That 
name  must  excite  in  us  all  peculiar  attention.^  On  page  5.^ 
of  the  joint  minute  of  the  parties,  it  is  stated  by  the  public 
prosecutor,  <<  Mr  Duncan  Forbes,  his-  Majesty's  Advocate, 
consents  to  the  deserting  of  the  diet  against  Patrick  Hamil- 
ton, younger  of  Green,  upon  this  libe^"  (I  understand  in- 
formations had  been  ordered,  which  raises  a  pcesumption 
that  that  libel  had  been  pleaded  to),  '^  without  prejudice  to 
him  to  insist  in  the  new  indictment  raised  at  the  instance  of 
his  Majesty's  Advocate  against  him."  What  I  want  to 
know  is,  Whether  this  new  indictment  raised  was  served  ? 
In  looking  at  the  precediiig  case,  ^<  but  prejudice  to  him 
to  insist  in  his  other  indictment  already  raised  and  execu- 
ted," the  insertion  of  <<  executed'*  in  one  case,  and  the 
omission  of  it  in  the  other,  excites  su^icion  that  it  was  not 
executed  in  the  other.  It  is  mentioned  in  the  one,  and  not 
in  the  other.  . 

Mr  Drummond. — My  Lord  Justice  Clerk, — It  appears  ta 
mej  that  there  are  two  points  for  consideration  .in  this  case. 
The  first  is  one  of  cons^erable  importimce,  the  other  is  yf  no 
importance  at  all  as  affecting  the  pannel.  The  first  to  which 
1  allude,  is,  whether  it  be  competent,  during  the  dependence 
of  one  indictment  to  serve  another.  The  consequence  would 
be  that,  if  this  be  inccMup^tent,  the  service  of  the  last  indict- 
ment in  the  present  case  would  be  a  nullity ;  and  the  pannel 
would  thufr  obtwi  a  further  delay,  to  allow  time  for  serving  it 
over  again.  The  other  point  is,  whether,  after  an  indictment 
has  been  pleaded  to^  (to  use  an  expression  which. has  been 
more  dwelt  upon  in  the  present  case  than  in  all  the  former 
practice  of  the  Court),  it  can  be  abandoned  by  the  prosecutor, 
without  an  act  of  the  Court,  or  whether  it  can  only  be  got 
rid  of  with  the  authority  of  your  Lordships.  Thitr  second 
point  is  of  no  importance  on  this  occasion,  and  is,  in  truth, ' 
a  mere  question  of  form ;  for,  whatever  your  finding  should 
be,  the  result  will  be  the  same  to  the  pannel  at  the  Bar. 

The  first  point,  however,  fortunately  appears  to  be  attended 
with  no.  difficulty ;  for  it  is  settled  by  constant  and  inveterate 
practice.     I  shall  not  detain  the  Court  by  repeating  what 
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is  stated  in  the  printed  minutes,  where  your  Lordships  have 
beforeyon  not  merely  the  five  cases  to  which  only  the  learaed 
gentleman  has  thou^j^fat  proper  to  allttde»  but  a  series  of  other 
cases  of  which  nothmg  has  been  said.  There  are,  besides, 
the  cases  from  1711  to  1720,  in  the  additional  part  of  the 
minutes,  which  are  completdy  in  point  upon  this  part  of  the 
subject,  proving  that  any  given  number  of  indictments  may 
subsist  against  a  pannel  at  one  and  the  same  time.  Even  the 
case  of  jColonel  Chaiteris,  of  which  so  much  .has  been  said 
on  the  other  side  of  the  Bar,  may  be  referred  to  in  support  of 
this  doctrine.  As  quoted  by  Mr  Hume,  it  establnhes  ;a 
complete  precedent,  that  it  is  competent  to  raise  at  once, 
and  consequently  to  execute,  a  number  of  libels  Mainst  an 
indtvidiial  accusing  him  either  of  the  same  or  of  fifty  diffe- 
rent -crimes. 

The  only  rule  of  law  as  to  the  defence  of  a  pannel,  in 
such  circumstances,  to  which  our  practice  seems  to  pay  any 
regard,  and  it  is  sufficient  for  every  useful  purpose,  is  this, 
that  the  prosecutor  must  make  his  choice,  before  goin^ 
to  trial,  as  to  the  indictment  upon  which  he  is  to  proceed  . 
against  the  pannel.  But,  in  the  present,  of  all  cases,  I  do 
not  know  to  what  useful  purpose  it  can  tend  to  enter  into 
this  discussion  at  all ;  for  if,  as  happens  here,  there  is  one 
and  Uie  same  crime  charged,  and  me  same  particulars  are 
mentioned,  the  defence  also  will  be  the  same  undei^thediffe* 
retit  libels. 

Besides,  it  will  always  be  remembered,  that,  by  the  view 
of  the  law  which  I  maintain,  the  first  indictment  is  already 
extinguished.  For  either  the  prosecutor  does  virtually 
abandon  all  previous  indictments,  by  executing  a  subse- 
quent one,  or  the  Court  will,  as  a  matter  of  course^  desert 
•all  diets  but  that  in  which  he  desires  to  appear.  And  here 
it  is  upon  the  record  of  the  Court,  that  ne  has  abandoned 
the  first  libel ;  and  it  remains  for  the  learned  gentleman  to 
shew  by  what  proceeding  it  is  possible  to  keep  the  prosecu- 
tor in  Court  longer  than  he  chooses  to  remain.  What  I 
state  is  the  settled  practice  in  a  multitude  of.  cases,  which 
are  of  that  description  that  they  cannot  appear  in  the  books 
of  adjournal,  or  form  any  entiy  on  the  record.  When  a 
pannel  forces  on  his  trial  by  means  of  the  Act  1701,  and 
the  prosecutor  does  not  bring  on  the  trial  on  the  first  in- 
dictment, but  new  criminal  letters  are  raised  against  the 
pannel,  these  letters  must  be  served  before  the  expiration 
of  the  first  indictment,  otherwise  the  pannel  could  not  bg^ 
detained  in  prison.  Now,  in  all  the  numerous  cases  of  this 
description,  it  is  plain  that  two  libels  are  in  existence  against 
the  pannel  at  once,  without  the^  diet  ever  bemg  calledi^  pr 


die  pfthtid  even  brongKt  into  tbe  piesenee  of  flie  Comt, 
and  no  objecticNi  has  erer  been  made  to  such  a  prooeediiig»* 

In  the  ca«e  of  Colonel  CSiaiteris,  quoted  by  the  learned 
gentletnan  who  preceded  me^  tl^e  dtscutsiDn  was  not  as  to  the 
Tunning  of  the  itulncue^  and  the  subsistence  of  several  indicia 
jnents  at  once,  as  he  seemed  to  suppose,  for  that  was  taken 
for  granted  to  be  lawful;  neither  was  it  imagined,  that 
on  having  proceeded  to  the  trial  of  one  indictment,  all 
the  others  were  not  diereby  extinguished.  The  question 
was,  whether  the  pannel  should  not  be  informed,  before 
being  called  on  for  his  defence,  to  which  of  several  indicu 
ments  he  was  to  answer.  There  was  no  doubt  as  to  the 
4H)mpetency  of  raising  and  executing  them  all.  No  person 
ever  entertained  a  doubt  upon  that  subject  Hie  demand 
made  was,  that  before  the  trial  the  pannel  should  be  in- 
jbrmed  on  which  indictment  the  trial  was  to  proceed ;  it  not 
being  admitted,  or  so  well  understood  as  now,  that  the  last 
service  extinguishes  a  previous  libel.  It  is  unneceasary  to 
Bay  more  upon  this  first  point;  for  it  is  settled  b^  the  esta- 
blished practice  of  the  Oourt^  that  tliere  may  be  fifty  indict- 
ments Bubsistinff  at  one  time,  i^  before  the  pannel  oe  made 
to  answer  or  taike  his  trial,  they  be  all  reduc^  to  one. 

Hie  next  question  is  as  to  tms  doctrine  of  pleading  to  an 
fn<Sc(snent)  about  whidh  the  learned  gentleman  did  not  chuse 


•  *  I  .was  not  awve  aft  diia  timc^  tiiat  on  one  occaaion  it  had  been  dxmglit 
amrtfa  while  to  Mate  an  oljectlon  to  this  farm  of  proceeding.  The  ditnimstancs 
i»dcUUed  in  tte  foUowii^  Note  to  Mr  BurMt's  Work,  page  367  :  "  But  is  it 
necessaiy,  in  point  of  fonn,  that  the  diet  be  called  and  dmp&dier  deserted,  as 
the  Act  ordains,  in  order  to  entiUe  the  prosecutor  to  the  benefit  of  new  criminal 
letters  ?  In  pisctice  it  is  not  held  so ;  and  jusUf,  for  though  not  calling  the 
^et  lie  a  Tirtiial  desertion  of  it  bj  the  prosecutor,  the  prisoner  can  sustain  no 
injudiae  by  this  form  not  bciag  gone  thfou^  it  being  stiU  oompctem  to  re- 
commit him  ^n  new  criminal  letters  being  served.  Aocoidingly  in  the  case  of 
Welsh,  who  had  jrun  his  letters,  'and  on  that  ground  petitioned  fur  Uberslioa  on 
the  lapse  of  the  ftrst  forty  days,  but  who  had  by  this  time  been  sored  with  new 
^triminal  lettaiB,  IxardJiKtioe  Clerk,  (Hope),  on  adnring  his  petition,  pronounc- 
ed this  interlocutor:  **  28th  October  1808,  Hayiog  considered  the  foregoing 
petition,  with  the  letters  of  intimation  and  oecution  herewith  produced,  in  r^ 
^pect  that  new  criminAl  letters  have  been  raised  and  executed  against  the  peti- 
tioner, and  have  been  hud  befiwe  hb  Lordshij^  along  wi4>  the  pedtion  ibr  his 
M^iesty's  AdYooate^  for  a  warrant  to  detain  the  petitioner  in  prisen ;  refoses 
the  desire  of  this  petition,  in  so  flu-  as  it  prays  to  aet  the  petitioner  at  liberty ; 
reserving  to  the  pedt^ner  the  benefit  of  any  argument  he  may  be  advised  to 
^nd  on  against  being  suJ^jeoted  lo  a  new  trial,  in  conaequenoe  of  the  diet  not 
fanving  been  de«eited  umpSciter  on  the  S7th  cunenti  as  he  alleges  it  ought  to 
hiave  been,  under  the  Act  1701." 

^  Accordingly  when  the  Uial  came  on,  en  21st  November  following^  the 
torfsoner  founded  tnter  aJtki  upon  die  drcumstance  of  4fae  diet  not  having  been 
deserted  sMiff^veiAfr  when  4he  diet  cTthe  fonmsr  Ubel  fell ;  but  the  Court  held 
there  was  no  neoeanty  for  an  interloculer  to  foat  eflbct,  the  neiNappeamnoe  of 
the  prosecutor  being  %  virtual  desertion  of  the  diet,  afid  entitfag  him  to  serve 
kiew  criminal  letters,  &i  Mtim  of  the  statute.'*— tt.  H.  D. 


to  itMftk  by  itsdi^  but  only  in  conjunction  wifii  tfie  oOiet 
point,  mnd  about  which  I  should  have  been  glad  to  have  heard 
what  he  could  say ;  for  I  hare  not  yet  obtained  the  remotest 
glimpse  of  what  the  idea  of  <<  joining  isscie^''  as  applicable  to 
ue  case  before  the  Court,  can  refit  upon«  The  form  of  in«» 
lerrogating  the  pannel,  as  to  his  guilt  or  innocence,  before 
naming  die  jury,  is  one  of  the  most  immaterial,  I  might  al- 
most venture  to  say,  useless  steps  of  the  whcde  process,  la 
Enriand,  a  pannel  confessing  may  be  convicted  and  punish* 
^  by  the  Court  without  die  intervendon  of  a  inry ;  and,  if 
he  remain  silent,  he  may,  in  certain  cases,  I  bdieve,  be  pr»» 
sumed  guilty;  and,  in  others,  till  very  lately,  might  have 
been  punishe4  by  a  barbarous  sort  of  death.  Now,  in  all 
this,  our  practice  is  essentially  diflbrent  The  Court  are  no 
more  judges  of  the  fact,  in  a  case  of  confession,  than  where 
the  proof  rests  upon  any  other  qiecies  of  evidence ;  and 
silence  is,  in  ail  cases,  humanely  interpreted  into  a  plea  of 
not  guilty,  die  prosecutor  beiuff  bouna  to  prove  his  charge 
unless  expressly  admitted  by  the  accused  m  presence  of  a 
sworn  assize. 

I  have  looked  through  our  law  boodu,  and,  fitun  the  be* 
ffinnine  to  die  end  of  all  the  authorities  of  the  law  of  Scot* 
tend,  there  is  not  a  word  of  the  doctrine  of  litiscontestation 
to  be  found  in  criminal  proceedings.  There  is  no  such  word 
used  by  Sir  Oeoige  MvlCenzie^  nor  by  Mr  Hume.  There 
is  notlung  in  practice^  or  in  principie^  to  give  it  nippor^ 
and  the  ietrodootion  of  it  is  contrary  to  the  first  prindplea 
of  our  criminal  law.  Upon  what  does  the  doctrine  <^  litu* 
contestation  rest?  Upon  an  impliied  bargain  or  presumed' 
judicial  contract  between  die  litigants.  But,  is  tlmt  a  doc- 
trine which  can  be  introduced  here  ?  Can  a  man  make  a 
lawfiil  paction  concerning  his  life  or  his  liberty  ?  Litiscon- 
testation  has  no  sense  or  meaning  in  this  place.  I  have  not 
been  able  to  find  the  word,  even  in  a  pleading,  excqpt  in 
one  case  reported  by  M'Laurin ;  and  I  wish  the  doctrine 
for  ever  eapelled  from  the  deliberations  of  this  Court. 

No  party  has  at  present  ajW  qiuesUum  in  any  thin^.    To 
what  .could  the  pannel  here  acquire  a  riffht  ?    To  his  own 

Ilea  ?  certainly  not.  Of  what  benefit  comd  that  be  to  him  ? 
f  he  plead  guilty,  it  may  to  the  prosecutor ;  if  not  ffuilty,  ig 
that  c^  any  use  to  himseif  ?  b  it  to  any  act  of  the  Court  he 
has  acquired  a  right  ?  There  is  no  act  of  Court  in  this  in- 
stance. If  there  had  been  an  interlocutor  of  relevancy,  I 
should  at  least  have  understood  tiie  aignment,  but  we  have 
not  yet  advanced  so  fiur.  This  is  the  only  ground  on  which 
I  could  conottve  the  argument  of  the  pannel  to  have  any 
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semblaace  af  rcaion.  Bat,  nnfortuuitdy  fiir  the  paftnel^  in 
tbe  case  I  have  alluded  to  in  M^Laurin's  reports^  a»  b^ng 
the  only  place  in  whidi  mention  is  made  of  litisoantestationy 
di^e  was  an  interlocutor  of  relevancy,  and  yet  no  regard  Wjas 
paid  to  the  arffum^nt  by  the  Court.  The  caa?  is  that  of 
James  Archibald,  in  February  17613.  The  position  in  sup* 
port  of  which  the  idea  of  litiscontestatipa  among  other  ar- 

Suments  was  there  adrancedf  was,  that  the  Court  could  not 
esert  a  diet  pro  loco  et  tempore  after  an  interlocutor  of  rele- 
vancy ;  but  .the  Court  deserted  th^  diet  in  terms  of  the  pro- 
secutor's motion,  and  granted  war|yt  for  recommitting  the 
pannel.  ^^K 

I  have  to  submit,  that  the  same'conseqitenoe  must  follow  to 
the  pannel,  whether  you  are  of  opinion  that  the  libel  is  aban- 
doned, or  whether  you  go  through  the  form  of  declaring  it 
deserted.  The  Court  cannot  acquit  the  pannel  of  tbe  charge 
^iffainst  him.  Your  Lordships  are  not  the  judges  of  the  fact. 
iUl  you  £an  do  is  to  declare  .the  diet  deserted ;  and  the  con«- 
sequence  to  the  pannel  is  the  same^  for  he  may  be  detained 
in  prison  and  indicted  again  next  day  for  the  same  offimoe. 
To  constitute  the  Court  judges  in  a  previous  question  as  to  tbe 
propriety  of  the  prosecutor's  conduct  in  insisting  in  or  aban- 
donmg  die  libel,  would  be  attended  with  the  most  extraor- 
dinary consequences,  for  which  it  cannot  be  supposed  that 
the  pannel's  counsel  are  prepared  to  argue.  It  would  intnn 
duce  a  cour^  of  procedure  hitherto  unknown,  which,  if  it 
had  been  introduced  in  other  times,  might  have  led  to  the 
superseding  of  the  jury  altogether,  and  which  must  in  any 
times  invest  tbe  Court  with  tne  office  of  the  prosecutor.       i 

It  was  said  that  the  Court  has  a  discretion  to  exercise  in 
deserting  the  diet ;  that  it  may  do  it  stmpUciter^  as  well  as 
pro  loco  et  tempore^  if  good  grounds  be  shewn ;  and  that  the 
power  of  abandoning  the  indictment  contended  for  takes 
this  discretion  from  the  Court.  Mr  Burnet,  contrary  to 
this  statement,  however,  says  (p.  310,)  that  the  prosecutor  is 
not  bound  to  shew  why  he  moves  for  the  desertion  of  a  diet 
pro  loco  et  tempore^  and  that  the  Court  must  grant  any  mo- 
tion which  he  makes  to  that  effect.  But  I  am  quite  willing 
to  admit  that  Mr  Burnet  has  stated  this  doctrine  somewhat 
too  broadly,  and  that  he  has  quoted  in  too  unqualified  a 
manner  (as  be  not  uofrequently  does),  the  import  of  a  deci- 
sion to  which  he  refers  in  the  note  in  its  support.  I  perfect^ 
S  coincide  with  Mr  Hume's  view  of  the  subject,  that,  though 
e  prosecutor,  cannot  be  compelled  to  disclose  his  reasons 
£>r  his  motion  to  desert  pro  loco  et  tempore j  the  Court  have 
a  discretion  which,  if  an  extreme  case  be  made  out,  they 
m^y  e^^ercise  by  deserting  the  diet  simplicifer^  (Supplement, 


p.SSK^) ;  thowh  8 lAortf  difficult  qnestioii  remadnt behind,'  to 
iUscover  whatbenefit  the  pannel  can  possibly  dcme  from 
that  proceeding.  All  this,  however,  relates  to  the  case  of 
the  prosecutor  moving  for  a  desertion  pro  loco  et  temport^ 
whereas  here  he  has  made  no  such  motion. 

I  am  not  contending  for  a  power  inherent  in  the  public 
prosecutor,  wiliiout  a  remedy  for  any  evil  diat  'may  follow 
m>m  it*  All  1  say  is,  that  the  pannel  is  already  out  of 
Court  as  &r  as  the  first  libel  is  concerned,  and  that  he  has 
nothing  more  to  ask  for  by  desertion  of  the  dietof  that  Ubel, 
'^an  miat  has  happened  by  its  abandonment  by  the  public 
prosecutor^  Where  then,  it  may  be  asked,  is  the  remedy 
in  ft  case  of  oppression  ?  The  answer  is,  that  by  serving  a 
uQukijplicity  of  libels  and  successively  abandoning  them  all, 
the  .circumstances  of  expression  may  be  stated  to  the  Court, 
if  there  be  any  to  complain  of,  when  by  insisting  on  a  new 
indictment  the  pannel  shall  at  length  be  called  upon  to  an- 
swer at  the  Bar ;  ot  the  pannel  may  have  his  grievances  pre- 
viously discussed  by  presenting  a  petition.  But  it  will  al- 
ways be  remembered,  that  it  is  his  own  fault,  by  neglecting 
the  remedies  of  the  Act  1701,  if  his  imprisonment  shall  in 
the  meantime  be  prolonged  a  single  day.  And  it  is  not  easy, 
therefore,  to  conceive  a  mote  harmless  mplication  that  can 
be  made  to  a  prisoner  than  the  service  of  a  series  of  indict- 
ments, whether  relevant  or  not,  that  are  never  insisted  in, 
or  to  imagine  how  any  evil  or  ofipression  can  arise  from 
such  a  proceeding. 

In  the  present  instance,  and  in  the  present  stage  of  the 
business,  there  is  cleariy  no  case  before  the  Coiirt  from  which 
the  pannel  has  to  ask  relief,  or  of  which  he  can  complain,  or 
on  which  he  can  be  heard  at  all.  The  learned  counsel  for 
the  pannel  are  entitled  to  come  forward  and  state  their  hard- 
ships, if  any  shall  occur  to  their  fertile  fancy,  and  they  will 
be  in-order  in  doing  so,  when  the  pannel  shall  be  brought 
again  to  the  Bar,  and  the  prosecutor  shall  insist  in  a  charge 
agunst  him.  It  will  then  be  for  die  Court  to  consider,  whe- 
ther a  case  b  made  out  that  calls  upon  them  to  desert  the 
diet  simpliciter^  rather  than  pro  loco  et  tempore  ;  and,  after 
all,  if  your  Lordships  should  have^recourse  to  this  unusual 
proceeding,  I  am  yet  to  learn  what  benefits  it  would  confer 
upon  a  prisoner  more  than  the  ordinary  species  of  desertion 
pro  loco  et  tempore^  if  obtained  without  the  consent  of  the 
prosecutor.  On  a  point  on  which  Mr  Hume  has  spoken 
with  so  much  caution  and  reserve,  it  does  not  become  me  to 
say  any  thing.  For  every. evil  there  must  be  a  remedy; 
and,  for  all  uijnstice  there  must  be  redress  in  the  common 
law  powers  oi  ibis  Supreme  Courts  but  the  ^piestion  i% 
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whiBtiier  iiie}inmBioiift  of  the  Act  1701  are  not  intetidea  to 
meet  every  case  that  can  occur,  and  whether  a  case  can  pot* 
flibly  oociur^  in  which  the  Court  would  be  justified  in  add- 
.ing,  or  attempting  to  add,'  to.  the  taSeguards  ci  that  hiw. 

Now,  my  lAxta,  we  hare  heard  that  Mr  Hume's  authori- 
ty b  against  us  in  thk  part  of  the  case^  and  that  is  an  autho- 
rity to  which  we  are  all  disposed  to  bow«  But  I  must  con- 
fess, that  I  have  not  been  able  to  discover  sudb  a  meaning 
as  has  been  imputed  tohim  in  any  part  of  that  learned  au- 
thor's work.  I  admit  the  justice  of  all  the  remarks  that 
have  been  quoted*  Butyoar  Lordships  will  observe  how  Mr 
Hume  was  quoted.  There  was  nothing  referred  to  as  to 
his  ofHuiims  of  the  prosecutor's  power  of  passing  from  or 
ahandonii^  his  own  instance;  but  passages  were  quoted 
from  different  parts  of  the  book  as  to  the  desertion  of  the 
diet*  I  must,  however,  beg  your  attention  to  those  pas- 
sages in  Mr  Hume's  work  vmere  he  speaks  of  the  proseeo- 
toi^s  power  to  abandon  his  instance ;  thus,  Sd  vol.  p.  S06. 
he  says,  <<  at  any  period  before  remitting  an  indictment  to 
im  assiae^  the  prosecutor  may  abandon  a  taxAty  libel,  and 
j«ise  another  in  a  more  correct  and  better  form/'  I  am 
aware  that  this  is  not  an  authori^  directly  in  point,  as  the 
author  is  there  only  speaking  incidentally  on  this  subject,  and 
we  have  seen  how  easy  a  matter  it  is  to  take  detached  passages 
witl^out  reference  to  the  content  and  general  bearing  of  die 
author's  meaning,  in  order  to  su{^K>rt  a  particular  purpose* 
Let  us  then  see  what  Mr  Hume  says  when  treating  express- 
ly of  the  prosecutor's  instance^  p.  215*  **  As  the  Lord 
Advocate's  instance  is  thus  in  one  sense  indep^ident  of  the 
party  injured ;  so  it  is  also  in  thk  other  sense,  that  it  is  en- 
tirely under  his  own  managemoit  and  disposal  as  to  the  sea- 
.  aoDS  and  occasions  when,  or  the  mode  wherein,  or  the  effect 
to  which  it  shall  be  used*  For  in  none  of  these  points  can  any 
individual,  nor  even  the  Supreme  Court,  pretend  to  any 
controul  or  superintendence  of  him ;  as  indeed,"  mark  the 
conclusion,  <*  as  indeed  to  allow  any  such  interference  on 
their  part,  would  in  substance  be  to  make  the  Judges  prose- 
cutors, who  ought  to  be  kept  free  as  tar  as  possible  (rf*  all 
previous  impressions  of  the  case." 

I  subfnit,  that  if  these  passages  be  compared  widi  those 
ouoted  on  the  other  side,  which  last  relate  entirely  to  the 
desertion  of  the  diet,  and  do  not  contain  a  word  about 
the  prosecutor's  power  over  his  instance,  there  will  be  no 
discrepancy  or  contrariety  found  between  them.  Desertion 
cf  the  diet  is  an  act  of  the  Court ;  but  as  to  the  instance, 
the  prosecutor  has  Aat  entirely  in  his  oim  hands.  Your 
XiOtdships  cannot  keep  the  prosecutor  longer  in  Court,  not 


i  Bdnnte  longer,  tlito  he  chosas ;  and  die  pajUMJl  ^Anot 
prevent  him  from  withdrawing,  for  he  has  all  die  benefit 
from  that  proceeding  which  he  caa  derive  from  any  detertioB, 
and  reoetves  no  harm  horn  it. 

As  to  the  iwbwut  of  15  davs,  if  it  be  competent  and  pro- 
per to  eerve  one  indietment  onring  the  currency  of  a  previ- 
OQS  one,  that  quesdon  is  at  ah  end.  The  induda  of  tlie 
second  must  run  from  the  date  of  die  flernce,  ebe  the  power 
to  senre  the  second  would  have  no  meaning  whatever ;  and 
accordin^j  this  will  be  found,  on  inquiry,  to  be  iqpceeaUe 
to  the  praedoe.  Your  Lordships  wiU  reaiember  the  origin 
and  nature  of  the  indncMS  of  citation,  for  an  extension  of 
which  thepannel  is  not  attempting  to  plead  any  equitable 
claim.  The  indticiee  are  not  fennaed  upon  statute  but  up- 
on an  equitaUe  practice.  No  case  is  here  made  out  in 
equity  for  a  deky ;  and  it  ceitainly  will  not  be  said  that 
there  is  any  practice  against  the  running  of  the  second  f  a- 
dmci^e  before  the  desertion  of  the  previous  diets.  If  it  be 
ecNnpetent  to  serve  three  or  four  indictments  at  dnee^  it 
anist  follow  that  the  indiuciie  of  the  whole  may  run  at  the 
same  time.  But  at  all  times,  before  a  trial  is  brought  on, 
the  Court  will  grant  such  dday  as  may  appear  proper  in 
the  circumstances  of  any  particular  case. 

A  complaint  has  been  made  that  the  pannel  has  been 
embarrassed  widi  diierent  Itbds  in  preparing  his  defence. 
To  this  it  is  a  sufficient  answer,  tiiat  he  may  eatablish  this 
fiict  of  Mibarrassment,  if  he  can,  ai  the  groiuids  of  a  motion 
for  delay,  (which  appears  to  be  oonsiderMi  a  great  advantage 

'  to  the  pannel,  and  is  in  fiict  the  real  object  of  this  dis- 
cussion) supposing  him  to  succeed  in  persuading  your 
Lordships  that  the  first  libel  is  not  abandoned.  But  I  have 
already  said  that  there  is  no  room  here  for  any  statement 
of  hardshq> ;  dke  second  indictmoit  bein|^  the  same  as  the 
first,  with  the  omission  of  tao  or  three  Imes*  This  objec- 
tion, if  it  existed  at  all,  would  apply  with  tenfold  force  to 
the  common  case  of  an  ahemative  charge  of  two  crimes  in 
the  same  libel,  or  to  the  case  of  a  panim  served  with  seve- 
ral libds  for  as  many  different  oflfimces,  when  he  would  have 
ten  times  more  diflb:ulty  in  the  preparation  of  his  defence; 
and  yet  it  could  not  be  pleaded  to  be  incmnpetent  to  make 

•  such  a  diarge,  or  to  serve  different  libels  at  once  for  difie- 
rent  oflfenoes.  This  very  year  an  instance  occurreil  where 
the  same  indtviduai,  John  Campbell,  was  tried  on  two  sepa- 
rate libds  on  two  consecutive  days,  and  convicted  on  bom. 

Lord  Jitsticb  Clebk. — I  tried  a  man  on  two  different 
libek  upon  the  same  day  last  circuit 
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ICr  DitmiMovD.— It  was  observed,  that  in  the  proceed- 
ings of  the  Court  of  Justiciary  in  points  of  form,  many 
cases  have  occurred  unworthy  of  being  followed  as  prece- 
dents, and  many  examples  of  loose  and  irregular  practice. 
My  Lorc^  I  cannot  allow  this  to  pass  uncontradicted.  I 
have  never  had  occasion  to  make  such  a  remark  myself^  or 
io  hear  it  made  by  others :  On  the  contrary,  I  have  always 
looked  up  to  the  practice  of  this  Court  as  a  model  of  accu- 
racy and  correctness  in  points  of  form.  If  the  learned 
gentleman  go  back  to  bad  times,  he  may  find  some  things 
not  to  be  imitated,  but  not  certainly  in  modem  times,  when 
the  practice  of  the  Court  has  become  more  mature  and 
perfect 

I  cannot  sit  down  without  ofiering  a  few  remarks  upon 
the  <cases  stated  in  the  printed  minute  for  the  panneL  It  is 
raid,  in  the  second  page,  <*  That  «  search  nrom  the  year 
1777  downwards  had  first  been  made,  and  the  result  had 
'  been  communicated  to  the  pannel's  counsel  some  days  ago : 
But  that  after  this  a  search  had  it  seems  been  made,  which 
appears  to  go  back  to  the  beginning  of  the  last  century; 
and  the  statement  of  the  cases  so  found  was  only  communi- 
cated late  on  this  day;  That  on  the  part  of  the  pannel  it 
may  now  be  assumed,  that  the  Court  has  before  it  eoery  one 
example  which  his  Majest/s  Advocate  has  been  able  to 
discover,  in  the  course«of  more  than  a  century^  of  any  pro- 
ceedings which  he  thinks  calculated  to  support  the  measure 
which  nas  been  adopted  in  this  4:ase^  or  to  meet  the  objec- 
tion founded  on  the  clearest  principles  ef  law.^  This  is  a 
very  erroneous  statement  of  what  has  been  done  in  point  of 
fact.  Our  search  b^an  in  1777,  and  prior  to  that  there 
was  no  search  at  all.  The  cases  stated  before  are  not  the 
result  of  a  search ;  and  the  pannel's  counsel  are  not  entitled 
4o  say  that  no  other  cases  can  previously  be  found,  for  die 
only  search  made  was  since  1777« 

Upon  the  case  of  Mendham,  it  is  observed,  that  "  in  that 
case  the  pannel  had  clearly  no  interest  to  make  the  objec- 
tion, but  quite  the  reverse."  I  do  not  thiiik  that  the  cir^ 
cumstance  of  a  pannel-having  no  interest  to  state  an  objec- 
tion is  dt  all  a  sufficient  reason  to  exclude  a  case  from  beuig 
3 noted  as  a  precedent,  as  seems  to  be  assumed.  It  is  the 
uty  and  the  practice  of  the  Court  to  look  to  the  correct* 
ness  of  the  proceedings  at  trials,  whether  objections  be  made 
4>r  not :  A  strong  example  of  which  lately  occurred  in  the 
.case  of  Bell  and  Doufflas,  where,  though  the  ffuilt  charged 
was  acknowledged,  the  indictment  war  not  afiowed  by  the 
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Cdarttoi^  to  an  assize^  ISmilar  examples  of  thediscliai^ 
of  this  du^  by  the  Court  must  be  familiar  to  us  all. 

it  is  said,  however,  in  this  case  of  Mendham,  that  the 
pamiel  had  no  interest  to  state  the  objection.  But,  we 
must  not  look  to  the  result  in  jud^ng  of  llus  interest,  but  to 
the  circumstances  in  which  he  stcxnl  at  the  time  for  making 
the  objection.  How  could  he  know  at  that  time  the  resuU 
of  the  objection  to  the  relevancy  ?  and  until  the  Court  de- 
termined as  to  that,  it  was  impossible  that  he  could  know 
whether  it  was  his  interest  to  make  this  objection. 

If  you  turn  the  page,  your  Lordships  will  find  a  com- 
plete shifting  of  the  argument  of  interest,  for,  in  the  case  of 
Somerville^  it  is  there  maintained  that  the  pannel  had  mo 
interest  to  state  the  oUection  in  question,  althou^  he  wus 
found  guilty  and  convioted.  He  had  an  interest,  it  would 
wpear,  to  state  objections  to  the  relevancy  of  the  libel ;  for 
this  was  done  by  scnne  of  the  learned  gentlemen  on  the 
other  side  of  the  Bar  who  defended  him ;  and,  in  conse*. 

3uence  of  the  objections  so  stated,  the  indictment  was  aban- 
oned,  and  a  second  indifitment  was  brought.  He  had* 
however,  no  interest,  accordiuff  to  the  view  of  the  case  in 
the  minute  for  the  pannel,  to  object  to  the  trial  and  punish- 
ment, because  the  latter  ^^  could  not  exceed  imprisonment 
and  piilory"  Those  results  are  not  in  general  so  coolhf 
anticipated}  but  where  did  the  leamea  gentleman  who 
wrote  this  minitte  find  the  law,  that,  this  is  the  utmost  extent 
of  the  punishment  of  perjury  ?  and  how  did  he  lose  sight 
of  the  &ct  in  that  particular  case,  that  the  pannel  was  over 
and  above  condenmed  to  what  was  perhaps  to  him  a  still 
severer  fate,  to  pay  £.150  of  damages,  and  the  whole  ex- 
penses of  process?  As  to  the  expense,  he  had  only  the  or- 
dinary allowance  of  two,  or  at  most  three,  counsel.  Hera 
there  are  a  great  many  more.  I  do  not  pretend  to'aiter 
into  the  secrets  of  the  other  side  of  the  bar,  but  appearances, 
at  least,  are  against  the  pannel  on  this  ground.^  The  trial 
again,  it  is  said,  could  be  merely  put  off  for  15  days.  Now, 
is  not  thib  all  the  pannel  asks  H>r  in  the  [Hresent  case  ?  and 
yet  we  are  told  that  was  the  reason  the  pannel  had  no  inte- 
rest to  plead  the. objection  in  the  case  of  Somerville;  and 
on  that  occasion  it  was  said  to  be  as  well  to  be  convicted 
now  as  15  days  hence,  though  in  this  case  the  very  idea  of 
auch  a  doctrine  is  reprobat^  as  quite  untenable  and  pre- 
fposterous« 

With  re^rd  to  the  case  of  Alexander  Campbell,  it  is 
said,  '<  This  is  not  a  case  applicabfe  to  the  point  at  all* 
There  was  no  question  about  any  new  indictment,  and. the 
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cireumstaiiee  of  the  piAUc  proaeaator  pMoag  bom  pait^ 
cular  charges  in  «n  indictmenty  intending  or  rcBerring  the 
power  afterwords  to  raise  a  new  indictmen^  is  whoU  v  iauna- 
terial  to  the  Question."  I  conceive  nothbff  can  he  more 
in  point  than  tiiis.  What  is  law  as  to  on*  margt  in  an  in<*> 
dictment,  must  be  law  as  to  the  whole.  My  staateiieDt,  I 
observe^  excites  ridicule^^ut  let  it  be  answered.  I  repest, 
that  whatever  proceeding  is  competent  fisr  the  prosecnlor 
as  to  one  charge  in  an  indictment,  must  be  competent  as-  lo« 
the  whole  charges ;  and  that  whatever  he  can  do  as  to  cam 
of  several  cbaraes,  he  can  do  as  to  one  chaige  standing 
alone.  It  will  be  observed,  too,  that  this  proceedinff  took 
place  in  the  case  of  Campbell  after  the  pannel  had  jSeaded. 
not  gnil^9  thoutfh  that  certainly  does  not  appear  to  me  a 
matter  of  so  nrnm  importance^  as  it  cannot  fiui  to  appear  to 
the  learned  gentlemen  opposite  from  their  views  of  this  point 
of  form.  It  is  not  disputed  that  the  pcosecutor  may  aftar^ 
wards  bring  another  indictment  on  a  charge  so  abandoned. 

It  is  neat  said,  with  the  customarv  inaccuracy,  «*  But  at 
any  rate  it  is  humbly  apprehendecl,  that  even  this  takes- 
place  only  widi  the  consent  of  the  Court,  which  is  expressed 
by  the  teims  of  the  interlocutor  of  relevancy."  Now,  there 
was  no  consent  of  die  Court,  and  there  neither  was  nor 
could  be  any  mention  of  it  in  the  interlocutor  of  rdovamy. 
The  interlocutor  finds  the  relevancy  of  the  libel  as  resirieied* 
The  Court  did  not  desert  any  diet,  and  could  do  nothing 
but  proceed  to  the  consideration  of  what  remained  afixr  the 
prosecutor  had  withdrawn  one  of  the  charoes. 

Then  comes  the  case  of  John  Horn,  w£o  is  also  said  ta 
have  had  no  interest  to  make  this  objection.  He  had  an 
interest,  however,  to  object  to  the  rdevancy  of  both  indict« 
mcnts :  At  least,  a  learned  gentleman,  Mr  Jeffirey,  must  have 
thought  so,  who  was  his  (x>unsel,  and  made  the  objection. 
Now  I  cannot  see  how  he  had  an  interest  in  the  one  and 
not  in  the  other,  delay  being  the  object,  and  the  only  con- 
sequence, of  stating  either  the  olgection  to  the  service  or 
the  objection  to  the  relevancy.  In  this  case  of  Horn  there 
were  two  charges,  uttering  and  selling  fomd  notes ;  both  of  ^ 
which  were  ultimately  found  rdevant.  1  ne  pannel  did  not 
know  till  after  the  interlocutor  <^  relevancy  diat  the  prose- 
cutor had  any  intention  not  to  insist  on  the  first,  which  was 
a  capital  change. 

Ine  case  of  Bell  and  Douglas  we  are  told  has  no  analogy 
to  the  present  question,  because  ^  Bell  pleaded  guilty  to  both 
indictmefUi ;  and  as  to  Douf^s,  the  diet  was  deserted." 
But  that  cannot  remove  the  case  as  a  pr^cedcnt^  for  the 
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puinel  oertainlf  had  an  interest  to  state  the  olriection  if  he 
had  thoiiffht  fit  ta  do  so ;  nay,  he  had  a  more  than  ordinanr 
interest,  naving  his  confession  of  the  first  indictment  stan^ 
ing  on  the  record,  whatever  the  prgadicial  effect  of  that 
circumstance  may  be  to  a  pannel.  The  indueue  of  the-  two 
Iflbeb  are  proved  in  this  case  to  have  ran  at  once. 

With  regard  to  the  case  of  Hamilton,  it  is  said  that  there 
may  have  been  only  cm  intention  to  raise  a  new  indictmenty 
notwithstanding  mention  is  made  of  the  <«  new  indictment 
raised.**  That  will  not  do.  It  is  impossible  to  constrae  an 
indictment  actoally  raised  into  an  intention  to  raise  an  in- 
dictment. The  remark,  that  the  infarmations  <*  might  have 
been  on  the  form  of  citation,  or  on  other  points  not  neces- 
sarily implying  that  there  had  been  a  plea  to  the  indictment," 
is  quite  unfounded  in  hcU  Before  the  Jurisdiction  Act  of 
Oesnrge  II.  informatiom  wef«  given  in  in  every  case,  that 
being  a  form  which  could  not  be  dispensed  mth.  lliose 
iafbrmatioBs  contained  the  statement  of  hats  upon  whtdi 
the  pannel  diose  to  rest  his  plea  of  not  guilty,  as  well  as  the 
objections  that  occurred  to  him  in  point  of  law  to  die  rde- 
vancy.  In  place  of  this  cnmberaome  proceeding,  which  had 
become  a  grievance  and  an  obstroction  to  the  coarse  of  jus^ 
lice,  that  excellenit  law  substituted  the  written  defences^  which^ 
by  a  alevenly  practice,  are  often  neglected  to^be  lodged^ 
though  they  are  in  fiust  one  of  the  most  important  steps  of 
the  tniole  process,  and  might,  perhaps,  supmede  altogether 
tlM  nnmesiiing  and  embarrassing  ceremony  of  entering  a 
plea  before  the  Conrt,  which  maybe  immediately  afi^Hrwardi 
detracted  when  the  Jury  are  ewom.  Theinformaticms  were 
in  lact  at  that  period  not  merely  pleadu^  on  the  rrievancy^ 
but  also  defences,  or  esplanatsona  of  the  plea  of  not  guilty  f 
and  it  is,  therefore,  most  erroneous  to  say,  that  though  in* 
formations  had  bem  given  in,  it  does  not  follow  diat  <<  the 
pannel  had  pleaded.** 

As  to  the  case  of  Feraie,  the  minute  stated,  <<  that  it  does 
not  sppear  when  the  new  indictments  were  raised."  But 
jcms  Lordships  will  see  in  the  prosecutor's  minute,  pase 
6.  that  it  was  the  iwry  same  date  upon  which  both  libels 
were  called,  oonsequentlv  they  must  have  been  both  previ- 
ously raised,  and  must  have  subsisted  together;  and  the 
imdueia  of  the  last  must  have  run  notwithstanding  the  exis- 
tence of  the  first,  which  is  all  that  is  ccmtended  for.  The  word 
«<  raised ''  in  this  place  plainly  includes  and  fanpHes  <<  exe- 
cated,''  for  the  diet  of  compearance  could  not  have  arrived 
unless  this  had  been  tha  case.  That  the  Lord  AdvocatCi 
th^efore,  has  not  power  to  proceed  as  he  has  done  on  this 
occasion,  is  a  eoncfaiakMi  which  cannot  be  drawn  firom  thisj 
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may  more  than  from  the  other  cases  that  have  been  men- 
tioned ;  and  there  is  no  authority  whatever  for  the  state- 
ment, that  <<  it  was  not  imagined  at  that  time  that  he  had 
any  power  to  abandon  an  indictment  otherwise  than  by 
motion  to  the  Court." 

The  other  cases  in  the  minute  for  the  pannel  are  not  in 
point;  l^ut  they  serve  to  shew  the  practice,  that  diets  may 
be  deserted  jpro  loco  el  tempore  even  after  interlocutdrs  ai 
relevancy. 

Lord  ADVocAT£.**-It  is  ynnecessaiy,  and  it  would  be 
doing  little  justice  to  the  argument,  if  I  added  one  wovd  to 
what  has  beoi  stated. 

Mr  D&UMMOND. — ^I  omitted  to.  observe,  that  the  case  of 
M^Kenzie,  which  Mr  Cranstoun  quoted  frimi  Mr  Hume, 
voL  iii.  page  16*  seems  to  have  been  quite  misunderstood* 
It  obviously  relates  to  a  perfectly  difierent  question  from  any 
thing  now  before  the  Court.  There  the  prosecutor  moved 
the  Court  to  desert  the  diet  in  absence  of  the  pannd,  con- 
trary to  the  great  leading  principle,  that  no  proceeding  can 
take  place  in  .absence  except  fiigitation ;  and  the  Court  con- 
tinued the  diet,  (as  fugitation  was  not  moved  for),  till  the 
(lannel  should  have  an  opportunity  of  showing  why  he. did 
not  attend. 

Mr  Cusrk.* — I  am  sorry  it  has  fidlen  to  me  to  answer 
the  other  side,  for  Mr  Cranstoun  had  an  opportunity  of 
considering  the  case :  I  had  not*  I  have  just  a  ff^eral  re- 
collection of  what  passed  last  day.  But  I  shafi  submit  a 
few  observations  upon  what  was  stated  by  Mr  Honie  Drum* 
mond. 

If  your  Lordships  think  that  this  practice  is  of  consider- 
able importance  on  the  point,  I  shall  begin  with  offering 
some  remarl^  and  some  inferences  from  them.  Your 
Lordships  have  had  quoted  a  great  many  instances  in  which 
the  public  prosecutor  thowht  it  incumbent  on  him  to  get 
quit  of  one  indictment  bemre  he  directed  another  to; be 
served.  You  have  a  great  number  of  instances  of  this 
practice  by  the  roost  learned  persons  who  have  filled  the 
situation  of  his  Majesty's  Advocate;  and  it  seems  to  be  the 
natural  and  necessary  consequence  of  these  opinions  which 
your  Lordships  have  from  Mr  Hume  in  several  different 
passages  of  lus.  work.    I  shall  refer  your  Lordships  to  that 


Thit  apcei^  hat  not  bea  iwbed  by  Bfr  CMc 
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pmetice.  Ik  is  one  which  has  been  discovered  in  conse- 
quence of  a  Tery  anidoas  search  into  the  records  for  more 
uian  a  eenturv^  We  have  been  told  by  Mr  Home  Drum- 
raond,  that  there  has  been  no  regultir  search  into  the  re- 
cords of  Justiciary.  I  understood  that  these  records  had 
been  very  anxiously  searched ;  and,  whether  so  or  not,  I 
an  entitled  to  assume  that  neither  party  can  suppose  there 
are  any  other  instances  in  the  records  than  Uiose  which 
have  been  laid  before  your  Lordships*  These  are  sufficient, 
at  least  as  speckneiis  of  the  practice ;  and  I  must  retain  my 
private  belief  that  whether  he  is  or  is  not  entitled  to  say 
there  has  not  been  that  sort  of  scM-ch  which  may  be  prq^er- 
ly  called  a  search,  yet  that  there  was  such  a  search  as  .to  sa- 
tisfir  your  Lordships  of  the  general  nature  of  the  precedents^ 
to  DO  found  in  these  reoorda  * 

^  Assuming  this,  what  is  the  residt  'i  Upon  the  one  hand^ 
you  have  a  grsat  many  instances  indeed,  of  first  indictments 
beinff  abancumed^^the  diet  being  deserted — ^where  the  libel 
had  lieen -abandoned  by  the  pwlic  prosecutor  before  the 
pasmd  had  pleaded — which  we  never  disputed  his  title  to  do. 
We  never  hinted,  that  he  has  not  as  good  a  title  to  abandon 
as  he  has  to  raise-  and  execute  an  inmctnent^  if  the  paniiel 
ha*  not  been  brought  into  Court,  and  parties  have  not  join- 
ed issue.  In  a  certain  number  of  these  instanees,.  yoa 
have  evidence  of  the  opinions  of  the  learned  persons  who 
conducted  the  business^  that  this  is.a  proper  and  necessary 
mode,  of  proceeding,  because^  by  proceedinff  in  that  way, 
they  put  them8dvie&  ta  some  moie  trouble  Uian  according 
to  ^  the  mode  now  recommended  by  my  learned  friends. 
This  is  aprawticeas  to  which  there  could  be  no  contradic- 
tion,' for  it  is  admitted,  that,  whatever  is  right  or  wrong  in 
the  present  debate^  the  prosecutor  may  abandon  the  old  and 
nose  m  new  indictment.  This  is  a  practice  which  can  only 
show  the  opkuim  of  the  public  prosecutors,  most  learned 
men — and  also  theiir  opinion  of  the  way  in  which  the  Court 
considered  these  matters.  It  is  impossible  you  could  have 
the  judgment  of  the  Court  upon  all  of  these  points.  What 
are  the  proofe  ?  Except  in  one  case,  it  is  not  pretended  that 
die  point  was  brought  before  the  Court  at  all,  so  that  there 
is  no  juf^ment  upon  it.  And  as  to  that  case,  ail  that  was 
said  was,  that  there  was  some  conversation,  but  no  record  o( 
it — a  conversation  between  the  learned  gentleman  and  one  of 
your  LordshipSb  And  though  lattend^  every  diet  as  Coun- 
sel  for  the  pannel^  I  certainly  do  not  remember  that  convert 
aation-c  and  that  is  all  that  is  brought  forward  as  a  precedent. 
It  is  a  jest  to  say  it  is  a  precedent.     It  is  incumbent  upon 
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yon,  and  yon  perform  die  duty  a»  weB  as  you  caa,  toMtend' 
to  the  regularity  of  your  proceedings;  Iwt  wkere  th^two. 
parties  are  both  keen,  zealous,  and  anxious,  all  the  seal  of  the 
public  prosecutor  on  the  one  side  to  obtain  justice  for  the 
public — aU  the  acuteness  upcm  die  other  side  to  state  every 
thing  for  die  d^nce  of  the  pannel,  in  so  fiir  as  useful  to  hinn 
it  i«  natural  for  }rou  to  take  for  ffranted  that  eve^  diing  is 
ri^t,  if  nothinff  is  mentioned  as  being  wrong,  llierefore, 
if  an  objecdon  be  not  stated  on  either  side^  and  do  not  ap- 
pear from  any  inspection  of  the  record,  I  submit  to  your 
Lordships,  tliat  to  state  a  practice  of  diis  kind  asbeing  a 
practice  of  any  authority  whatever,  is  one  of  the  most  vio* ' 
lent  attacks  upon  a  r^nilar  system  of  law  that  I  have  ever 
heard  of,  either  in  this  C!ourt  or  in  any  other.  I  was  Conn* 
sel  for  Somerviile.  I  dare  say  I  attended  to  his  interest  aa 
wdl  as  I^could.  He  was  anxious  enough,  I  dare  wbij^  to 
escape  conviction  of  the  crime  of  which  he  was  accused**^ 
the  crime  of  peijury.  But,  notwithstanding  my  sitaadon, 
I  certainly  did  not  consider  it  of  that  great  eminence  which 
the  public  prosecutor  seems  to  think  it  was.  I  did  not  aon** 
sider  mvself  as  acting  as  a  gteat  legislator  upon  the  oocasiiMSi 
Nor  did  Mr  Somerviile  on  the  piUory  think  he  was  dispense- 
ing  new  law  for  the  government  of  your  Lordships.  What 
was  done  was  done  with  consent  of  Somerviile,  and  without 
objecdon. 

Your  Lordships  watch  over  the  r^gidarity  of  proceedings 
^-but  if  the  pannel  consent  to  any  particular  measure,  and 
your  Lordships  do  not  ciiserve  that  it  is  irri^nlar,  can  thaft 
affect  the  proceeding  in*  law,  andr  a  most  important  princi*^ 
pie  in  bw  ?  What  I  apply  to  the  case  of  SamerviUe  may 
be  applied  to  every  one  of  the  cases.  If  they  could  have 
produced  one  precedentr-^cme  case  in  which  the  pannd^ 
considering  it  to  be  necessary  for  his  defence,  or  of  any  use 
to  him,  had  opposed  a  proceeding  of  this  nature,  and  yens 
had  overruled  the  objection,  I  should  have  considered  that 

Srecedent  worth  all  the  rest  iipon  both  sides  of  the  question* 
lo  such  precedent  has  been  produced*  And  because  per* 
haps  a  hundred  pannels  have  been  brought  to  the  Bar»  and 
a  few  of  them  have  allowed  this  procee£ng  without  o^ect- 
ing  to  it,  possibly  without  having  an  interest  to  state  an  ob^ 
jection,  and  possibly  without  being  aware  ofajecdons  mu;ht 
be  stated,  as  junior  Counsel  are  omen  for  the  pannels,  thqr 
cannot  be  considered  as  precedents*  It  may  be  for  tike  in- 
terest of  a  pannel  that  his  trial  should  not  be  dehiyed ;  and 
instead  of  putting  off  the  time  of  the  Court  with  the  objec-* 
don^.  and  remaining  longer  in  prison^  a  pannel  may  ciftai 
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ym»\i  his  tfiti  to  prOc<ed»  ^hete,  bad  bis  Coutitel  o&red  the 
obJccUcniy  and  supported  it  before  tbe  Court  by  arg|uineDt« 
the  Court  would  mive  given  it  attentioui  and  seen  its  pro* 
prietj  and  force.  But  a  panneli  by  delay,  u^ay  also  incur 
farther  expense,  to  which  he  will  naturally  be  averse.  This 
person,  Mr  Somerville,  was  not  one  ot  those  mendicant 
clients,  of  which  there  are  numbers  in  the  Castle  at  this  mo- 
ment. He  was  not  in  the  situation  of  the  pannel  at  the 
Bar,  whO^e  Counsel,  from  a  sense  of  public  duty,  are  put- 
ting him  to  no  expense  whatever*  I,  for  one,  am  proud  of 
my  situation,  and  every  (Hie  of  iny  learned  friends  is  in  the 
same  situation.  Sonterville  was  put  to  a  gteat  d^  of  ex-, 
pense  in  tbe  management  of  his  case ;  and  how  could  it 
have  served  bbn  to  delfnr  hhi  trial  from  d^y  to  day  ?  I( 
would  not  have  availed  hitn*  There  were  Mf  FuQerton 
and  myself,  and  perhaps  anothet  Counsel  at  the  Bar  at  hia 
expense.  There  is  no  doubt  it  was  hia  wish  to  go  to  trial 
upon  that  day* 

Lo9D  Justice  Ci«|;tilc. — I  see  from  my  notes  you  did 
move  the  Court  to  allow  the  expenses  of  preparing  for  tbe 
defence  of  the  panneh 

Mr  Clerk. — I  feel  great  obligation  to  your  LordsUpf 
and  so  n^ust  my  client  to^  pannel,  for  your  mentioning  thia 
circumstance;  that  shews  there  was  great  expense  altoidin^ 
th&t  trial,  and  as  there  wm  great  expenae,  Mr  Somerville. 
would  n|itu|:ally  be  averse  to  any  unavailing  delay,  whichU 
must  hftve  been  attended  bv  additional  expense* 

As  to  the  other  cases,  it  has  been  remarked  by  the  prose- 
cutor, that  we  say  it  wiis  for  the  interest  of  Somerville  to- 
go  on  with  the  trial,  althottgh  a  conviction  followed ;  and' 
then  be  giive  us  a  inost  ihcetious  contrast,  indeed,  between 
this  case  and  another,  in  which  it  was  not  for  the  interest  of 
the  pannel  to  stale  the  objection,  because  the  libel  was, not 
well  founded,  and  the  pannel  was  acquitted.  In  this  way» 
says  my  learned  friend,  whether  convicted  or  acquitted,  they 
find  an  interest  not  to  atate  the  objection.  I  appreh^dy 
jsuch  shifts  as  this  will  never  stand  i^  your  Lordships'  minds 
in  pl^ce  of  M>lid  atguifient;  for,  inthegourseof  aoentmry,  I 
think  it  is  strange  a  paniiel  should  not  find  ii  for  his  interest 
to  waVe  such  an  objection  as  this.  Delay  is  gi^nerally  incon* 
venient,  and  an  expense  to  him ;  he  hf^  %he  advantage  of  the 
list  of  witnesses  to  be  brought  against  him  being  given  in 
the  indictment }  and  he  does  not  know  what  other  witnesaea 
may  be  brou||^t  forward  under  a  new  indix^nient ;  and  it  it. 
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utterly  impossiUe  to  account  for  the  desires  and  wishes  of 
men  in  such  ciroumstances.  One  thing  is  certain,  that,  in 
the  consideration  and  preparation  in  all  cases  past  and  to 
come,  it  has  been  and  fre(|uently  wiU  be  the  desire  of  the 
pannel  to  go  on  without  statmg  a  dilatory  objection.  I  ap- 
prehend, that  in  the  present  case  you  will  not  particularly 
inquire  into  the  motives  of  the  pannel  for  stating  the  objec- 
tion. He  seems  to  be  in  a  dangerous  state — whether  you 
will  find  against  him  or  not,  it  is  impossible  to  say,  but  he  is 
in  a  dangerous  situation,  and  I  cannot  be  called  upon  to 
explain  the  particular  mottvea  for  wishing  for  the  delay; 
and,  therefore,  I  submit  to  your  Lordships,  without  mak- 
ing more  remarks  upon  theparrticular  cases  which  have  been 
acKrerted  to  on  both  sides,  that  these  proofs  which  were 
pleaded  on  by  the  Counsel  for  the  Grown  are  not  such  as 
should  have  the  least  effect  in  regulating  the  law  of  the  case, 
more  particularly  as  the  proofs  are  agamst  the  Crown. 

But,  the  principle  of  the  law  is  still  more  agdnst  them. 
Let  us  consider  what  is  mentioned  by  Mr  Cranstoun,  the 
proofs-  of  single  Judges  refusing  bills  of  suspension.  A 
pannel  was  tried  in  an  inferior  Court,  and  subjeetied  to* 
an  ignominious  punishment,  of  which  he  wished  to  get 
quit  altogether  or  have  it  mitigated.  In  numerous  cases 
persons  so  accused  presented  bills  to  this  Court,  and  they 
were  refused  by  single  Judges,  some  of  them  the  first  Judges* 
that  ever  appeared  in  this  country.  Lord  Braxfield  was 
cme  of  them,  not  to  mention  other  names.  Is  it  possible 
9b  conceive  a  case,  where  a  man  so  convicted,  had  not  an: 
interest  to  object  to  a  single  Judge  refusing  his  bill  ?  It  b 
impossible  to  dispute  that  the  practice  was  against  the  right 
principle,  and  the  interest  was  against  the  practice.  Yet 
when  the  point  came  to  be  tried,  you  were  of  opinion,  diat 
the  practice  must  yield  to  the  principle  of  law,  as  it  appear- 
ed to  your  Lordship 

With  regard  to  Uie  prmciple  of  law,  a  few  observations. 
It  occurs  to  me,  in  the  first  place^  that  no  attempt  can  be 
more  desperate,  or  more  completelv  unfounded,  than  the  at- 
tempt made  by  the  Crown  Coimsel  to  convince  yeu  that  the 
public  prosecutor  has  power  to  abandon  an  indictment  after 
a  pannel  has  {irfeaded.  It  is  directly  in  the  teeth  of  those 
authorities^  which  we  quoted  to  your  Lordships,  coming 
from  that  great  master  of  the  law  to  whose  dicta  your 
Lordships  give  great  attention.  And  how  is  that  opposed  ? 
They  cannot  pretend  to  say  that  we  have  misconstrued  this 
authority,  which  is  positive  and  express,  and  cannot  be  ex* 
[Gained  away.    But  they  have  recourse  to  other  dieta  of 
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Mr  Hume  as  being  inconsistent  with  this.  Upon  looking 
to  these,  I  have  to  express  my  astonishment  they  xouio 
have  be^  stated  as  laconsistent.  The  principal  of  them, 
page  2^05,  first  vol.  of  Trial  for  Crimes,  and  third  vol,  of 
the  whole  work,  where  Mr  Hume  reasoning  upon  another 
point  altogether,  says,  <<  But  what  shall  be  said  when  the  fact 
which  is  related  in  the  subsumption  of  the  libel,  though 
short  of  the  crime  charged  in  the  major  proposition,  amounts, 
however,  to  a  lower  crime  of  the  same  class ;  as  in  the  case 
of  murder  and  culpable  homicide ;  hamesucken  and  assault ; 
theft  and  swindling ;  notour  and  simjde  adultery ;  and  some 
others?  In  these  circumstances,  and  on  finding  that  his 
story  does  not  support  him  in  his  charge  of  the  nigher  de* 
nomination  of  crime,  may  the  prosecutor  nevertheless 
maintain  his  process,  restricting  his  charge  to  the  lower  spe- 
cies, and  limiting  his  conclusions  as  to  punishment  accord- 
ingly? This  is  an  important  "question ;  and  some  diversity 
'of  opinion  there  has  been  among 'lawyers  about  it.  :6ome 
have  thought  that  there  is  a  violation  of  that  decorum  and 
propriety  so  fit  to  be  observed  in  all  criminal  proceedings,  if 
any  one  sliall  be  tried  on  a  libel  (the  fundamental  writ  of 
the  whole  process)  which  ex  faciei  and  taken  as  it  is  laid 
before  the  Court,  is  a  disjointed,  mis-shapen,  and  incon- 
elusive  composition ;  and  uiat  this  consideration  alone  is  a 
good  reason  why  no  such  accusation  ought  to  be  sustained. 
£ut  farther,  say  they,  to  shew  the  prosecutor  any  indulgence 
in  this  article,  is  attended  with  a  real  hardship  to  the  pannel, 
who  prepares  for  his  defence  agamst  the  libel  as  laid ;  and 
who  knowing  that  he  is  secure  on  the  ground  which  is 
taken  there,  will  naturally  be  less  diligent  or  solicitous  in 
providing  for  his  exculpation,  in  regard  to  any  inferior  de- 
gree of  guilt  One,  for  instance,  who  is  accused  -of  parri- 
iCide,  and  who  knows  that  the  person  he  killed  was  not  his 
father;  or  who  is  accused  of  hamesucken,  and  knows  that 
Jthe  assault  was  not  made  on  the  complainer  at  his  home; 
may  naturally  conclude  that  this  blunder  is  of  itself  sufiicient 
ito  save  his  life ;  and  will  put  himself,  therefore,  to  less  trou- 
ble with  respect  to  those  other  pleas  of  self-defence,  gross 
provocation,  and  the  like,  which  might  serve  to  exculpate 
him,  or  to  aUeviate  his  guilt,  if  he  were  tried  on  an  ordinary 
charge  of  beating  or  of  murder."  Then  he  says,  <<  The 
prosecutor,  too,  cannot  well  say  that  he  suffers  any  wrong 
m  the  enforcing  of  such  a  rule;  since,  for  ordinary,  he  has 
the  means  of  being  accurately  informed  of  the  fact  before 
^abing  his  libel.;  and  if  he  have  any  doubt  of  the  proper 
style  of  the  crime,  he  onay  lay  his  charge  fi)r  it  under  all  the 
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Bttit  the  Cise.  Naj»  there  is  still  no  hardship,  though  he 
discover  the  weakness  of  his  case  after  the  execation  only  of 
his  indictment,  since  at  any  period  before  remitting  it  to 
an  assize  he  maj  abandon  this  faulty  libel,  and  raise  another 
in  more  correct  and  better  form/'  Does  Mr  Hume  or  not 
correct  his  own  brrors,  as  they  are  supposed  to  be  in  the 
pdber  passage  he  had  written,  as  to  the  power  of  die  profse* 
cutor  to  abandon  his  libel  ?  There  b  not  die  least  hint  <^ 
it  The  passage  quoted  by  my  client  is  the  passage  which 
must  be  underrtood  as  limitinff  this  general  passage  as  to  the 
po^er  d[  the  prosecutor.  That  he  may  abnndon  the  libel 
there  is  no  doubt,  especially  before  the  indictment  is  pleaded 
to;  nay,  after  it,  in  a  pardcuiar  manner,  there  can  be  no 
dcmbt ;  for  he  has  only  to  move  the  Court,  who  will  do  so^ 
violess  there  be  apparent  injustice  in  doing  so.  Mr  Hume 
says,  fowt,  he  may  abandon,  and*  in  die  second  place,  that 
he  has  it  not  absohitcjy  ih  his  power— that  it  is  inaccurate 
in  point  of  style  to  say  that  he  does  it  at  all — ^for  that  it  is 
the  Court  in  caaea  whether  public  or  private.  The  Court 
could  keep  him  to  the  Kbel  if  proper ;  and  either  force  him 
to  desert  simplidter^  to  the  effect  of  having  no  right  to  bring 
a  new  trial,  or  hold  him  to  the  libel  already  pleaded  to* 
This  is  Mr  Hume's  fiur  meaning.  So  much  has  been  said 
ilpon  this,  that  I  shall  not  trouble  you  with  any  more  re*' 
marks  upon  the  power  of  the  prosecutor  to  desert  his  libel. 
I  may  assume,  he  has  no  power  without  the  authority  dk' 
the  Court  He  has  just  the  same  power  as  a  man  in  other 
instances  to  do  what  is  lawfol,  but  only  in  sight  of  the 
Court*  Therefore  any  notice  from  him  that  he  was  to  do 
such  a  diing  might  be  very  good  notice  diat  he  was  to  move 
the  Court,  but  could  be  nothing  fiirtber.  He  had  power 
to  ^ve  notice  of  that,  and  to  do  it ;  but  still  it  was  only  a 
notice  of  intmtion«  and  it  is  not  a  measure  till  the  Court 
interpose  for  the  purpose*  This  is  the  sum  and  substance  of 
what  can  be  extracted  from  Mr  Hume  on  the  subiect,  the 
authority  to  which  you  have  been  accustomed  to  roer  in  all 
cases*  As  to  Mr  tfumet»  he  either  is  wrong,  or  perhaps 
corrects  himself  in  another  passage ;  and  he  would  have  ad'> 
niitted  himself  that  that  passage  was  to  be  understood  sub 
modOf  and  that  the  Court  should  consent. 

Let  us  see  where  the  rest  of  the  argument  lies.  Assum- 
ing that  the  public  prosecutor  has  no  power,  without  the 
oct  of  the  Court,  to  abandon  the  libel  to  which  the  pannel 
has  pleaded,  it  occurs  to  me  that  a  most  ready  way  to  this 
jcjuestion  is  to  consider  tb^  case  of  Charti^ria ;  and  what  was 
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done  in  that  case;  and  iiol  only  whut  mm  doiie»  bnt-wlmt 
i$  necessary  to  be  inferred  from  that  ca^.  In  the  case  of 
Charteris  four  jndiclnienta  were  raised ;  and  <ny  learned 
friends  were  pleased  lo  assert,  (they  are  better  aoqaamted 
with  these  ancient  times  than  we),  wat  it  was  at  that  time  a 
practice  to  raise  many  indictments*  Many  of  the  practices 
of  that  pericNl  are  better  honoured  in  the  breach  than  the 
obaervaaoe,  and  many  of  them  areao  by  the  present  Court. 
NotwitlvBtanding  this,  it  was  aaid  tp  be  the  practice  in  thoae 
times  to  raise  a  whole  bunch  of  indictments  at  the  same  time. 
This  was  dome  in  the  case  of  Cokmel  Qiarteris,  who  said  ha 
ahookl  not  be  obliged  to  answer  to  the  whole.  No,  but  ai^ 
swer  to  the  one  read  in  Court,  and  you  may  pkad  to  this  ior 
dictmeot.  You  were  told  the  question  was,  whether  the 
prosecutor  coold  insist  in  fi>ur  at  the  same  time.  I  see  no  such 
cuestiofin  there.  On  the  contrary,  it  is  stat^  by  Mr  Hiunc^ 
ttiat  some  of  these  indictments  were  called  for  other  diet«« 
But,  be  this  as  it  may,  when  Charteris  was  told  he  had  only 
to  plead  to  this  indictment,  what  did  that  force  the  pubUc 
prosecutor  to  do  ?  Whether  he  was  attempting  to  carry  on 
four  a&  the  same  time,  or  one,  is  of  no  consequence;  for  the 
Court  forced  the  others  to  be  aband<med.     Why  obliged  to 

S'  re  up  these  indictments  ?  upon  what  ground  ?  W  hy  was  opt 
e  public  prosecutor  allowed  to  go  .on  with  one,  suspending 
over  the  head  of  the  pannel  all  the  otibees  ?  Why  did  not 
he  say,  he  wished  thi%  and  the  Court  allow  it — the  Court 
saying,  <Mily  answer  one  at  a  time,  and  no  harm  to  suqiepd 
the  others  over  voor  head  :  Tbey  are  not  called  now,  and 
may  never  be  caJied  :  If  you  ave  araoitted,  you  cannot  be 
tri^  again  for  the  same  offence :  They  are  for  the  same 
ofifence,  and  therefore  there  is  no  harm  in  having  these  all ' 
against  yau.  The  Court  would  not  listen  to  this.  The 
prosecutor  was  obliged  to  f^ve  up  the  indictments,  and  then 
Charteris  pleaded*  That  is  a  £ur  state  of  the  case.  Now, 
wAy  did  the  Court  oblige  the  prosecutor  to  give  up  the  in- 
dictment before  the  pleading  ?  That  is  a  home  question  ; 
and  no  answer  has  been  ^vea  to  it.  The.  answer  is  given 
by  Mr  Hume^  and  a  most  satisfactory  answer  it  is,  axul  he 
repeats  it  again  and  again  in  di£EiBrent  passages.  The  rea- 
son was--^pressing  the  pannel  in  the  management  of  his 
defence.  The  Court  ought  not  to  allow  that,  and  why  ? 
Because  contrary  to  the  rules  of  justice — ^tbe  niks  of  justice 
which  are  paramount  to  all  other  rules  in  this  Court.  We 
were  told,  that  an  Act  of  Parliament  is  of  greater  autho- 
rity than  a  law  of  practice  of  the  Court.  I  apprehend,  a 
judgment  of  the  Courts  proceeding  upon  rules  of  justice  is 
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stronger  than  any  otiier  precedent*  I  am  entitled  to  aa- 
aume,  that  this  was  considered  by  the  Court  as  the 
justice  of  «ny  case  in  which  more  than  one  libel  would  be 
hanging  over  a  man'a  head  while  pleading.  Mr  Cranstoun 
put  a  question,  would  it  haive  been  competent  for  the  prose- 
cutor, after  abandoning  these,  to  have  served  them  over 
^igain,  or  new  ones  to  the  same  effect  ?  If  any  public  prose- 
cutor had  dared  to  do  such  a  thing,  the  Court  would  liave 
taught  him  his  duty.  If  any  -pitbiic  prosecutor  had  been 
•danng  enough  so  to  tamper,  and  attempt  to  evade  the  jus- 
tice cf  the  Court,  in  a  manner  ^hich  would  have  been  so 
grossly  shameftil  ^  f  I  am  not  intending  to  apply  any  -strong 
epithets  to  the  proceeding  befiMre  you :  1  think  it  is  a  mis- 
take^ and  a  natural  one^  on  the  part  of  my  learned  friends, 
to  act  as  they  have  done :)  but  in  the  case  of  Cbarteris,  it 
rwould  have  been  considered  a  gross  contempt  of  tbe  judg- 
ment of  the  Court.  What  has  been  done  in  the  present 
case  ?  It  «eems  4hat  a  public  prosecutor  cannot  serve  four 
libels  at  once,  to  the  effect  of  bringing  a  ponnel  to  trial 
upon  one.  Though  he  cannot  do  it,  he  can  do  anothei* 
thing.  He  has  no  occasion  to  serve  his  libds  for  the  same 
time ;  but  immediately  after  the  pannel  has  pleaded  to  one, 
he  may  serve  half  a  dozen  for  the  same  offence,  before  that 
libel  which  has  been  pleaded  to  has  been  disposed  of  by 
the  Court.  It  is  ludicrous  to  maintain  this.  It  is  contrary 
to  all  reason  that  could  be  applied  to  a  thine  of  tlie  kind. 
If  there  is  any  legal  piinciple  in  the  case  of  Chartens,  this 
is  impossible. 

I  apprehend  the  question  lies  here,  if  the  prosecutor 
'was  not  entitled  to  serve  a  new  libel,  then  the  new  libel  was 
not  served,  for  there  is  one  ^eat  law  of  justice  as  of  equity, 
•<<  Id  iantum  poesumus  quod  dejure  possumus"  If  the  public 
prosecutor  had  no  right  to  serve  that  libel,  then  you  will 
consider  that  the  libel  was  not  served,  and  that  is  my  reason 
fbr  insisting  at  your  Lordships'  Bar,  that  the  pannel  cannot 
be  obliged  to  plead  to  that  libel.  The  former  libel  has  not 
been  deserted  to  this  moment^  you  have  not  yet  consented 
to  it.  I  am  not  going  to  say  any  thing  «o  insincere  as  this, 
that  you  will  be  called  upon  to  refiise  your  consent,  when 
proposed  -on  the  motion  of  the  public  prosecutor.  But  the 
puUic  prosecutor  haii  taken  a  high  station  here.  He  re- 
ftises  to  move  your  Lordships  to  desert  the  diet ;  and  there- 
fore you  have  never  had  au  opportunity  of  considering  the 
Kint,  whether  it  should  be  deserted  or  not.  If  the  diet 
d  been  deserted  this  day,  before  we  b^;an  to  state  this 
^  jpoint  to  your  Lordships^  there  is, anther  ground  sufficient 
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•for  «8  ^ich  'would  have  arisen.     I  gbail  not  plead  any 
thing  without  an  interest.    I  am  entitled  to  tell  diem,  the 
libel  would  ia  that  case  have  been  considered  as  served 
Aia  daj,  that  I  may  have  time  to  prepare  my  defencesl 
I  shall  not  enlarge  upon  the  hardship  whioh  might  arise 
to  the  pannely  from  being  obliged  now  to  answer  to  thk 
libel.     It  is  sufficient  for  me,  tlmt  the  practice  which  has 
been  followed  here  is  contrary  to  the  established  prac- 
tice before  your  Lordships,  and  the  best  prosecutors  have 
uniformly  deserted  libels  before  serving  second  indictments. 
There  may  be  hardship  in  this  case,  and  there  might  be 
greater  in  others.     As  to  the  case  which  was  stated  by 
Mr  Cranstoun,  of  two  libels  depending  at  the  same  time, 
and  one  <^  them  where  the  pannel  was  to  be  Uied  in 
Edinburgh,   and  another  at  Aberdeen,  that  proceeding 
would  be  so  harsh  and  unjust,  that  even  leaving  matters 
to  the  discretion  of  your  Lordships,  (which  every  sound 
rule  of  jurisprudence  is  against,    for  the  Court  should 
have  no  discretion  as  to  such  matters,)  you  would  inter- 
pose a  remedy  for  the  evil.     But  the  rule  of  law  ift  not 
more  against  such  a  proceeding  than  against  the  present. 
I  should  have  no  apprehension  of  the  consequence  in  that 
case;  for,  till  a  total  desertion  of  law  and- justice  in  the 
oountrv,   such  a  thing  could  not  be  admitted.     But,  is 
•it  no  hardship  to.be  perplexed  with  two  libels  at  the 
same  time?   The  questi<Mi  of  relevancy  is  attended  with 
the  greatest  nicety  and  difficulty,  and  has  given  Counsel 
.a  great  deal  of  trouble  already-^and  is  there  no  hardshm 
in  having  to  give  as  much  consideration  to  a  new  libel  r 
That  former  libel  was  attended  with  so  much  difficulhr^. 
and  ixrcupied  so  much  of  the  attention  of  the  panners 
Counsel,  that  there  is  no  saying  what  pleas  might  have 
aris^i  to  them  under  diat  libel,  and  prevailed  them  from 
paying  attention  to  the  new  libel.     What  if  the  Counsel 
m  the  former  case  had  not  thought  it  incumbent  on  them  to 
support  the  pannel  in  the  present  case  ?    What  if  he  had 
bc^  deserted  by  hb  agents  ?     I  do  not  suppose  there  id 
any  chance  of  tliat  in  this  case;  but  this  signiiies  nothing  at 
all  to  a  general  rule,  to  which  your  Lorcbhips  should  ad- 
•  hare  in  all  cases.    There  have  been  cases,  in  which  a  man 
has  been  defended  by  Counsel  and  agent  in  one.indictment, 
who  did  not  think  it  incumbent  upon  them  to  defend  him 
in  another.    It  was  said,  that  the  pannel  had  notice  a  consi- 
derable time  ago  that  the  libel  was  to  be  abandoned.    That 
was  an  accommodation  given.     But  what  if  the  public  prck» 
secutor  had  given  no\such  notice?    It  was  not  incumbent 
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on  bim  to  give  any  notioe.  And  as  the  pannd  wouU  havi» 
been  brought  to  this  Bar,  with'  his  Counsel  and  agents 
ready  to  ck&nd  him  in  the  fonner  case,  after  bestowing 
mat  attention  upon  it,  but  not  prepared  to  defend  him  in 
uiis  case ;  is  not  that  a  sttnatioa  which  your  Lordships  would 
tdce  into  oonsideration,  if  anv  thing  depend  upon  the 
possible  hardship?  The  Cowisel  and  agents  rai^t  have  be^i 
bronghit  to  yoor  Lordships^  Bar,  under  the  impression,  that 
^be  tnal  Was  to  go  on  on  the  first  indictmant.  When  they 
^ame^  ready  to  defend  him,  they  are  told  that  that  ease  is  not 
to  be  tried.  The  prosecntor  prays  the  Court  to  desert  the 
diet  pro  loco  et  tempore^  and  then  proceeds  upon  a  new  in- 
^dicttnent,  of  which  the  Counsd  and  agents  had  no  notice 
whaterer.  .Having  held  this  out  i^ainst  him,  he  finds  the 
'wbcde  trouble,  research,  time,  and  expense  of  previous  pre- 
parataan,  thrown  away,  and  that  he  must  be  rea^,  upoti 
the  most  summary  warning,  to  proceed  to  trial  on  another 
indictment* 

i  may  be  told,  $udi  a  case  can  hardly  happen,  in  whicb 
the  pannel  can  be  deprived  of  the  whole  indudie;  but^  if  hfs 
may  be  deprived  of  even  a  part  of  the  indmcue^  he  may 
thereby  kne  the  assistance  of  has  agent  and  Counsel,  and 
what  ismore^  may  be  deprived  of  the  most  materia^  witiieBses. 

We  are  told,  that,  in  tUs  indictment,  there  is  only  an 
alteiwtion  in  a  few  words  of  the  fiMrmer.  There  is  the  very 
greatest  diflerence  between  the  two  indictments ;  which  is 
most  difficult  to  cfefend,  it  is  not  fi>r  me  to  say.  The  niqor 
proposition  is  the  same  in  both ;  but  the  minor  is  esaentialiy 
diiferent ;  and  the  two  require  diffirent  sorts  of  urgumetitB* 

LoBD  H£RMAKD.--*Objectk>n  not  very  material  at  first, 
•has  now  as  to  the  pannel's  interest  dwindled  into  nothinir. 
For  as  it  is  not  plesded  that  the  second  indictment  u  nuU, 
so  as  soon  as  fifteen  d^^  elapse  firom  the  abandonment  by 
<tfae  prosecutor,  he  <oan  oe  brought  to  triaL    But  it  is  ai|gued 
there  is  a  distinction  where  pomiri  has  pleaded,  t.  e.  uttered 
.the  words  *  not  gniky,'  for  that,  it  is  ssid,  constitutes  litis- 
<oontestation.    Doubts  if  that  be  a  phrase  in  criminal  law- 
It  does  not  occur  in  any  one  authori^.    But  if  it  be,  it 
most  be  undentood  as  in  dvUUms.    Litiscontestation,  how* 
<eiver,  is  not  constituted  by  defences  nor  by  pleadings  it 
never  takes  eflSsct  till  an  not  be  extracted,  not  an  act  and 
-cranmission  of  modern  introduction ;  but  an  act  fi>r  proof 
before  die  Court,  or  b^ire  the  Ordinari^  on  oaths  and  wit- 


.    On  thisanalogy  the  powere  of  the  prosecutor  oontinii^ 
till  a  jury  be  impannelled,  and  so  was  found  in  the  case  of 


ArthibaM,  1 7d8.  On  this  ground  I  canoDt  agree  to  ttttte 
out  of  the  list  of  case^  those  in  which  <  not  guilty'  has  not 
been  pleaded.  On  the. other  hand,  pannel's  argument  can- 
not be  redargued  on  what  is  called  list  of  cases  beyond  the 
period  of  search.  Additional  cases  are  giiren  in  for  pannd, 
in  all  of  which  the  diet  had  been  expressly  deserted ;  but 
precedents  enough  remain  to  setde  the  law. 

In  1st  case,  Lawson. — ^Diet  deserted. 

In  2d  case,  Bortis»-~No  desertion,  and  trial  proceeded 
on  second  indictment* 

In  dd  case,  Berry.— *Same  procedure. 

5.  Mendham. — Argument  that  pannel  had  no  interest  to 
object ; — not  understood. 

?•  Lindsay  Crawfiird«-<»A  serious  case,  yet  without  deser- 
tion ;  trial  proceeded  on  second  indictment.  It  is  argued, 
tiiat  in  none  of  these  cases  was  the  objection  pleaded. 
Why?  because  it  was  not  thought  relevant:  The  whole 
Bar  has  been  in  a  dream,  till  the  ingenuity  of  the  Coun- 
sel hare  discovered  what  had  been  hid  from  their  pre- 
decessors^ though  with  all  deference  to  than  not  their  in- 
feriors in  ability ;  and  die  same  observation  equally  applies 
to  die  Court. 

Is  not  this  sufficient  to  establbh  a  point  of  form  ?  In  one 
case,  however,  the  objection  was  brought  into  view  by  my- 
self BaHantine  against  Sommerville. 

Mv  notes  correspond  with  Mr  Drummond's.  An  objec- 
tion bj  a  Judge  is  as  stronff  as  that  by  a  Counsel. 

In  lOdi  case^  Horn. — No  deserdon,  and  trial  proceeded 
on  second  indictment.  That  second  indictment  is  compe- 
tent, inveterate  usage  proves. 

Lord  Gillies. — ^This  objecdcm  came  unexpectedly,  and 
we  gave  our  opinions  immediately  after  it  was  stated.  It 
happens  that  the  opinion  which  I  then  delivered  is  that 
which  I  have  formed  after  all  I  have  since  heard  of  the  case. 
The  opinion  I  gave  was,  that  the  first  indictment  was  not 
abandoned  by  the  service  of  die  second.     I  understood  the 

{ilea  stated  on  the  part  of  die  public  prosecutor  to  be,  that 
nr  serving  a  second  indictment  the  first  was  abandoned,  awl 
that  there  was  therefore  no  occasion  for  desertfim  the  diet. 
I  think  this  doctrine  erroneous.  I  think  the  first  indict- 
ment did  not  fill!  by  the  execudon  of  the  second;  and  die 
consequence  is,  that  as  there  are  two  indictments  subsisdng 
against  the  pannel  at  the  same  time,  one  of  them  must  be 
disposed  of  oefore  the  other  is  proceeded  in.  The  service 
<^of  the  second  indietment  does  not  ifypear  to  ine  to  be  ndi^ 
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but  the-praoner  nmat  be  eotitled  to  such  delay  as  your 
Lordships  may  think  reasonable,  to  prepare  for  hia  trial 

•  upon  it. 

I  conceive  it  to  be  certain  that  the  Court  would  think  it 
.  a  piece  of  great  injustice^  if  the  public  prosecutor,  after  senr- 
.ing  a  second  indictment,  should  insist  on  proceeding  with 
the  first ;  but  I  know  no  principle  or  practice  which  entitles 
me  to  say  he  cannot  do  this.  But  whether  he  would  be  en- 
titled to  go  on  with  the  first  or  not,  the  prisoner  may  be 
'  entitled  to  insist  that  he  should  go  on  with  it.  What  is  the 
answer  niade  to  this?  A  broad  assertion  that  the  public 
prosecutor  has  entirely  the  controul  over  his  own  instance, 
— that  he  ma^  abandon  it  whenever  he  pleases, — and  that 

•  we  cannot  insist  it  shall  be  prolonged  a  single  moment  after 
he  pleases.  He  has  certainly  a  controul  over  his  instance, 
^-4e  may  pass  from  his  first  indictment,*»but  what'  is  the 
consequence  ?  The  Court  pronounces  an  interlocutor  de- 
serting the  diet,  and  in  such  terms  as.  they  think  proper. 
If  be  passes  from  it  for  no  reason,  or  for  bad  reasons,  your 
Lorddiips  m§Lj  desert  the  diet  simpliaiter^  You  have  the 
same  power  of  checking  him  as  any  private  prosecut(U. 

The  assertion,  that  ^*  his  Majesty's  Advocate  possesses  an 
•TOicontrolled  power  over  his  instance  in  all  stages  oFa  cri- 
minal process,  if  it  is  to  be  taken  literally,  is  directly  in 
opposition  to  the  doctrine  laid  down  in  the  case  of  AnAibald 
in  1 768 ;  but  if  it  merely  means  that  he  possesses  an  un- 
controlled power  over  his  histance,  subject  to  the  controul 
of  the  Court,  then  it  means  nothing  but  what  I  have  already 
said,  that  although  the  public  prosecutor  may  withdraw  his 
instance,  yet  the  effect  of  his  doing  so  is,  that  the  Court  is 
called  upon  to  desert  the  diet,  but  in  such  terms  as  they 
think  proper, — pro  loco  ei  tevipore^  with  right  to  him  to  in- 
sist again ;  or  if  the  prisoner  diews  that  he  acts  improperly, 
then  your  Lordships  can  desert  it  simpUciter. 
.  I  must  say  generally,  that  I  am  not  in  any  case  for  intro- 
ducing novelty  in  points  of  practice,  or  doing  any  thing  in- 
consistafit  with  established  la(w,  by  which  a  pannel  may  be 
prejudiced,  or  which  has  a  tendency  to  increase  the  power 
of  the  public  prosecutor.  His  powers  in  this  country  are 
far  greater  than  in  the  nei^bouring  kingdom — greater  per- 
•haps  than  in  any  other  country  I  do  not  state  they  are 
greater  than  they  ought  to  be.  mt  as  they  are  so  great  they 
diould  be  watched  by  us.  Viewing  the  matter  in  this  light, 
I  think  it  proper  to  state,  that  the  prosecutor  having  raised 
a  second  indictment,  the  Court  may,  upon  his  motion,  desert 
.the  ^t  pro  Joco  ^  iemporeM    It  remams  for  the  prisoner  to 


shew,  if  he  can,  that  the  second  indictment  has  been  raised 
and  the  first  abandoned  for  unjustifiable  purposes ;  and*  if 
he  can  make  out  this,  your  Lordships  will  desert  the  diet 
simpliciter. 

I  stale  these  matters  with  reference  to  general  principle^ 
and  not  to  any  thing  which  ha*  occurred.     For  there  i^- 
no  plea  here  of  actunf  hardship,  and  the  pannel  cannot  be 
exposed  to  any  injury  whatever  from  what  has  taken  place. 

The  only  point  upon  which  1  gave  no  opinion  formeriy 
is  now  one  of  the  pleas  of  the  pannel,  that  the  service  of -^ 
the  second  indictment  is  null  in  consequence  of  the  first ' 
indfctment  not  having  been  deserted.  I  said  formerly  I ' 
did  not  think  so,  and  I  remain  of  that  opinion.  .  That  opi-'^ 
nion  is  formed  upon  considering  the  precedents  mentioned  ^ 
in  the  additional  minutes*.  .'       .    - 

With  reference  to  the  practice^  I  need  add  nothing  to- 
what  has  been  said.  As  to  the  case  of  SomerviUe,  we  are 
informed  that  the  difficulty  was  started ;  and  what  was  the 
consequence  ?  The  objection  on  being  argued  was  overruled. 
In  that  case,  after  an  indictment  had  been  raised,  executed  and 
pleaded  to,  the  Court,  without  deserting,  proceeded  to  the  trial 
on  the  second.  I  had  the  honour  to  sit  as-  a  Judge  upon  that 
trial,  and  I  think  we  were  wrong.  I  think  it  was  the  duty 
erf*  the  Court  to  have  disposed  of  the  first  indictment  by  in- 
t^locutor  before  proceeding  to  trial  on  the  second ;  and,  in 
not  doing  so,  our  proceedings  appear  to  me  to  ha^  been 
erroneous.  The  proceeding  in  the  case  of  Hamilton,  in- 
which  Ihmcan  Forbes  "  consents  to  the  deserting  of  the  diet  \ 
without  prejudice  to  him  to  insist  in  the  new  indictment,'^  ap- 
pears to  be  more  correct  than  that  in  Somerville'^  ease. 
«•  The  Lord  Justice  Clerk,  &c.  in  respect  of  the  above  con- 
sent, desert  the  diet  upon  diis  indictment,  without  prejudice 
to  the  pursuer  to  insist  upon  the  new  indictment  as  ao- 
cords."  That  is  the  principle  upon  which  I  proceed,  and 
that  is  the  precedent  which  ought  to  be  followed.  For  I 
cannot  subscribe  to  the  doctrine,  that  a  libel,  after  having 
been  pleaded  to,  may  be  abandoned  in  any  circumstances  in 
such  terms  as  the  Lord  Advocate  jchuses  to  dictate.  All 
that  remains  is  the  question,  what  delay  shall  be  given  to 
the  prisoner  ?    At  present  1  give  no  opinion  on  that. 

Lord  Pitmiixt. — ^I  have  no  reason  to  think,  except  firom 
the  anxiefy  displayed  by  the  prisoner's  Counsel  in  arguing 
the  point,  that  the  question  at  issue  is  of  any  importance  to 
the  prisoner ;  but  it  is  of  importance  to  the  law  and  to  the 
practice  in  this  Court;  and  I  trusty  that,  after  having 
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heard  and  read  so  niucfa  on  the  subj^  we  shall  be  able  ta 
pronounce  an  interlocator  which  wiU  set  this  matter  on  a 
proper  looting  i^  tiipe  to  conie« 

The  argument  so  ably  stated  by  Mr  Cranstoun  is  now 
reduced  into  writing,  i^id  stands  upon  the  record  of  the 
Court;  and  it  ^>pears  to  me^  that  in  Ae  radical  point 
there  is  a  material  error. on  that  side  of  the  bar*  It  is  said 
in  the  ^iimte  for  the  prisoner,  that  it  is  incompe^nt  to 
serve  one  Ubel  while  anotheri  byhavii^  been  pleaded  to,  is 
still  cun:«nt  against  a  pannel.  This  is  the  first  and  radical 
question.  We  n^ust  first  consider  whether  a  second  libel 
c4n  be  served  while. a  former  is  in  d^>endence,  and  thei 
pamie)  h$B  pleaded  guilty  or  not  guilty  to  it.  Now,  upon 
this  point  I  maintain,  there  is  no  authority  in  the  text-books, 
nor  in  the  precedents  of  this  Court,  for  the  proposition  ad- 
vanced by  Mr  Cranstonn, 

A  distinction  has  indeed  been  taken  b^ween  the  case  of 
a  prisoner  haying  pleaded  to  the  first  indictment,  and  his 
npt  having  as  yet  been  called  upon  to  plead ;  and  it  is  true 
tjiat  many  of  the  decided  cases  which  have  been  noticed,  re- 
£(r  pnlv  to  the  case  of  the  pannel  not  h#vin^  pleaded.  The 
case  of  Lawsou  in  17S5*«-^f  Burns  and  Veitch  in  17B9--*of 
Berry  and  Robertsons  |uid  Callendar  in  1793-*^of  Scott  in 
1794rHQf  Lindsay  Crawfifrd  ^nd  Bradley  in  ^181 2;  the 
older  cases  of  Nicol^n  in  1711 ,  and  Inglis  in  1790,  were 
all  of  thein  cases  in  which  the  pannel  had  not  pleaded  to 
the  indictment ;  and,  in  such  caa^  it  iis  admitted  by  the 
prisoner's  Counsel  in  the  argument  which  we  have  heardf 
that  a  second  indictment  inay  be  served. 

But  i  must  venture  to  $\a\&  that  th^e  is  no  room  for  the 
distinction  in  principle  between  the  case  of  a  prisoner  hav- 
ing pleadedy  and  his  not  haying  pleaded  to  the  indictment, 
in  so  far  as  concerns  the  right  ot  the  public  prosecutor  to 
serve  a  second  indictment  upon  him.  If  there  was  room 
for  this  distinction,  the  diet  coqid  never  be  deserted  after  the 
prisonc^r  had  pleaded  to  the  indictment,  and  an  interlocutor 
on  the  relevancy  been  pronounced  ;--^the  prisoner  would 
have  a  jus  qtuesitum  in  the  proceedings — he  would  be  en- 
titled to  say  that  the  Court  has  no  power  to  desert  the  diet. 
This  point  was  most  ably  argued  in  the  case  of  Archibald* 
in  1768,  which  is  reported  in  M^Laurin's  cases.  There 
was  much  learning  displayed  in  the  argument,  ai|d  the  re- 
port of  the  case  has  assisted  me  in  forming  mv  (pinion  on 
the  question  no^  before  us.  |t  wa3  cont^ndeu  ni  the  case 
of  Archibald,  that  the  pannel  having  pleaded  to  the  indict*- 
ment,  and  an  interlocutor  of  rdevancy  having  been  pro- 


nouhced,  the  diet  could  not  be  deserted.  But,  m  the 
face  of  4iU  plea,  it  was  found  bjr  the  Court  that  the  public  > 
prosecutor  had  a  rieht  to  call  upon  the  Court  to  desert  the 
dkt,  and  they  did  msert  accordingly. 

The  truth  is,  that  it  is  incorrect  to  speak  ^f  joining  i9Stt^ 
or  of  litiaoontestatbn  in  criminal  matters;  Xhfi  iteasonjis, 
that  liiere  is  no  room  for  the  ccmtract  upon  which«  in  efvil 
cauaesi  litiscontestation  proceeds.  The  diet  may  be  deserts 
ed  at  any  stage  of  the  procedure  until  the  ossiMC  ia  l^. 
<<  We  have  now,"  (says  Mr  H«me^  when  treating  of  ibm 
sulgect,  y«d.  ii.  p.  86.)  <<  adftoced  to  that  pctriod  ofa  er}mi-> 
nal  prooess  when  it  assumes  a  new  shape,  aud  is  in  several 
respects'  tmaterially  altered  in  its  nature  by  the-  narioiiAg  and 
swearing  cff)  as  we  call  it,  srM'i^  of  tlie  assise  of  fifteen  per* 
sons,  who  are  to  paas  on  the  trial  of  the  prisoner,  hi  par- 
ticnfaur,  that  step  is  attended  with  this  ch^^  in  the  ooii£- 
tion  of  the  process,  that  the  prosecutor  nolongmr  hat  it  in 
liis  power  for  any  reason  to  obtain  a  deserl&cm  of  the  diet» 
but  must  let  his  interest  take  its  fate  with  this  libel.  Until 
then,  aad  even  after  interlocutor  of  redevancy,  the  prose-^ 
cutor,  on  good  cause  shewn  foe  it^  may  stUI  be  allowed  to 
desert  the  instance  pro  loeo  et  tewnpore^  and  save  his  ri^t  of 
insisting  anew,  at  a  more  convenioit  time  and  on  anoth^ 
indictment,"  &c. 

Acc6rdiogIy»  we  have  a  number  of  cfutboritiea  for  the 
proposition  that  the  public  prosecutor  may,  before  the  assise 
IS  set,  desert  the  diet,  and  serve  a  second  indictment  te  the 
pannel.  We  have  the  old  eases  of  Hamilton  in  1714,  of. 
Femie  in.  1720 ;  the  case  of  Mendham  in  1804,  of  Someiw 
ville  in  1818,  of  Horn  in  18ia,  and  of  BeU  fifyA  Doo^^las  in 
1817.    There  are  these,  six  cases  at  different  pmod»  in  the 

Kctice  of  this  Court,  in  which  a  second  iiidititment  hat 
n  served  before  the  first  was  disposed  o£  It  has  beni 
suggested,  that  the  Court  proceeded  inMutiousIy  in  allow^ 
ing  the  second  trial  to  proceed  before  the  first  indictment 
was  disposed  of.  I  shall  qpeak  to  that  point  afterwards* 
At  present  I  am  considering  whether  the  secotid  indictment 
was  regularlv  served;  and  the  cases  now  referred  te  are. 
quite  invinciole  autliorities  to  show  that  a  second  indict* 
ment  may  be  served  while  a  first  is  undisposed  ot  If  this 
were  a  nullity  and  incompetent,  is  it  possible  to  suppose 
that  the  Court  would  have  allowed  the  trial  on  the  second 
indictment  to  proceed?  The  cases  now  mentioned  leave 
my  mind  without  a  shadow  cHT  doubt,  that  a  seeohd  indict* 
ment  for  the  same  crime  may  be  served  while  a  foimeff  one 
is  not  di^NMed  of  a^  has  been  {beaded  to« 
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'  iThere  was  an  attempt  made  to  rear  an  argument  against 
this  proposition,  on  tbe  circmnstanGe  that  the  diet  cannot 
be  deserted  without  the  leave  of  the  Court;  and  it  was  said 
the  second  indictment  ought  not  to  be  served,  pending  the 
first,  because  the  inducMB  are  given  to  enable  the  pannel  io 
prepare  his  defences,  and  he  cannot  prepare  hknself  when 
he  is  unceictain  which  ef  two  charMs  he  is  to  meet.  This, 
Imwever,  is  merely  an  equitable  {Uea  against  going  to  trial 
on  the  particular  day,  and  is  just  one  of  those  pleas  which 
must  be  left  to  the  discretion  of  the  Court  A  paimel  comes 
forward,-  and  states  that  he  is  harassed  by  the  depending ' 
of  two  indictments,  and  therefore  he  moves  the  Coort  l;|iat 
the  trial  should  be  delayed.  This  does  not  prove  that  the ' 
8«Tice  of  the  second  indictment  was  irr^ular,  and  a  nul- 
lity ;  but  it  may  be  a  good  reason  for  granting  delay.  ' 

Here,  then,  I  bottom  my  c^inion.  Mv  fundamaatal 
proposition  is,  that  a  seeond  indictment  may  be  served  while 
the  first  is  not  disposed  of,  and  has  been  pleaded  to. 

Tbe  second  linh  in  the  Argument  is,  that  if  the  service  of 
die  indictment  was  regular,  then  the  indueue  of  fifteen  days 
must  run  from  the  date  of  the  service.  The  indueia  cannot 
ran  fipom  the  abandonment  or  desertion  of  the  first  libeK 
There  is  no  period  known  to  me  from  which  the  induda 
can  run  but  fi^m  the  period  of  service. 
'  The  seomd  indictment,  then,  was  regularly  served,  and 
the  indueia  run  firom  that  date. 

In  the  next  proposition  all  are  agreed,  viz.  that  no  person ' 
can  be  made  to  answer  upon  more  than  one  indictment  fcnr  the 
same  ofFencew  The  question  then  comes  to  turn  upon  thia 
single  point.  Whether  it  is  necessary  in  point  -df  form  for' 
the  Court  to  dei^^rt  the  diet  of  the  first  indictment  ?  or  whe- 
ther it  shall  be  held  as  virtually  abandoned  by  the  mere 
service  of  a  second  indictment  ?  This  is  the  only  question 
beforethe  Court,  Whether  upon  a  pannel  coming  here  with 
two  indictments,  both  regularly  served,  is  it  necessary,  in 
pcHnt  of  form,  to  desert  the  first  by  an  interlocutor  of  Court; 
or  whether  is  it  already  virtually  abandoned  by  the  service 
of  the  second  ?  The  whole  qoestion  comes  to  this,  and  the 
opinion  I  give  upon  it,  after  looking  to  the  precedents,  is, 
that  it  is  more  regular  to  desert  formally  when  the  pannel 
desires  iL 

I  am  aware  that  the  doctrine  of  virtual  abandonttient  has 
been  acted  upon  in  many  cases.  But  in  none  of  these  cases 
was  it  explicitly  brought  under  the  notice  of  the  Court,  ex- 
cept in  the  case  of  Somerville,  and  in  that  case  no  objection 
to  it  was  taken  by  the  pannel.    It  does,  therefore^  appear 
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to  me*  fiiai  iMidi  it  ia  seriouflty  cJbjacted  hy  a  fnaooieftf  win 
dae  prMcttt  c«^  that  a  firal  indictaKnit  is  banging  over  l&i» 
li«i09 1^  should  deaife  a  AfiBnle  from  the  proseeittor  paniiig 
from  the  first  iodiotiBoit,  anid  should  prcmoiiiice  an  interior 
alitor  daasrting  the  diet. 

At  the  same  timie  it  is  plain  that  the  panoel  could  not 
aafier  any  ingury  fron  the  virtual  abandotunent;  because 
liie  proaeeotor,  by  exeeuttng  a  second^  means  to  abandooi 
die  first.  The  pannel,  too;  hnew,  that  the  moment  a  second 
was  served^  he  wws  quit  of  the  first*  Kaowuig  this^  he  was 
fireefipcmiaiiypetpfexitjr  arising  from  a  double  plea*  There«» 
£9re  there  is  a  gv«at  deal  of  equity  in  the  doctrine  that  the  first 
indiotmeiili  &fit  iptojwtj  by  the  senrwp  of  a  second  for  the 
same  orime,  and  I  would  not  be  for  altering  the  practice  when 
^  pemael  awakes  no  objection*  But  when  the  paimel  cornea 
and  states  that  there  is  a  first  iftdiclment  hanging  over  him^ 
and  deaises  it  should  be  given  up,  the  Court  should  declare 
it  deaorledv  and  then  tliw  paimel  should  gO'  to  trial  on  the 
second  iniUctaieiit.'  TThe  vesult  is,  that  ^  trial  prooeeda 
upon  the  very  (fay  to  which  the  inducm  run.  On  Monday 
mt  we  bad  nothing  to  do  in  this  case  but  to  declare  that 
the  fiist  indietneat  was  at  an  end;  and  the  second  being 
regular,  and  the  inducue  having  ri^ii  we  might  have  pro-* 
ceeded  to  the.triidf  or  might  have  ffiven  a  delay  if  asked  for, 
and  upon  cause  shewn  for  the  IndingaMse. 

Loud  BcmoiivThe  Judoas  who  have  gone  before  me 
have  anticipated  the  ground  of  my  opiniour  I  am  no^ 
ashamed  to  oonfoss  that  I  hate  idtered  my  opinion*  There 
are  two  qiiestiona  to  be  decided.  One  ia,  whether  we  are 
entitled  to  take  into  consideration  the  second  indictment 
till  the  firsts  ia  expveasly  abandoned*  And  the  second  i% 
whether  the  senvioe  of  the  second  isto  be  considered  a  ser- 
vice at  alU  aa  the  first  was  not  expressly  abandoned*  l 
confess  that  last  day  1  was  of  opinion  tbait  both  these  poiuta 
should  be  decided  in  favour  of  the  pannel — that  the  autho* 
nty  of  the  Court  was  necessary — and  thai  the  former  ser- 
vicCf  before  authority  was  obtamed  to  the  abandoning  the 
first  indictment^  was  not  a  good  one#  But,  upon  con- 
sidering the  subject  further,  I  think  I  was  wron^  in  part^ 
in  that  opinion.  I  think  the  prosecutor  has  no  ri^ht  to 
pass  fiimi  his  libel,  to  the  effect  of  making  us  consider  a 
new  one  without  the  authority  of  the  Court.  After  a  first 
iadictment  has  been  pleaded  to^  the  authority  of  the  Court 
should  be  had  for  its  abandonments 
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The  more  important  question  remaimi,  whether  the  ser- 
rice  of  the  second,  during  the  pendency  of  the  first,  is  a 
nullity  or  a  good  service.  I  am  quite  clear,  from  the  pre- 
cedents which  have  be^i  stated  mf  my  brethren,  that  the 
prior  service  is  a  mod  sei-vice.  Ine  pannel's  Counsel  have 
admitted,  that  if  Uie  pannet  h^d  not  pleaded,  this  service 
was  a  good  service.  Now,  I  cannot  see  what  differoice  can 
be  maoe  by  his  pronouncing  the  words  <<  Not  Guilty."  If 
Ktiscontestation  were  to  go  into  account,  it  would-  be  the 
impanneUing  of  the  Jury  which  was  to  oHistb^ute  it.  Be- 
fore the  Jury  is  sworn,  and  after  the  pannel  has  pleaded  not 
guilty,  all  objections  are  open  to  him,  not  merety  prelimi- 
nary objections  to  citation,  8cc.  he  may  state  objections  to 
the  relevancy  of  the  libel.  On  the  other  hand,  the  prose*- 
cutor  is  not  precluded  from  getting  the  diet  deserted  pro 
loco  et  tempore^  any  more  than  if  no  pleading  had  taken 
place.  The  legal  inducia  must  run  from  the  service  of  the 
second  indictment  But  the  Court  will  never  refuse  any 
equitable  delay  which  may  be  asked  by  the  pannd. 

Lord  Justice  Clerk. — I  concur  in  opinion  with  all  of 
your  Lordships,  that  when  objections  are  taken  and  answer- 
ed in  the  anxious  manner  adopted  in  the  present  ease,  with 
regard  to  a  matter  of  form  and  practice  in  our  procedurey 
we  ought  to  take  every  means  of  information,  imd  decide 
with  deliberation ;  and  so  &r  from  regretting  the  time  which 
has  been  spent  in  this  discussion,  I  have  to  express  my  sa- 
tisfaction, that  on  the  former  occasion  we  adc^ted  the 
course  which  was  followed  of  ordering  a  search  into  the 
practice  of  the  Court.  But^  now  that  we  have  the  result  oi 
that  search  before  us,  we  are  called  upon  to  say,  whether 
the  public  prosecutor,  having,  during  the  dependence  of  an 
indicttaient  which  has  been  pleaded  to,  and  upon  die  rele* 
vancy  of  which  Informaticms  were  ord^ed,  executed  a  new  . 
indictment,  is  entitled  to  proceed  upon  it  against  the  pan- 
nel. I  concur  with  my  learned  brother  on  my  right  handt 
tiiat  this  is  the  fundamental  and  preliminary  question,  and 
that  upon  it  it  is  necessary  to  form  our  opinions  in  deciding 
this  case.  But  after  the  very  clear  and  luminous  statement 
from  the  learned  Judge  to  whom  I  allude^  I  should  be  guilty 
of  undue  encroachment  upon  your  Lordships'  time  if  I  were 
to  enter  into  a  detail  of  the  grounds  of  my  opinion  as  to 
tJiat  preliminary  objection.  I  shall  onlv  say  in  one  word» 
t]ierefore,  that  upon  a  carefol  consideration  of  the  argument 
upon  the  principle  and  train  of  practice  now  before  us,  I 
have  formed  a  dear,  and  will  venture  to  say,  an  unalterable 
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•piDioDf  that  Ikere  »  nothing  in  the  law  ^r  practice  of  this 
Court  to  prevent  a  public  prosecutor  from  serving  a  second 
indictment  during  the  dependence  of  a  prior  one ;  and  that 
when  the  legal  period  of  induda,  granted  by  custom  to  a 
pannel  has  expired,  the  prosecutor  may  proceed  upon  that 
indictment.  As  to  what  he  is  to  do  upon  the  second,  that 
is  a  different  question.  But  as  to  the  power  of  serving  a 
second  indictment  in  such  circumstances,  I  do  not  entertain 
a  shadow  of  doubt.  It  seems  completely  conceded  by  the 
learned  Counsd  for  the  prisoner,  that  such  has  .been  the 
practice,  and  a  practice  to  which  no  objection  jcbh  be  stated, 
wbere  a  pannel  has  not  pleaded  to  an  indictment.  It  ap- 
pears, however,  to  me^  that  the  momant  that  concession  is 
granted,  there  is  nothing  to  hinder  a  second  indictment  be* 
mg  served  in  all  cases.  For  we  are  brought  to  very  narrow 
ground  indeed,  if  the  whole  objection  be,  uiat  the  first  indicts 
ment  has  been  read  and  pleaded  to ;  as,  after  the  most  care* 
fill  attention  to  the  distinction  taken,  I  can  find  no  autho- 
ri^  whatever  for  it  in  law.  I  am  of  the  opinion  already  de« 
livered  to  your  Lordships,  that  there  is  no  foundation  £br 
assimilating  what  is  called  litiscontestation  in  this  case,  to 
what  occurs  in  civil  cases.  That  point,  as  far  as  it  could 
apply,  was  argued,  and  in  realitv  decided,  in  the  case  of 
Archibald,  against  the  pannel.  Your  Lordships  see,  from 
the  repoit  in  Maclaurin,  that  the  Court  had  every  thing 
before  them  that  could  be  uiged  as  to  litiscontestation  pre- 
cluding the  desertion  of  diet  and  the  service  of  another  in- 
dictment; but  the  decision  there  went  in  fact  on  the  ground 
that  there  was  .no  litiscontestation  in  the  sense  in  which  it  oc- 
curs in  civil  .xBases ;  and,  at  all  events,  that  it  could  onlv  take 
place  where  an  indictment  has  been  remitted  to  the  know- 
ledge of  an  assize.  If,  therefore^  the  public  prosecutor  may 
raise  a  second  indictment,  and  proceed  upon  it  at  the  end  m 
the  indMcine^  it  takes  the  bottom  out  of  the  only  difficulty 
which  occurs  in  Jthis  case,  and  the  only  solid  argument 
stated  in  support  of  the  objection.  For  I  am  .clear  that  no 
prejudice  could  arise  to  the  pannel  by  the  procedure  object- 
ed to.  There  is  one  view  of  this  subject  to  which  I  beg 
your  Lorddiips'  attention.  .Suppose  the  inductee  of  a  new 
indictment  raised  in  this  case  had  run  to  the  20th  of  May, 
the  diet  of  the  former  having  been  continued  till  the  19tb, 
it  is  perfectly  dear,  that  if  there  had  been  no  meeting  of 
Court  on  the  latter  day,  the  instance  on  the  former  indict- 
ment would  have  been  extinguished,  and  no  proceeding 
could  have  taken  place  upon  it,  and  nothing  would  have 
been  required  to  be  entered  upon  your  Loroships'  record. 


M 

OntheSOthof  Biqr,  bowercr,  Idi  Migerty^  Advocate  wiiU 
be  entitled  tomp^re  tbe  Court  to  take  «p  the  indictment,  die 
inducus  of  which  had  nin,  and  the  diet  mwt  of  course  have 
been  called*  Now,  ooidd  it  have  been  said  there  wais  any 
thiag  of  the  naliiire  of  litiaeootefltetiioii,  or  that  the  paanei 
had  a^  ^puEsiimn  which  could  have  veqawed  the  interfe^ 
renoe  aCyomr  Lordships?  There  is  no  authority  fer  requir- 
ing it  to  be  shewa  the  iaatance  has  beoi  extinj^ushed,  and 
therefore  to  that  extent  die  public  proseoifeor  must  be  fadd 
to  httfe  abandoned  his  chai^  without  the  neoessiw  of  ap- 
plying to  your  Locdshipe.  Your  Lordships  nether  have 
nor  would  havie  given  the  dighteat  impediment  to  that  pro 
ieeeding,  but  must  have  taken  up  the  seoood  indictment,  and 
have  Sdd  thait  with  TegBLid  to  the  former  indictment  there 
was  an  end  of  the  casew 

But  it  was  said,  whete  the  diets  happen  to  fall  on  the 
eame  day  the  case  is  aitared,  and  jwwr  Loidahips  are  called 
upon  to  adept  a  ^t>ceeding  whidi  the  pannel  says  may  be 
ftvoorable  to  him*  If  any  ground  were  to  be  made  out 
for  supposipg  that  a  pamiel  could  be  regarded  as  atand* 
ing  in  the  situathm  Oiarteris  is  said  to  have  been  placed 
hi,  then  your  Lorddiips  by  your  authority  would  effiyrd 
jL  remedy  for  any  such  hardmip.  If  you  saw  the  public 
prosecutor  («^ich  I  oaonot  suppose  possible)  attempt* 
ing  to  harass  a  pannel  by  4*aising  against  faira  a  num- 
ber  of  indictments  in  succession,  and  leaving  him  doubt&l 
upon  idiich  he  was  to  be  tided, — or  take  the  supposition  of 
eeveral  new  ones  being  raised  after  his  pleading  to  the 
iSrst,  you  would  everciae  that  power  with  which  you  are 
entrusted  for  the  ^ood  of  the  country,  and  afibrd  imme* 
diflte  relief.  But  if,  on  the  other  hand,  your  Lordships 
hold,  as  I  do,  that  after  service  of  a  second  indictment,  both 
bein^  regular,  the  public  prosecutor  has  thereby  declared,; 
that  It  is  upon  the  aecond,  and  that  alone,  he  means  to  pro* 
ceed,  and  is  not  entitled  afterwards  to  turn  round  and 
sav  he  will  go  back  to  the  £r6t,  tliere  is  not  only  no  injury 
which  can  arise  to  the  accused,  but  he  has  a  greater  advan- 
tage than  he  coukl  have  upon  the  rale  of  law  he  now  con- 
t«ids  for,  of  both  indictments  being  held  to  subsist,  and 
that  ytour  Lordships  should  interfere  to  have  the  desertion 
of  the  first  recorded-  The  case  of  Charteris,  I  diink,  has 
not  been  looked  to  with  so  narf ow  an  eye  as  is  pn^r.  It 
appears  £rora  Mr  Hume^  that  Charteris  had  four  indict- 
ments served  upon  him,  s^d  that  be  put  in  a  printed  pett- 
iton  stating  the  hardship  of  his  case,  before  he  was  brought 
Into  Court  for  trial,  praying  for  the  authority  of  t)ie  Court 
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to  cdl  upon  thtf  Loid  AJrooflte  to  deckife  what-wts  the 
course  he  meant  to  foUow,  aftd  upon  whidi  indictment  he 
meant  to  all^  the  guilt  of  the  prisoner.  The  aasmtr  was 
made  by  the  pobKc  prosecsntor  «s  to  the  OBe  upon  whidi  he 
neaat  to  vest,  and  it  was  after  diat  that  the  trial  proo^eded, 
and  the  Court  dedared  the^^thersatbandoned.  'Hie  di6it<^ 
none  of  them  appears  ^  hate  arrived.  But  if  any  audi  pro- 
ceeding as  this  was  to  be  attempted,  yoor  Lordships  would 
require  no  statute,  no  recourse  to  books,  but  only  the  dictates 
of  your  own  consciences  to  know  what  you  should  do,  as  I 
have  not  a  shadow  of  doubt  in  my  mind,  that  a  public  pro- 
aecvtor  is  not  entitled  to  vacfflate  between  his  different 
charges,  Init  that  the  service  of  a  second  must  predode  him 
fion  going  back  to  his  first 

Wtdi  r^ard  to  the  practice,  I  am  bound  to  sa^  wttfi 
your  Lovd^ps,  that  when  it  is  looked  narrowly  into,  it  does 
not  appear  to  me  to  rest  upon  so  dear  and  indisputable  ;a 
basis,  as  that  it  would  be  right  ibr  your  Lordships  to  adopt  it 
at  oiice  as  the  rule  of  the  Court.  It  was  a  fair  observation, 
diat  in  some  cases  a  pannd  might  wish  to  wave  this  or  odker 
obgectionB;  and  in  the  case  of  Somerviile,  I  see  an  obvious 
p'ound  upon  which  he  wished  to  go  to  trial ;  as  the  second 
indictment  being  cleared  of  the  objection  stated  to  the  first, 
he  liad  no  cb}eci  to  ask  for  fifteen  daya  more.  He  had  no 
palpable  or  tangible  intei>est  in  view,  his  witnesses  being  pre* 
sent,  and  he  m^t  have  suffered  prejudice  if  dday  bad  taken 
place.  Mr  Clerk  said  he  would  have  moved  for  delay  on  ac- 
count of  the  abseifce  of  four  witnesses  at  the  first  trial,  but  they 
were  present  at  the  last.  He  moved,  however,  for  what 
was  a  substantial  interest ;  namely,  the  expenses  of  the  first 
indictment,  but  did  net  notice  the  propriety  of  doing  away 
with  it  on  the  record ;  and  there  was  an  opinion  given, 
that  the  question  of  expenses  should  be  delayed  tul  the 
issue  of  the  second  trial.  I  am  clear,  therefore,  there  was  no 
interest  in  that  case  to  insist  upon  the  objection,  which 
would  have  merely  led  to  a  fortnight's  dday.  Tliis  same 
conskieration  may  apply  to  other  cases,  and  it  is  better  to 
fellow  At  straight  forward  course,  without  entangling  our- 
selves with  former  doubtful  cases  not  precisely  in  point. 

Having  formed  a  clear  opinion,  that  there  is  no  prind- 
ple,  authority,  or  dictum^  to  induce  us  to  think  lliat  the  «!• 
ducue  had  not  run  from  the  period  of  service,  merdy  from 
the  circumstance  of  the  two  diets  having  occurred  on  the 
same  day ;  I  am  for  following  that  course  as  to  which  we 
have  so  dear  an  example  in  iSe  conduct  of  a  lawyer  of  the 
first  epinence,  I  omn  Mr  Duncan  Forbei,  who  expreirfj 
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confleDted  that  the  diet  should  be  deserted  without  pvqu- 
•cUoe  to  bis  right  to  inabt  on  the  new  indictment  which  he 
had  raised. 

Although  I  have  a  clear  opinion  that  the  inducue  here 
run  from  the  date  of  service,  in  this  and  in  every  other 
casc^  if  a  person  accused  should  state  to  the  Court  reason- 
able grounds  for  delay,  I  would  attend  to  them.  I  am 
now  only  living  my  opinion  upon  the  law. 

The  Court  then  pronounced  the  following  interlocutor  :-** 

<<  The  Lord  Justice  Clerk  and  Lords  Couunissioners  of 
Justiciary  having  resumed  consideration  of  the  objection 
stated  in  bar  of  trial  at  last  sederunt,  with  the  answer  there- 
to, minutes  of  seardi  as  to  the  practice  in  similar  cases  given 
in  in  obedience  to  the  order  of  Court,  and  heard  parties 
procurators  Anther :  Find  that  the  sorvioe  of  the  second  in- 
dictment during  the  currency  of  the  first  indictment  was 
competent ;  but  in  respect  that  his  Majesty's  Advocate  has 
judicially  declared  that  he  has  abandoned  the  first  indict- 
ment, desert  the  diet  of  that  indictment  without  prejudice  to 
the  prosecutor  insisting  i^ainst  th&pannel  on  the  second  in- 
dictment as  accords :  Find  that  the  service  of  the  second  in- 
dictment upon  the  pannel  on  the  third  day  of  May  current, 
being  fiftec»i  free  days  before  the  day  of  compearance,  gave 
him  the  benefit  of  the  legal  inducue^  and  therefore  rmei  the 
objection  on  that  plea,  and  ordain  the  pannel  to  plead  to 
the  second  indictment" 

(Signed)    «  D.  Boyle,  I.  P.  D." 

LoBD  Justice  Cleiik. — William  Edgar,  are  you  guilty 
or  not  guilty  ? 

William  Edgar. — Not  guilty. 

Mr  Clerk. — I  hc^  you  will  permit  me  to  say,  that  so 
much  of  our  time  and  attention  have  been  already  occupied, 
it  would  be  extremely  hard  upon  us  to  proceed  now  to  ar- 
gue upon  the  relevancy,  upon  which  we  have  a  great  many 
considerations  to  offer.  I  need  not  suggest  a  particular  time 
for  your  Lordships.  I  do  not  think  it  would  be  proper  to 
attempt  any  encroachment  upon  your  Lordships.  I  think 
you  cannot  go  on  with  the  trial  before  Monday  next. 

<<  The  Lord  Justice  Clerk  and  Lords  Commissioners  of 
Justiciary  continue  the  diet  against  William  Edgar,  pannely 
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till  Monday  next  at  ten  o'clock  forenoon  in  this  place,  and 
ordain  parties,  witnesses,  and  assizers,  and  all  concerned, 
then  to  attend,  each  under  the  pains  of  law,  and  the  pannel 
in  the  mean  time  to  be  taken  from  the  Bar  back  fo  the 
Castle  of  Edinburgh." 


THE 
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^BESENT, 

The  Right  Honourable  David  Boyle,  Lord  Justice  Clerk. 
Lord  Hebmand.    I    Lobd  Pitmilly. 
LoBD  Gillies.        |    Lobd  Reston. 

Coutuel/ar  the  Crown. 

The  Right  Honourable  Alexander  Maconochie  of  Mea- 

dowbank.  Hie  Majeetjfe  Advocate. 

James  Weddebburn^  Esq.  Solicttor-General, 

Henry  Home  Dbummond,  Esq.  Jdvocate-Depute. 

Coumelfor  the  Panvel. 


John  Clerk,  Esq. 
George  Cran^toun,  Esq. 
Tho.  Thomson,  Esq. 
Fbancis  Jeffrey,  Esq. 


J.  P.  Grant,  Esq. 
J.  A.  Murray,  Esq. 
James  Moncrieff,  Esq. 
Henry  Cockburn,  Esq. 


Lord  Advocate.— Before  your  Lordships  call  this  diet, 
I  have  to  state  to  the  Court,  taat,  upon  the  20th  of  March 
last,  the  pannel  was  served  with  an  Indictment  to  stand  trial 
upon  the  dth  of  April.  To  that  indictment  he  was  never 
called  upim  to  plead^  and  a  new  libel  was  afterwarda  raised 
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against  him,  the  diet  of  which  was  oontinued  on  diHerent  oc- 
casions. 

The  first  of  these  indictments  I  have  abandoned ;  and 
though,  according  to  my  own  understanding  of  the  import 
of  the  precedents  which  have  heen  laid  before  the  Court  in 
the  case  of  Edgar,  there  is  no  occasion  for  entering  this  on 
the  record,  yet  I  have  no  objections  to  this  bdng  done,  if  it 
be  desired. 

Lord  Justice  Clerk. — ^Your  Lordships  will  just  make 
a  similar  order  here  to  that  made  in  the  case  of  Edgar. 

The  following  entry  was  then  made  upon  the  record :— • 

<<  The  Lord  Justice  Clerk  and  Lords  Commissioners  of 
Justiciary,  in  respect  of  what  is  above  lenresented,  desert 
the  diet  of  the  first  indictment  against  the  said  Andrew 
M^Kinley,  reserving  to  His  Majes^^s  Advocate  to  insist 
upon  the  second  indictment,  as  accords.^ 

Loan  JusTicR  Clerk. — ^Andrew  M^Einl^,  attend  to  the 
indictment  against  you  which  is  now  to  be  reacL 

<«  Andrew  M'Kinley,  present  prisoner  in  the  Castle  of 

Edinburgh,  you  are  Indicted  and  Accused,  at  the  instance  of 

Alexandkr  Macoxochis  of  Meadowbank,  his  Majesty^s 

Advocate,  for  his  Majesty's  interest:  That  albeit,  by  an  Act 

passed  in  the  fifty-second  year  erf  his  present  Majesty's  reign^ 

entitled,  <<  An  act  to  render  more  effectual  an  Act  passed  ia 

"  the  thirty-seventh  year  of  his  present  Majes^,  for  i«event- 

"  ing  the  Administering  or  Taking  Unlawfiil  Oaths,''  it  is 

inter  alia  enacted,  «  That  every  person  who  shall,  in  anv 

**  maimer  or  form  whatsoever,  acunmister,  or  cause  to  be  ad- 

"  ministered,  or  be  aiding  or  assisting  at  the  administering,  of 

**  an  oath  or  engagement,  purporting  or  intending  to  bind  the 

**  person  taking  the  same  to  commit  any  treason  or  murder,  or 

«<  any  felony  punishable  by  Liw  with  iteath,  shall,  on  convio- 

*<  don  thereof  by  due  course  of  law,  be  adjudged  guilty  of  fe- 

«  Tony,  and  suffer  death  as  a  felon,  without  benefit  of  clergy.'* 

And  further,  by  section  Ibusth  of  the  said  Act,  it  is  enacted, 

*'  That  persons  aiding  and  assisting  at  the  administ^ng  rf 

^*  any  such  oath  or   engagemei^    as   aforesaid,  or  persona 

«<  causing  any  such  oath  or  engagement  to  be  adminWsed, 

'<  though  not  present  at  the  adxmnistering  thereof,  shall  be 

<<  deemed  principal  offenders,  and  shall  be  tried  as  such; 

<<  and,  ou  convictian  thereof  bv  due  course  of  law,  shall  be 

''  adjudged  guilty  of  ftlony,  and  shall  wSa  death  as  felons^ 


<<  wiiheiit  baMSt  of  d&tgf;  alAottgh  the  peitoiiB  or  penon 
<<  ^o  aetwUy  adamnstrnd  audi  oadi  or  etigagement,  if 
<<  any  Bueh  tbm  riiall  be,  diall  not  have  been  tri«l  or  con« 
^<  victed.^    And  fmrther,  by  section  sixth  of  die  said  Aot,  it 
is  enaeted,  <<  That  any  engagement  or  oUi^tion  whatsoever, 
<<  in  the  nature  of  an  oath,  purporting  or  intending  to  bind 
<<  the  penon  taking  the  same  to  omnmit  w^j  treason  or  mur* 
<<  der,  a  any  felony  punidiable  by  kw  with  death,  shall  be 
<<  deemed  an  oath  within  the  intent  and  meaning  of  this  Act, 
<*  in  whatever  form  or  manner  the  same  shall  be  administered 
<*  or  taken,  and  whether  the  same  shall  be  actndly  administer* 
<<  ed  by  anr  person  or  persons  to  any  other  penon  or  persons, 
<^  or  taken  by  any  other  penon  at  persons,  without  any  ad- 
<*  rainistation  tliereof  by  any  other  person  or  persons  :^  Yet 
true  it  is  and  of  verity,  that  you  the  said  Andrew  M^Kinley 
aie  guilty  of  die  said  crimes,  or  of  one  or  more  of  them,  actors 
or  art  and  part :  In  so  far  as  you,  the  said  Andrew  M*Kin« 
ley  did,  at  secret  mfeetings,  and  on  other  occasions,  at  Glas* 
gow,  and  in  the  vicinity  uiereof,  in  the  course  of  the  Mondisof 
November  and  December,  1816,  and  January  and  February, 
1817,  wickedly,  maliciously,  and  trsitovously  administer,  or 
cause  to  be  administered,  or  did  aid  ov  assist  At  the  adminis^ 
tering,  to  a  great  number  of  persons,  to  the  amount  of  several 
hundieds,  an  oath  or  engagement,  or  an  obligation  in  the  na* 
tore  of  an  oath,  binding  or  purporting,  or  intending  to  bind, 
the  penona  taking  the  same  to  commit  treason,  which  oath, 
engagement,  or  obligation,  was  in  the  following  terms,  or  to 
the  Mlowing  purport :— •<<  In  awfiil  presence  of  Oed,  I,  A  B. 
^  do  voluntarily  swear,  That  I  will  persevere  in  my  endea<^ 
**  vouring  to  ferni  a  brotherhood  of  affsction  ammigst  Britonii 
**  of  every  deoeription,  who  are  considered  worthy  of  con(i«> 
*<  dence ;  and  that  I  will  persevere  in  my  endeavoun  to  ol>> 
<<  tain  fbr  all  the  peofAe  in  Great  Britain  and  Ireland,  not 
«  disqualified  by  crimes  or  insanity,  the  elective  franchise,  at 
*^  the  age  of  twenty-one,  with  free  and  equal  representation, 
<<  and  annual  parliaments ;  and  that  I  will  support  the  same 
*<  to  the  utmost  of  my  power,  either  by  moral  or  physical 
^*  strength,  as  the  case  may  require :  And  I  do  further  swear, 
^*  that  neidier  hopes,  fears,  rewards,  or  punishments,  shall  in. 
*<  duce  me  to  inmrm  on,  or  give  evidence  against,  any  mem- 
<<  her  or  membere,  coUecdvely  or  individually,  for  any  act  or 
<<  expression  done  or  made,  in  or  out,  in  this  or  similar  socie- 
<<  ties,  under  the  punishment  of  death,  to  be  inflicted  on  me 
*^  by  any  member  or  memben  of  such  societies.     So  help  me 
*^  God,  and  keep  me  stedfast  :^— Which  oath,  or  engagement, 
or  oUigation,  to  the  foregoing  purport,  did  bind,  or  did  pur- 
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port  or  vDlb&aA  to  bind,  the  peaons  taking  the  Mine  to  eom- 
mit  treason,  by  efiecting,  by  phyaieal  force,  the  aubyersion  of 
the  established  government,  lawa,  and  conatittttUA  of  thia 
Idngdom,  and  especially  by  obtaining  annual  parliamenta  and 
yniversal  suffrage  by  unlawful  pod  violent  meanSf  And,  move 
particularly,  (1.)  at  a  secret  meeting  held  at  the  house  of 
Hugh  Dickson,  then  weaver  in  Abercromby  Street,  or  Calton 
of  Glas^w,  or  elsewhere  at  Glasgow,  or  in  the  immediate  vi- 
^nity  thereof,  you  the  said  Andnsw  M^Kinley  did,  upon  the 
JBOth  day  of  December,  181G,  or  upon  one  or  other  of  the 
days  of  that  numtb,  or  of  November  immediately  preceding, 
pr  of  January  immediately  following,  wickedly,  maliciously, 
and  traitorously  administer,  or  cau^  to  be  aidhninistered,  or 
did  aid  or  assist  at  the  administering  an  oath,  or  engagement, 
or  obligation,  in  the  terms  above  set  forth,  or  to  the  same 

Eurport,  to  Peter  Gibson,  John  M^Laucfalane,  John  Camp. 
ell,  and  Hugh  Dickson,  all  present  prisoners  in  the  Casue 
of  Edinburgh,  or  to  one  or  otner  of  them,  and  to  other  per-r 
spns,  whose  names  are  to  the  Prosecutor  unknown,  the  said 
oath,  or  engagement,  or  obligation,  to  the  said  purport,  bind- 
ing the  persons  taking  the  same  to  commit  treason,  as  said  ia- 
And,  ftirther,  (2.)  you  the  said  Andrew  M'Kinley  did,  upon 
the  1st  day  of  Jfmuary,  1817,  or  on  one  or  other  of  the  days 
of  that  month,  or  of  November  or  December  immediately  prer 
ceding,  at  a  secret  meeting,  held  in  the  house  of  William 
Lesgat,  chapge-keeper,  Kmg  Street,  Tradestown,  in  the  vir 
cimty  of  Glasgow,  or  elsewhere  at  Glasgow,  or  ii^  the  vicinity 
thereof  wickemy,  maliciously,  and  traitorously  administer,  or 
cause  to  be  administered,  or  did  aid  or  assist  at  the  adaiini- 
Btering,  an  oath,  or  engagement,  or  obligation,  in  the  terms 
above  set  forth,  or  to  the  same  purport,  to  the  said  Peter  Gib- 
son, John  M'Lauchlane,  John  Campbell,  and  Hugh  Dick* 
fM>n ;  as  also,  to  James  M'Ewan,  now  or  lately  carding-master 
at  Humphrie^s  Mill,  Gorbals  of  Glasgow,  and  M^Dowall 
Pate,  or  Peat,  now  or  lately  weaver  in  Piccadilly  Street,  An- 
derston,  in  the  vicinity  of  Glasgow,  who,  conscious  of  their 
guilt  in  the  premises,  have  absconded  and  fled  from  justice ; 
as  also,  to  John  Connelton,  or  Congleton,  pow  or  lately  cot- 
ton-spinner in  Calton  of  Glasgow,  or  to  one  or  other  of  them, 
and  to  other  person^,  whose  names  are  to  the  Prosecutor  un- 
known, the  said  oath,  or  engagement,  or  obligation,  to  the 
said  purpoirt,  binding  the  persons  taking  the  same  to  commit 
freason,  as  said  is.  And,  further,  (3.)  you  the  said  Andrew 
M'Kinley  did,  upon  the  4  th  day  of  January,  1817,  or  on  one 
or  other  of  the  days  o[  that  month,  or  of  November  or  De- 
^mber  iqimedi^tely  preceding,  at  a  secret  meeting,  held  in 


the  Houfle  of  NeOl  Muxm,  innkeeper  and  subler  in  In^am 
Street,  Glasgow,  or  elsewhere  at  Glas^w,  or  in  the  vicinitf 
thereof,  wiekedly,  malicioasly,  and  traitorously  4Mhnini8ter,  ov 
cause  to  be  administered,  or  did  aid  or  assist  at  the  adminis* 
tering,  an  oath,  or  engagement,  or  obligation,  in  the  terms 
above  set  forth,  or  to  the  same  purport,  to  the  said  Peter  Gib- 
son, John  M^Lauchlane,  John  Campbell,  Hugh  Dickson, 
M^Dowall  Pate,  or  Peat,  and  James  M'Ewan ;  as  also,  to 
James  Hood  and  John  Keitb,  both  present  prisoners  in  the 
Castle  oS  Edinburgh,  Andrew  Sommerville,  John  Buchanan, 
and  James  Robertson,  all  now  or  lately  prisoners  in  the  td- 
booth  of  Glasgow,  or  to  one  or  other  of  them,  and  to  othev 
persons  whose  names  are  to  the  Prosecutor  unknown,  the  said 
oath,  or  engagement,  or  obligation,  to  the  said  purport,  bind- 
ing the  persons  so  tdcing  the  same  to  commit  treason,  as  said 
is.  And,  further,  you  the  said  Andrew  M^Kinlev  did,  up- 
on the  6th  day  of  February,  1817,  or  on  one  or  other  of  the 
days  of  that  month,  or  of  January  immediately  nrecedinf^,  at 
a  secret  meeting,  held  at  the  house  of  John  Robertson,  inn- 
keeper and  stabler  in  Gallowgate  of  Glasgow,  or  elsewhere  at 
Glasgow,  or  in  the  immediate  vicinity  thereof,  wickedly,  mali- 
ciously, and  traiterously  administer,  or  cause  to  be  administer- 
ed, or  did  aid  or  assist  at  the  administering,  an  oath,  or  en- 
gagement, or  obligation,  in  the  terms  alwve  set  forth,  or  te 
the  same  piuport,  to  the  said  James  Hood,  James  Robert- 
son, Andrew  Sommerville,  and  John  Buchanan,  as  also  to 
James  Finlayson,  present  prisoner  in  the  Castle  of  Edinburgh, 
or  to  one  or  other  of  them,  and  to  other  persons,  whose  namea 
are  to  the  Prosecutor  unknown,  the  said  oath,  or  engagement, 
or  obligation,  to  the  same  purport,  binding  the  persons  taking 
the  same  to  commit  treason,  as  said  is.  And  you  the  said 
Andjw  M^Kiidey  bavins  been  present  at  a  secret  meeting, 
held  for  the  purpose  of  adbiinistering,  or  causing  to  be  admi- 
nistered, the  aaid  oath  or  engagement,  or  other  purposes  to 
the  Prosecutor  unknown,  at  tne  house  of  Alescander  Hunter, 
ehangekeeper  in  the  Old  Wynd  of  Glasgow,  on  the  22d  day  of 
February,  1817,  and  having  been  there  apprehended,  conscious 
of  your  guilt  in  the  premises,  did  assume  the  false  name  of 
John  Brotherstone  ;  and  having  been  taken  before  Robert 
Hamilton,  Esquire,  Sheriff-depute  of  Lanarkshire,  you  did, 
in  his  presence  at  Glasgow,  on  the  28th  day  of  February, 
1817,  and  on  the  11th  day  of  March,  1817,  emit  and  sub- 
scribe two  several  declarations ;  and  having  been  taken  before 
Daniel  Hamilton,  Esquire,  one  of  the  Sheriffs-substitute  of 
L^arkshire,  you  did,  in  bis  presence,  at  Glasgow,  on  the 
4th  day  of  March,  1817,  emit  and  subscribe  a  declaration ; 


ud  h«V]f^  been  taken  befiiie  Hugh  Kerr,  Eimuxe,  one  of 
the  Sheri&sulMtituteof  Lanarkihire,  you  did,  in  nig  presenoBi 
at  Glasgow,  on  the  £th  day  of  Maich,  1817,  emit  and  gub* 
aeribe  a  declaration ;  and  having  been  taken  befine  James 
Wilson,  Esmiire,  Shenfi-aubstitute  of  the  county  of  Edin* 
burgh,  you  did,  in  his  piesenoe,  at  Edinbuigh,  on  the  18th 
day  of  Marcsh,  1817,  emit  and  subscribe  a  declaration ;— all 
wuch  dedarations,  beinc  to  be  used  in  evidence  against  you 
at  your  trial,  will,  finr  tnat  purpose,  be  lodged  in  due  tunis 
in  Uie  hands  of  the  Clerk  of  the  High  Court  of  Justiciary, 
before  which  you  are  to  be  tried,  that  you  may  have  an  op* 
pcntunity  of  seeing  the  same.  At  least,  times  and  places  fbio» 
said,  the  said  oath  or  engagement,  or  an  oath  or  engagement 
to  the  same  purport,  binding,  or  purporting  to  bind,  me  per* 
son  taking  the  same  to  commit  treason,  as  said  is,  was  wicked- 
ly,  maliciously,  and  traitorously  administered,  or  caused  to  be 
a^inistered,  and  some,  person  or  persons  did  aid  or  assist  at 
the  administering  thereof;  and  you  the  said  Andrew  M^Kin* 
ley  are  guilty  thereof,  actor,  oi  art  and  part.  All  which,  or 
purt  thereof,  being  found  proven  bv  the  verdict  of  an  Asuie, 
oefore  the  Lord  Justioe-General,  the  Lord  Justice-Clerk,  and 
Lords  Commissioners  of  Justiciary,  you  the  said  Andrew 
M^Kinley  ought  to  be  punished  with  the  pains  of  law,  to  de» 
ter  others  from  committmg  the  like  crimes  m  all  time  coming* 

H.  HoMX  Dbummond,  A.  A 


LIST  OF  WITNESSES. 

1  Hobert  Hamilton,  Esquire,   SheriflUepute  of  Lanark- 

shire. 

2  Daniel  Hamilton,  Esquire,  one  of  the  Sherifb-substitute 

of  Lanarkshire. 

3  Hugh  Kerr,  Esquire,  one  of  the  SheriA-snbstitute  of 

Lanarkshire. 

4  James  Thomson,  deik  to  John  Drysdale,  Sheriffielerk  of 

Lanarkshire. 
6  Matthew  Bums,  clerk  to  George  Salmond,  procurator-fis- 
cal of  Lanarkshire. 

6  John  Leslie,  clerk  to  the  said  John  Drysdale. 

7  Joseph  Reid,  writer  in  Glasgow. 

5  George  Salmond,  Procurator-fiscal  of  Lanarkshire. 

9  James  Wilson,  Esquire,  one  of  the  Sherifi-substitute  of 

the  county  of  Edinburgh. 
10  Archibald  Scott,  Procurator-fiscal  of  the  county  of  Edin- 
burgh. 


11  James  Cunie^  writer,  Shertf^ckrk^s  offiee,  Edinburgb. 

12  Alexander  Calder,  Sheriff«ffieer  in  Glasgow. 

13  Alexander  Hunter,  changekeeper.  Old  Wynd  of  Glas- 

gow. 

14  Marion  McLaren,  or  M^Lachlan,  now  or  lately  servant  to 
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H.  HoMs  DairifMOiii),  A.  A 


LIST  OF  ASSIZE. 

County  of  Edinburgh.    ' 
David  Gray  of  Snipe. 
John  Thomson  of  Bumhouse. 
George  Jeffirey,  grocer  in  Dalkeith. 
Richard  Muschet,  merchant  there. 
5  James  Mntter,  fanner,  Longside. 
James  Niblie,  farmer,  Easter  Cowden. 
David  Thomson,  farmer,  Wester  Cowden. 

Counfy  i^  Haddington. 
John  Anderson  of  Whitheugh. 
ThcMnas  Mitchell  of  Westbum  Mains. 
10  Charles  Crawford,  firmer.  East  Fortune. 


Mark  TurnbuU,  fiomer.  Upper  Bdton^ 
vf ames  Wilfon^  fiurmcr,  Boltoii. 

Canaay  f^  LMUhgow. 
William  WiUde  of  Magdalent. 
William  Shillinglaw  of  Bo^iead* 
15  Andrew  M itcheU,  fanner  at  Kimieil  Kene. 
Jo&n  Ross,  farmer  at  Boiiowstown. 
John  Thomson,  farmer  at  Inveravoik 

CUy  of  Edinburgh. 
Richard  Johnston,  banker  in  Edinburj^. 

James  M^Kenzie,  goldsmith  there. 
20  Robert  Green,  watchmaker  there. 

Robert  Slater,  dye-cutter  there. 

WilliMn  Neikon,  painter  there. 

James  Yule,  baker  there. 

Andrew  Grierson,  tailor  there. 
S5  Patridc  Main,  painter  there. 
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LoED  Justice  Cleek.— 'Andrew  M^Kinlay,  What  do  you 
say  to  this  indictment  f  Are  you  guilty  or  not  guilty  ? 

Andi5w  M 'Kinlay.— Not  guiky. 

LoED  Justice  Cleee. — Have  Counsel  any  objections  tp 
ftate  to  the  relevancy  pf  this  ludiptment  f 

Me.  CEAifSTeuN. — My  Lords,  It  will  be  in  tde  recollec* 
tion  of  your  I^ordsbips,  that  a  person  of  the  name  of  William 
Edgar  was  lately  indicted  at  your  bar,  upox^  fL  charge  of  hav-  . 
ing  administered  oaths  binding  the  takers  to  pommit  treason, 
against  the  statute  of  the  52d  of  the  King*  ^e  pleaded 
not  guilty,  and  various  pbjections  werp  stated  to  tha  relevancy 
of  the  indictment^  Your  Lordships  heard  a  debate  upon  the 
subject,  and  you  uppointed  informations  to  be  given  in.  But 
the  public  Prosecutor  deserted  the  diet  of  that  indictm^t,  and 
served  him  with  a  new  one. 

The  prisoner,  Andrew  M'Kinlay,  now  at  your  bar,  had 
been  indicted  in  terms  precisely  the  same  with  Edgar.  That 
indictment  has  also  b^n  withdrawn,  i^nd  a  new  one  served, 
which  you  have  now  before  you. 

Your  Lordshins  will  recollect,  that  among  the  objec* 
tions  stated  to  the  relevancy  of  Edgar's  indictment,  it  wan 
pleaded,  that  it  involved  a  charge  of  treason,  and  there- 
W^  was  not  cognizable  in  this  mrm;-<-first,  because  the 
charge  of  treason  was  not  laid  in  the  majpr  proposition  of  the 
indictment ;  and,  9gain,  because  your  Loroahips,  proceeding 
according  to  the  Scotch  form  o£  trial,  could  not  try  that  o^ 
fence  without  the  btervention  of  a  grand  lury,  and  with-r 
out  allowing  the  prisoner  a  peremptory  challenge  of  the 
array,  and  other  privil/eges  competent  by  the  law  of  England 
to  persons  under  trial  for  high  treason. 

The  indictment  which  your  Lordships  have  just  heard  read 
is  in  terms  somewhat  different  from  that  in  Edgar^s  case  which 
has  been  withdrawn ;  and,  it  is  for  vour  Lordships  now  to 
consider,  if  there  are  any  objeetiqns  that  can  be  competently 
stated  to  the  relevancy  of  the  present  indictment ;  pr  rather, 
I  should  sav,  ii*  any  one  objection  that  could  be  competently 
stated  to  the  last  indictment,  may  not  also  be  stated  here. 

Before  I  proceed  to  consider  what  I  conceive  to  be  vari- 
ous  objections  to  the  relevancy  of  this  indictmrat,  I  must 
take  the  liberty  to  make  one  prdiminary  observation.  It 
is  thi»— that,  in  all  criminal  cases,  where  there  is  room  fiir 
construction,  every  thing  must  be  strictly  interpreted  in  favour 
mf  the  accused,  and  against  the  prosecutor.     1  cannpt  mak^ 

Q 


JO 

this  observation  without  at  once  oommandtng  the  assent  o£ 
every  body,  for  this  has  always  been  recognimd  as  a  sacred, 
principle  of  law ;  but  if  we  look  at  many  trials  at  former  pe- 
riods, both  in  our  own  ^nd  in  t6e  neighbouring  country,  we 
shall  find,  that  while  this  maxim  was  granted  in  words,  it  was 
denied  in  substance,  and  firittered  away  by  distinctions  and 
refinements  that  rendered  it  nugatory,  and  at  other  times, 
while  admitted  in  theory  in  its  foil  extent,  it  was  overlooked 
and  forgotten  in  practice.  It  resembles  those  tniths  in  morals, 
which  we  repeat  till  they  oeas^  to  have  any  influence  on  ouv 
conduct.  The  unc^tainty  of  human  life,  for  instance,  is  al- 
ways in  our  mouths,  and  we  act  as  if  we  had  a  grant  of  life  for 
a  century.  Thus  there  are  maxims  in  law  which  become  so 
familiar,  that  they  lose  all  their  effect. 

Permit  me,  therefore,  not  only  to  recal  the  maxim  to  youv 
recollection,  but  forgive  me,  if,  in  a  few  words,  I  enforce  it. 
Because  it  appears  trivial,  therefore  I  wish  to  insist  upon  it.  • 

The  foundation  of  this  maxim  is  obvious.  Even  in  the 
dispensatitHi  of  ooramutative  justice,  where  there  is  a  conflict 
between  the  patrimonial  interests  of  individuals,  you  know, 
that,  in  common  law,  some  cases  receive  a  liberal,  and  others 
a  strict  interpretation.  In  some  cases,  you  control  tlie  words 
of  a  writing  by  equity ;  and,  in  others,  you  takf3  it  ac- 
cording to  Uie  strict  letter,  though  contrary  t6  the  presumed 
intention  of  parties.  Why  are  tnese  diiPerent  rules  of  inter 
pretation  adopted  ?  Merely  because  one  plea  is  favourable  and 
another  the  reverse ;  because  one,  for  example,  infers  an  incon- 
venient restriction  on  commerce,  or  the  use  of  property,  or  one 
party  is  lucro  captando^  while  the  other  is  in  damno  viiando. 
On  such  slight  grounds,  yon  hold  yourselves  entitled  to  apply 
the  one  mode  of  construction  or  the  other, 

If  that  be  the  case  in  civil  matters,  much  more  must  it  be 
in  those  tribunals  where  justice  is  called  upon  not  to  wield 
the  balance  but  the  sword.  There,  there  is  no  conflict 
or  opposition  between  the  interest  of  the  parties  at  the  bar. 
If  it  IS  for  the  advantage  of  the  prisoner  that  there  should  be  a 
strict  interpretation  in  all  cases,  it  is  ten  times  more  for  the 
interest  of  the  public  Prosecutor,  or  rather  of  the  community 
which  he  represents.  The  object  of  punishment  is  lost^-it 
becomes  highly  pernicious  if  inflicted  when  a  moral  possibili- 
ty of  innocence  remains,  either  because  the  charge  is  ambigu- 
ously expressed,  or  the  evidence  in  support  of  it  is  inconclu- 
sive. It  is  a  sacred  rule,  that  every  one  avenue  should  be 
left  open  to  which  innocence  may  have  occasion  to  resort, 
thougn  by  it  guilt  may  be  enabled  to  escape.     Si  errandum 
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Ut  nnejure  aksolvere  quam  per  injuriam  condaimart  tat  aantti^ 
ks ;.  nam  iniUo  error,  in  hoc  f acinus. 

.  Accordingly^  from  the  first  dawn  of  jorisprudence^  it  will  be 
found  in  every  criminal  code.  It  fomis  part  of  the  155  law 
of  the  title  cfe  KeguUs  Juris.  In  pocnalibus  causis  benignius 
itUerprctaniitm^''^  treatise  whieh«  I  will  venture  to  say,  is  the 
greatest  body  of  concentrated  wisdom  on  the  subject  of  juris- 
prudence to  be  Jound  in  any  uninspired  work. 

This  rule  extends  to  the  law  or  statute  on  which  an  accusa- 
tion is  laid^-to  the  indictmient  on  which  the  trial  proceeds— to 
the  evidence  led  against  the  prisoner— ^to  the  verdict  returned— 
and,  above  all,  if  the  corpus  dtUcti  consists  in  the  uttering  of 
words,  it  extends  to  the  construction  of  those  words. 

This  principle  of  ccmstruction  has  been  acknowledged  again 
and  again  by  the  Legislature,  more  particularly  in  the  law  of 
treason,  which  you  are  now  called  upon  to  administer ;  or,  at 
least,  which  bears  directly  upon  the  indictment,  the  relevancy 
of  which  you  are  now  to  try.     You  know  there  was  an  act 
passed  in  England  in  thp  reign  of  Elizabeth  MJainst  clipping 
or  defacing  the  coin..    It  is  t(ie  3d  of  Elizabeth,  cap.  11, 
which  prohibits  the  operations  of  dippings,  wasting,  rounding, 
or  filing.     But  that  statute  was  found  not  to  apply,  to  any 
other  mode  of  lessening  the  value  of  the  coin^  though  precise- 
^  ly  the  same  in  effect ;  and,  accordingly,  the  statute  of  the 
16th  of  Elizabeth,  cap.  1^  was  made  against  impairing,  di- 
minishing, falsifying,  scaling,  and  lightening,  and  it  was  made 
pn  this  remarkable  preamble  :***<  Because  the   same  law, 
^'  (5ch  Elizabeth)  being  penal,  ought  to  be  taken  and  ex- 
<<  pounded  strictly  according  to  the  words  thereof,  and  the 
«  like  offences  not  by  any  equity  to  reeeive  the  like  punish-' 
<<  ment  or  pains.^     Here  then  is  k  declaration  of  the  Legisla- 
ture itself,  m  a  statute  relative  to  high  treason^  explaining  the 
manner  in  which  such  statutes  Ou^ht  to  be  construed, 
.    I  may  likewise  call  your  attention  to  what  the  authbi",  from 
whom  I  have  borrowed  this  remark,   has  said  upon  the  con- 
struction of  penal  statutes.     Sir  WilHam  Blackstone,  Vol.  I. 
p.  88.,  observes,  '^  Penal  statutes  muat  be  construed  strictly. 
«  Thus  the  statute  of  1.  Edward  VI.  c.  12.  having  enacted, 
*^  that  those  who  are  convicted  of  stealing  horses  should  not 
<<  have  the  benefit  of  clergy ;  the  Judges  conceived  that  this 
<<  did  not  extend  to  him  that  should  steal  but  one  horse^  and 
<<  therefor^  procured  a  new  act  for  that  purpose  in  the  follow- 
<*  ing  year.     And,  to  come  nearer  our  own  times,-  by  the  sta- 
"  tute.l4  Geo.  II.  t  6.,  stealing  sheep,  or  other  caltk^  waa 
*^  made  felony  without  benefit  of  clergy.     But  these  general 
'<  words^  \*  or  other  cattle/'  being  looked  upon  as  much  toe^ 
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^*  loose  to  create  a  capital  offence,  the  act  was  held  to. extend 
*^  to  nothing  but  mere  ^eep.  And,  therefore,  in  the  next 
*^  Sessions,  it  was  found  necessary  to  make  another  stittute 
*'  15  Geo.  II.  c.  34.,  extending  the  former  to  bulls,  cows,  oxen, 
*^  steers,  bullocks,  heifers,  calves,  and  iambs,  by  name.^ 

Thuis^  your  Lordships  will  observe,  that  even  where  words 
sufficiently  appropriate  in  their  ordinary  sense  were  employed^ 
yet  if  it  was  possible  to  take  the  ofiender  out  oi  the  operation 
of  the  statute  by  any  Mostnibetion  however  rigorous,  that  con-r 
struction,  though  not  consistent  with  the  probable,  I  may  say 
the  manifest  intention  of  the  Legislature,  was  allowed.  1  can- 
not give  a  more  striking  instance  of  the  application  of  the 
rule  whidi  I  am  endeavouring  to  enforce,  than  this  which  is 
borrowed  from  the  law  of  England.  I  shall  afterwards  call 
your  attention  to  some  determinations  in  our  own  law  to  the 
same  dTect^ 

In  the  present  instance  it  is  obvious^  that  the  application 
of  thie  principle  of  strict  construction  is  imperatively  re(|uired. 
Firsts  because  this  is  a  penal  case ;  Seondly^  because  it  is  a 
ease  where  the  highest  penalty  of  the  law  may  be  inflicted  v 
Thirdly f  because  the  crime  charged  consists  in  the  use  of 
words,  upon  the  construction  of  which  the  prisoner^'s  fate  de-» 
pends ;  and,  &i«f (y,  because  these  words  are  stated  to  have 
been  used  net  by  a  person  well  educated,  and  criticall]^  ac^ 
fuainted  with  lan^age,but  by  one  who  is  in  the  lowest  situa- 
tion of  life,  and  ^o  must  be  presumed  to  be  totally  ignorant 
of  the  force  and  delicacy  of  terms. 

Having  made  these  observations,  let  me  call  your  aCt«ntion 
to  the  major  proposition  of  this  indictment.  It  seta  forth, 
that,  **"  by  an  act  passed  in  the  fifty-seeond  year  of  his  present 
*'  Majesty's  reign,  entitled,  ^  An  act  to  tender  more  effectual 
**•  an  Act  passed  in  the  thirty-«eventh  year  of  his  present  Ma^ 
^  jesty,  for  preventing  the  Administermg  or  Taking  Unlaw- 
*<  ful  Oaths,"^  it  is  inter  alia  enacted,  ^*  That  every  person 
^  who  shall,  in  any  manner  or  form  whatsoever,  administer, 
*^  or  cause  to  be  administered,  or  be  aiding  or  assisting  at  the 
^y  administering,  of  an  oath  or  engagement,  purporting  or  in-* 
^  tending  to  bind  th&  person  taking  the  same  to  commit  any 
*^  treason  or  murder,  or  any  felony  punishable  by  law  with 
*^  death,  shall,  on  conviction  thereof  by  due  course  of  law,  be 
^^  adjudged  guilty  of  felony,  and  suffer  death  as  a  felon,  with-* 
*'  out  l^nefit  of  clergy ."^  And  then  follow  other  two  s^c^ 
tions  of  the  same  act,  which  it  is  unnecessary  for  me  to  read. 

With  r^rd  to  this  proposition,  I  am  ready  to  admit, 
that,  in  point  of  form,  it  is  correct,  by  founding  on  ahd 
c^uoting  the  words  of  the  statute  on  which  ihe  ttccusatbn'ia 


laid.  It  does  not  appear  to  me,  that  there  is  mucn  rdom  ^r 
interpretation  here.  If  there  be  room  for  any,  it  is  as  to  the 
meaning  of  the  words  *^  purporting  and  intending,^  that  is^ 
whether  the  Legislature  means  the  intention  of  the  party  ad- 
ministering or  uking  the  oath^  or  the  intAidment  ot  the^Mndi 
itself.  I  apprehend  it  must  be  dear  to  jm,  without  my 
saying  any  thing  upon  the  subject,  that  the  import  of  the 
word  *^  intending,^^  is,  tliat  it  must  be  an  oath,  the  intendmttU 
ef  which  is  to  bind  to  the  commission  of  the  crime,  and  that  it 
is  of  no  consequence  whether  the  penM>n  who  udministers  had 
criminal  intentions  or  notj  provided  the  intendment  of  the  oath 
is  not  criminal.  If  there  be  an  ambiguity  in  the  use  of  the 
term,  the  prisoner  must  htfve  bis  choioe  in  whieh  sense  it 
shall  be  taken.  But  there  is  no  ambiguity*  It  could  not 
have  been  the  meaning  of  the  Legislature  to  punish  the  se- 
cret intenti<5ns  of  a  person  administering  such  an  oath ;  for 
unless  that  intention  had  been  eommunicated,  the  offence  in 
contemplation,  namely,  the  imposition  of  the  unlawful  obliga^ 
tioU)  could  not  have  been  committed.  If  the  words  of  the  oath 
do  not  express  the  unlawful  obliffation,  no  persoti  could  con-^ 
edive  that  it  was  undertaken ;  and  if  it  wtfs  not  undertaken,  a 
capital  punishment  could  not  be  meant  to  be  inflicted  on  the 
person  who  intended  to  administer,  but  whir  did  not  adminis* 
fer  an  oath  of  that  import. 

On  this  subject,  I  may  content  myself,  by  recalling  to  your 
reooUeetion  Mr.  Clerk^s  observations  upon  the  term  in  question. 
In  the  act  of  the  S7th  of  the  King,  it  was  the  object  of  thd  Le- 
gislature to  punish  a  misdemeanour,  and  therefore  the  words 
employed  sure  differtot  from  those  of  the  statute  on  which  the 
present  indictment  is  founded.  The  words,  in  the  87th  of 
the  King^  are  **  pmrporting  or  tniendtiT  to  bind,  the  passive, 
instead  of  the  active  participle  being  used.  Observe  the  dif- 
fierence  of  the  phraseotcwy.  The  term  employed  here  is  *^  in- 
tending,^ not  ^  intended  ;^  it  relates  to  an  oath  having  the  in- 
tendment to  bind  to  the  commission  of  the  crime.  And,  as  I 
have  already  remasked,  it  is  plain  that  unless  that  interpretation 
was  meant  by  the  Legislature,  the  punishment  which  I  have 
mentioned  would  not  have  been  inflicted,*-— for  where^would  have 
been  the  oftliee,  if  the  administrator  did  not  by  words  commu-^ 
^icate  with  the  party  taking  the  oath,  in  such  a  manner  that 
the  taker  should  nave  a  sense  that  such  an  obligation  was  im-^- 
posed  P  It  is  needless  Solt  me  to  insist  more  upon  this  subject  ^ 
fer,  in  Edgar^s  case,  Mr.  Solicitor-General  admitted,  it  woa 
the  purport  or  exnression  of  the  words  which  the  Legislature 
had  in  view  ^  and,  accordingly,  the  oath  is  recited  verbatim 
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in  this  indictment,  ancl  the  subsumptuni  is^  that  thlb  w6idf 
cited,  purport  the  obligation. 

I  have  but  a  single  observation  more  to  offer  on  this  ma« 
jar  proposition.  The  oath  described  is  one  '^  purporting  or 
*^  intending  to  bind  the  person  taking  the  same  to  commit  aj$,y 
«<  treason.*'  It  is  not  treason  in  general,  but  any  treason ; 
the  word  being  disjunctive,  and  referring  to  any  one  of  the 
different  treasons  known  in  law.  I  shall  fecur  to  this  after^^ 
wards. 

Let  us  see  next  what  is  the  minor  proposition  of  this  indict^ 
tnent : — "  Yet  true  it  is  and  of  verity,  that  you  the  said  An- 
*<  drew  M'Kinlay  are  guilty  of  the  said  crimes,  pr  of  one  or 
*^  more  of  them^  actor,  <nr  art  and  part :  In  so  far  as  you,  the 
^^  said  Andrew  M^Kiolay  did,  at  secret  meetings,  and  on 
<^  other  occasions,  at  Glasgp^^  and  in  the  vicinity  thereof,  in 
**  the  course  of  the  months  of  November  and  December,  1B16, 
^^  and  January  and  February^  1817,  wickedly,  maliciously, 

.<<  and  traitorottriy  aidminister,  or  cause  to  be  administered,  or 
*<  did  aid  or  assist  at  the  administering,  to  a  great  number  of 
*<  persons,  to  the  amount  of  several  hundieds,  an  oath  or 
'<  engagement,  or  an  obligation  in  the  nature  of  an  oath,  bind- 
^^  ing  or  purporting,  or  intending  to  bind,  the  persons  taking 
^<  the  same  to  commit  treason.*** 

Your  Lordships  will  recollect  the  objection  whidi  we  stat- 
ed to  the  former  indictment,  and  which  you  tliought  deserving 
of  consideration.  It  was,  that  the  indictment  involved  a  charge 
of  treason.  Now,  I  ask,  does  not  this  indictment  involve 
the  very  same  charge^  when  it  sets  forth^  tl^t  the  oath  was 
wickedly,  feloniously,  and  traAoroM/y  administered.  If  it  were 
set  forth,  that  a  person  had  been'  guilty  of  carrying  off  an  arti- 
de  feloniously,  tod  a  verdict  was  found  accordin^y,  it  would 
unquestionably  be  a  conviction  of  felony.  For  the  same  reason' 
a  verdict  of  guilty,  in  this  ease,  would  be  a  Conviction. of  trea- 
son. The  very  same  objection,  therefoi^,- which  occurred  to  the 
former  indictment,^on  this  ground,  occurs  here  also.  It  is  true, 

,  that  the  narrative  of  the  former  indidtmei^^t  was  fuller  ;  it  de- 
tailed a  number  of  eircumstanees  r^espeCtmg  diie  treason  al- 
leged to  have  been  committ^.  •  But  it  was  not  on  the  nar- 
rative that  our  objection  rested,  for  if  that  had  been  the  case, 
the  Prosecutor  might  have  given  Up  the  narrative  ad  matter  of 
explanation  only,  which  he  i^as  net  bound  to  prove,  and  the 
defect  of  his  libel  would  have  been  cured.  The  objection  there, 
as  in  this  case,  rested  upon  the  circumstance,  chat  titason  was 
a  substantive  patt  of  the  charge  in  the  minor  proposition, 
which  ^could  not  be  separated  from  it,  and  must  therefore  ne- 
cessarily go  to  proof. 
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If  the  pxifloner  was  oonvicled  under  diis  libel,  he  would  be 
^nvicted  neoessarily  of  treason,— without  the  presentment  of  a 
grand  jurj,— without  the  benefit  of  a  peremptory  challenge,--i 
without  any  one  privilege  which  the  law  of  England,  as  con- 
tradistinguished fiom  our  commQn  law^  in  criminal  matters, 
confers  on  the  aooused. 

It  will  £Eurther  be  attended  to,  that  this  is  not  one  of  those 
eases  in  which  the  Lord  Advocate  can  alter  his  charge  after 
the  prisoner  has  pleaded.  If  a  person  be  accused  of 'muraer,  his 
Lordship  may  restrict  the  libel  to  culpable  homicide,  and  the 
lury  may  convict  for  that  offence,  though  culpable  homicide  is 
not  mentioned  in  the  indictment.    But  that  proceeds  upon  the 
ground  that  the  one  crime  is  of  the  same  species  and  denomi- 
nation as  the  other.     Where  the  crimes  are  generically  diffe- 
rent, it  is  impossible  to  substitute  the  one  for  the  other.    Thus, 
in  1^63,  in  the  case  of  Graham,  on  a  charge  of  theft,  tlie 
jury  brought  in  a  verdict  of  reset  of  theft ;  but  it  was  found 
that   no  sentence  could  pass  on  that  verdict,  because  reset 
of    theft    is   a  crime    radically   different  from  theft.     The 
same  thing  happened  in  the  case  of  Charles  Stewart,  in  1800. 
Here  the  public  Prosecutor  has  chareed  the  prisoner  with 
treason,  and  therefore  he  cannot  alter  his  libel  into  a  charge 
of  felony ;  for,  if  that  Were  the  case,  the  prisoner,  as  Sir  George 
Mackenzie  observes,  might  come  to  the  bar  as  unprepared  to 
defend  himself,  as  if  he  had  never  been  served  with  an  indict- 
ment at  all.     In  like  manner,  Peddie  was  tried  at  the  circuit 
at  Perth  altemarively  for  a  rape,  and  an  assault  with  intent  to 
ravish  ;  the  jur^  found  him  guilty  of  assault  only ;  and  the 
Court  of  Justiciary  here,  to  whom  the  case  was  remitted,  de« 
cided  that  no  punishment  could  pass  upon  that  verdict.   4>. 
Hume,  p.  308.' 

If  your  Lordships  were  of  opinion  that  this  point  required 
to  be  argued  upon  informations  in  Edgar'^s  case,  there  is  the 
same  necessity  for  mformationshere.  For  what  reason  the  public 
prosecutor  has  thought  fit  to  desert  the  former  indictments,  and 
to  serve  new  ones,  containing  the  very  same  defect,  I  cannot 
divine.  Of  one  thing  I  am  certain,  that  the  same  defect  does 
exist,  and  that  the  mere  omission  of  the  narrative  or  preamble, 
cannot  in  the  smallest  degree  change  the  substance  of  the 
charge. 

We  come  now  to  the  consideration  of  the  words  of  this  oath, 
which  we  are  told  purports  or  intends  to  bind  the  persons 
taking  it  to  commit  felony.  There  are  four  clauses  in  this 
oath,  as  to  each  of  which,  separately,  I  shall  beg  to  make  a 
few  observations.  But,  before  doing  so,  let  me  again  entreat 
you  to  keep  in  mind,  and  to  apply  the  principles  with  which 
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J  set  out.  You  have  seen  how  statutes  were  intemeted, 
though  oomposed  by  all  the  wisdom  of  Parliament,  and  when 
it  must  be  presumable  that  the  legislature  knew  the  force  of 
the  words  wliich  they  em^byed.  But  here  you  have  men  in  the 
lowest  situation  of  life»  using  words,  of  the  force  of  which  they 
might  not  be  aware  ;  afortiori^  therefore,  must  you  construe 
th^  words  with  the  utmost  latitude  in  favour  of  the  prison- 
er,  and  the  utmost  strictness  against  the  prosecutor. 

I  formerly  gave  some  illustrations  upon  this  subject  from 
the  law  qf  England ;  permit  me  now  to  add  one  or  two  from 
0ur  own  law.  There  is  a  case  mentioned  by  Mr.  Hume,  in 
which  f^  person  of  the  name  of  Janet  Ramsay,  when  preo^. 
nosced,  emitted  a  declaration  confessing  the  crime  laid  to  her 
charge.  When  broug^ht  to  trial,  she  pleaded  Not  Guilty ; 
but,  besides  other  satisfactory  evidence,  her  declaration  was 
laid  befofe  the  jury,  who  returned  a  verdict,  finding  her  guil* 
ty  *5  in  terms  of  her  oonfession,^^  meaning  undoubtedly  the  de-* 
claration  which  she  emitted  when  pracognosced.  Yet  yon 
found  that  no  sentence  could  pass  upon  that  verdict,  because 
the  prisoner  had  not  confessed  the  crime  at  the  Bar ;  and  an 
extrajudicial  declaration  of  ^[uilt,  is  not,  technically  speaking, 
a  confession. 

But,  ta)(e  a  case  more  nearly  resembling  the  present,  ^hen 
a  person  is  accused  of  perjury,  the  prosecutor  must  establish 
that  the  oath  sworn  is  contrary  to  the  truth  ;  and  it  is  the  pro* 
vinee  of  the  Court,  in  judgin^^  of  the  relevancy  o£  the  indict- 
ment, to  determine  whether  uie  oadi  is  reconcileable  to  the 
truth  or  not.  Now,  I  entreat  your  Lordships  to  observe  how 
strictly  the  Court  has  been  in  use  to  ^nstrue  the  words  of  an 
oath  in  favour  of  a  prisoner,  attempting,  hj  every  possible 
means,  to  remove  the  inconsistency ;  and,  if  it  can  be  re- 
moved, the  libel  is  held  yot  to  be  relevant,  and  the  prisoner 
cannot  go  to  trial  upon  it.  In  support  of  this  observation,  I 
must  refer  to  the  learned  author,  so  often  quoted,  Hume, 
Vol,  II.  p,  1S7.  «<  The  substance  of  the  crime,  and 
**  that  which  all  the  other  particulars  in  the  description  of  it 
*<  only  modify  and  limit  is,  that  a  plain  felsehood  be  explicit- 
<<  ly  and  wilfiilly  affirmed.  For,  it  either  there  is  any  doubt 
<<  about  the  true  state  of  the  feet,  or  about  the  sense  in  which 
<<  the  pannePs  words  are  to  be  understood ;  or  if  they  can  in 
«(  any  reasonable  way  be  reconciled  with  the  truth,  'or  with  an 
<<  innocent  intention ;  or,  in  ^eral,  if  it  is  not  manifest  and 
**  obvious,  but  matter  of  likelihood  only,  and  of  inference  and 
<<  comparison  of  many  particulars,  that  he  had  a  felse  and  cor- 
*^  rupt  meaning,  this  snail  save  him  from  the  accusation  of 
*^  perjury.     Indeed,  it  would  be  veiy  dangerous  to  convict  any 
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"  one  upon  such  constructive  grounds ;  considering  tbe  im« 
*'  perfection  of  language,  and  the  still  more  imperfect  use 
*<  which  so  many  nersons  have  of  it,  and  how  unequal  their 
<'  degrees  of  intelligence  in  the  afl^rs  of  life,  and  even  their 
**  d^rees  of  capacity  for  the  observation  of  facts."*^ 

There  is  not  one  of  these  observations  that  woidd  not  apply 
in  this  case,  where  you  have  the  words  of  an  oath  to  construe, 
just  as  in  a  case  of  perjury.  Now,  observe  the  precedent  to 
which  Mr.  Hume  refers :— -'<  Tins  scrupulous  and  equita- 
<<  ble  caution  was  in  particular  observed  m  deciding  on  the 
«  relevancy  of  the  libel  against  Archibald  M^EiQop.  This 
<^  man  had  been  a  witness  in  the  trial  of  certain  persons 
'*  for  a  violent  deforcement  of  the  revenue  o£Scers,  and  had 
'^  given  a  testimony  which,  in  many  points,  was  very  favour- 
^^  able  to  the  pannels.  Among  other  things,  he  had  sworn 
<<  that  they  addressed  the  revenue  officers  m  a  moderate  and 
*<  inoffensive  manner,  '  desiring  them  to  walk  soberly,  and  to 
*<  make  no  disturbance.^  Now,  in  this  article,  besides  others, 
*<  he  was  charged  with  perjury ;  inasmuch  (said  the  libel) 
'*  as  it  will  be  proved,  that  the  persons  accused,  went  violent- 
<<  ly  up  to  the  officers,  demanded^  their  arms,  and  threatened 
<*  to  blow  them  up  if  they  resisted.  It  was  pleaded  for 
^<  the  pannel,  that  the  two  assertions  were  not  absolutely  in- 
*<  consistent,  for  that  in  swearing  to  the  one  sort  of  address 
*^  and  course  of  behatiour,  he  did  not  absolutely  exclude  the 
*<  other,  which  might  be  used  at  a  difl^rent  period  of  the  fray, 
<*  and  without  his  attending  to  it  at  the  time.^  And  the 
Court  held  *<  the  allegation  in  the  second  article  of  the  said  in- 
**  dictment  charged,  in  these  words:-— <  That  the  pannel  swore, 
*<  that  at  the  time  there  mentioned,  the  said  James  Macken- 
<<  zie  desired  the  said  Alexander  Cook  and  Alexander  Thom- 
*<  son,  to  walk  soberly  and  make  no  disturbance,*  not  relevant^ 
*<  and  rejutt  to  admit  the  iame  toprcbaiion,^  I  do  not  ask 
of  your  Lordships  to  construe  the  oath  in  this  indictment 
more  strictly-— the  mere  possibility  of  innocence  induced  the 
Court  to  hold,  that  perjury  was  not  relevantly  charged. 

Let  me  intreat  you,  then,  to  apply  the  same  principles 
to  this  oath,  if  it  be  necessary  to  apply  them.  I  say,  if  neces- 
sary ;  for,  I  state,  that. if  you  were  to  construe  it  with  the  ut- 
most latitude  against  the  prisoner,  with  the  same  latitude  as 
you  would  construe  a  last  wilF,  a  marriage  contract,  or  any 
other  document  the  most  favoured  b  law,  it  will  not  yield 
the  sense  ascribed  to  it  by  the  prosecutor. 

It  consists  of  four  clauses.     Let  us  consider  each  of  them. 

The  first  is :  <<  I  will  persevere  in  my  endeavours  to  form  a 
<<  brotherhood  ai  affection  among  firitons  of  every  description^ 


18 

'<  who  are  considered  worthy  of  confidence.^  Is  there  any 
thing  in  the  smallest  degree  hlameabUy  not  to  say  trtoMmu 
abUy  in  thiis  ?  May  not  a  brotherhood  be  fonned  of  any 
set  of  persons,  without  a  criminal,  without  a  treaaonabfe 
purpose?  It  was  to  be  fonned  of  penons  worthy  of  confidenoe ; 
It  was  to  be  a  brotherhood  of  afiection.  It  may  have  been  in- 
tended to  have  been  criminal,  or  it  may  have  been  intended  to 
have  been  innocent  ;>  but  these  is  nothing  in  the  purport  of 
these  words  which  can  be  interpreted  as  txprtMmns  a  design 
of  forming  a.  brotherhood  for  improper  purposes.  Upon  that 
clause  I  tnink  it  unneoessary  to  say  a  word  more. 

Then,  what  is  the  second  clause  ?  <<  That  I  will  persevere  in 
*^  my  endeavours  to  obtain  for  all  the  people  in  Great  Britain 
*^  and  Ireland,  not  disqualified  by  crimes  or  insanity,  the  dee- 
«  tive  firanchise,  at  the  age  of  twenty-one,  with  free  and  equal 
<*  representation,  and  annual  parliaments.*^  As  the  law  standi 
at  present,  there  are  neither  annual  parliaments  nor  universal 
sunrage ;  but  is  there  any  impropriety  in  those  who  think  they 
would  be  for  the  advantage  of  the  Constitution^  to  endeavour 
to  obtain  them,  provided  they  do  so  according  to  law  ?  It  is 
impossible  for  a  moment  to  doubt  that  it  is  hwful  so  to  do. 
There  are  those  who  think,  that  an  alteration  of  this  kind— -t 
mean  the  adoption  of  annual  parliaments,  and  universal  su& 
frage— would  be  a  fundamental  alteration  of  the  constitution  of 
Great  Britain  ;  but,  you  know  that  it  is  laid  down  by  the  best 
authorities,  that  there  is  no  law  so  Amdamental  that  it  may 
not  be  innovated — ^no  principle  so  fixed  that  it  may  not  bo 
changed.  Parliament  may  new  model  the  succession  to  the 
Crown — it  may  alter  the  religion  of  the  country— it  may  altev 
its  own  constitution.  Parliaments,  for  instance,  were  not  always 
septennial.  There  is  no  doubt  that  annual  parliaments  and 
universal  suffinge  may  be  obtained  in  a  legal  manner^  in  the 
same  manner  as  any  other  change,  by  a  parliamentary  act ; 
and  those  who  hold  these  alterations  in  their  nature  injuri- 
ous to  the  Constitution,  never  doubted,  notwithstanding,  that 
diey  ma^  be  competently  and  legally  introduced.  In  what 
respect  IS  this  country  distinguished  nom  everv  country  upon 
the  face  of  the  earth,  but  that  every  subject  of  the  land  may 
approach  Parliament,  the  fountain  of  absolute  power^may 
suggest  alterations  on  the  laws  of  the  country-^and  may  press, 
by  solicitation  and  argument,  the  adoption  of  measures  which 
he  supposes  to  be  advantageous.  It  is  a  libel  upon  the  consti- 
tution to  say  there  is  any  crime  in  this  clause  of  the  oath^i 
provided  the  endeavours  it  alludes  to  are  lawful  endeavours^ 

We  come  to  the  third  clause,  to  which  I  call  your  atten- 
tion mpre  particularly,  as  it  was  4  subject  of  much  argument 


10 

indicfbnnarffiscittifion!  <<  I  will  support  the  name  ttiheut^ 
'<  most  of  107  power,  either  by  moral  or  physical  8treiu|th,  as 
-^^  the  case  may  leqoiie.^  In  this  dause,  you  are,  for  me  first 
*time,  as  I  omoeive,  eailed  upon  to  exercise  the  power  of  inter- 
pretation. It  is  ambiguous  m  two  lesj^ects ;  and  surely  it  is 
not  surprising  that  persons  in  the  situation  of  those  who  form*- 
ed  this  brotherhood,  should  have  £Edlen  into  ambiguous  and  in- 
correct modes  of  expression. 

The  first  ambiguity  is  in  4he  use  of  a  xelative,  without  any 
•means  of  4isooireiing  the  antecedent.  ^'  I  will  support  the 
same  :^  What  is  the  same  ?  These  are  three  previous  things 
mentioned,  all,  or  any  of  which,  may. be  the  antecedent  How 
are  you  to  choose  dbieh  of  these  is  the  antecedent  ?  If  it  be  of 
importance  to  the  pnsoner,  which  it  is  not,  he  is  entitled  to 
4^hoo8e  the  antecedent;  and,  if  an^  one  of  them  rendered 
the  oath  innocent,  while  the  others  inferred  guilt,  he  would 
he  entitled  to  choose  that  for  his  antecedent,  and  you  must 
take  the  innocent  interpretation.  Fortunately,  however,  in 
<the  present  instance,  it  is  indiffisicvit  which  of  them  you  se- 
lect, fiff  they  are  aU  equally  harmless.  Let  us  .try  them  one 
-by  one.  The  leading  member  of  the  sentence  is,  *<  I  will  per- 
severe IB  my  endeavours  to  form  a  brotherhood.'^  That  brotner- 
hoed  maj  be  the  antecedent.  It  is  the  leading  object  in  the  sen- 
tence; after  which  fidlows  an  obligation  to  do  certain  things;  and 
then  comes  the  engagement  to  support  the  samey  signifying,  ac- 
cording to  that  construction,  an  engagement  to  support  the  bro- 
therhood. That  will  not  infer  any  tlung  criminal ;  and,  at  all 
•events,  will  never  infer  the  crikne  charged  against  the  prison- 
er. The  brotheihood  might  be  supported  many  ways. 
When  illegally  attacked,  it  might  with  propriety  be  defend- 
ed; and  when  legallv  atta^ed  hf  the  magisl7ate«»  the  defence 
•of  it,  though  it  mignt  be  criminal  and  a  felony,  is  not  trea- 
son; and,  therefore,  even  if  the  oath  wer^l^  support  that 
brotherhood  by  ill^al  means,  that  would  not  be  an  obligation 
of  the  nature  charged  in  ^he  minor  pvraesitiou ;  for  there  is  no 
liarm  in  'Supperting  a  brotherhiaod  of  aSfectiea  among  Britons  of 
every  description ;  at  all  events,  it  is  not  the  crime  of  treason. 
Take  another  view. — He  says,  he  will  endeavour  to  obtain 
-<<  the  elective  firanchise,  at  the  age  of  twenty-one,  with  free  and 
'*  equal  representation,  and  annual  parliaments.*"  If  you  do  not 
take  the  leadmg  antecedent  in  the  sentence,  according  to  ordi- 
nary construction,  you  should  take  that  immediately  preceding 
the  relative,  namely,  annual  parliaments  and  universal  sufirage. 
Is  there  anythin^improper  or  criminal  m  supporting  those?  You 
•can  support  nothmg  not  in  eidstence;  they  must  be  obtained  be- 
ibre  they  can  be  supported.     If^  therefore,  you  take  tbf^  ^U 
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9»  if  you  take  the  last  members  of  the  (tontende  for  the  ante* 
cedent,  nodiing  like  a  criminal  obligation  ean  be  extracted. 

Take  the  ody  other  supposable  antecedent,  <<  I  will  perao- 
<<  vere  in  my  endeavours  to  obtain  &t  all  the  peq^le  in  Great 
*^  Britain  and  Ireland,  not  disqualified  by  Crimea  or  inaani^t 
^<  the  elective  franchise,  at  the  age  of  twenty-one,-  with  free  md 
^*  equal  representation,  and  annual  parliaments,^^  Is  there  any 
thing  criminal  in  supporting  one\  endeavoura  to  obtain  ?  It  in^* 
fers  a  solecism,  and  is  contrary  to  the  ordinary  forms  of  spe^h. 
To  support  endeavours,  is  just  to  endeavour ;  and,  th^efore^ 
if  there  be  any  choice  as  tP  these  antecedents,  this  is  the  one 
that  ought  to  be  rejected.  But^  suppose  these  ignorant  people 
meant,  <<  to  support  their  endeavours  to  obtain  these  objects,^^ 
where  is  the  illegality  in  that  ?  If  they  supported  their  eni- 
deavours  in  a  lawftd  manner,  it  is  what  every  good  subject^ 
holding  these  opinions,  should  be  indined  to  do. 

But,  the  Prosecutor  observes,  that  the  oath  does  not  stop  at 
supporting  the  endeavours,  but  engages  to  <^  support  the  same 
*^  to  the  utmost  of  my  potrer,  eitner  by  moral  or  physical 
*^  strength^  as  the  case  may  required*  Here,  it  seenis  to  be 
thought,  that  the  sting  of  the  case  lies. — I  ask  your  Lord- 
ships, when  a  person  comes  under  an  engagement  to  ex-* 
ert  al]  his  endeavours,  or  to  act  to  the  utmost  of  his  power 
upon  any  one  occasion,  how  that  engagement  should,  in  fair* 
ness,  be  construed.  The  construction  adopted  in  every  oaae 
is  this,  that  he  will  exert  his  law/id  endeavours.  It  is  the 
maxim  of  law,  as  Mr.  Clerk  observed,  when  we  were  last 
tiere,  id  tatUumfacere  possumulk,  qwd  de  jurefacere  possumus. 
There  is  no  obligation  which  a  man  undertakes  to  do,  in  this 
or  any  well  covemed  country,  that  does  not  imply,  if  it  be  not 
expressed,  that  what  he  engages  to  do  is  lawful.  You  may 
exclude  that  presumption  by  declaring  you  will  do  it  unLaw** 
fully ;  but,  if  npt  so  excluded,  it  is  always  understood. 

The  observations  which  I  have  made  on  these  three  antece- 
dents separately,  apply  to  them  all  when  taken  together;  and 
if  none  of  them  singly  infers  criminality,  they  will  not  infer  it 
when  combined. 

But,  it  is  the  word  physical  strength  which  seems  to  have 
laid  hold  of  the  imagination  of  the  public  Prosecutor ;  and  he 
seems  to  think  that  the  mere  use  of  that  term  necessarily  im- 

Sties,  that  a  rising  in  arms  was  in  contemplation,  and  that 
le  persons  engaging  to  use  their  endeavours  to  obtain  these 
things,  were  to  nse  m  rebellion  to  obtain  them.  The  Lord 
Advocate  imagines  all  this,  merely  because  the  term  phyncal 
strength  is  introduced. — But  I  would  observe,  that  this  cbliga- 
tioa  WHS  imposed  on  an  iadividual,  not  upon  a  body  ;  and 


^.  .. 


21 

there  Wtts  lio  such  iJiing  asbinflinghim  to^xert  hk  endeavours 
ia  emyunction  with  the  endeavoun  of  others.  It  was  upou 
^ach,  in  his  individual  capacitj,  that  an  obligation  was  imposed. 

But  that  is^oomjparatively  speaking,  of  little  consequence:  let 
it  be  granted  that  it  was  a  collective  obligation,  wnat  did  it 
import  ?  Is  it  that  they  shall  exert  their  physical  strength  in 
0n  unlawful  way  ?  No ;  finr,  according  to  the  nuixim  I  stated, 
the  presumption  is,  that  the  mode  was  to  be  a  lawful  one. 
Physical  strength  may  be  exerted  in  twenty  ways  which  arc 
lawful;  and  therefore  you  are  to  infer  it  was  to  be  lawfully  ex- 
erted to  obtain  the  objects  in  view. 

To  show  the  fallacy  of  any  other  construction,  let  us  look  a 
little  into  the  nature  of  the  alternative  obligation  to  exert  ma^ 
ral  siraiglh.  In  the  last  argument  on  this  head,  it  was  iairly 
admitted,  that  an  obligation  to  endeavour  to  obtain  these  ob- 
jects by  moral  strength  would  not  have  been  in  the  smallest 
degree  criminal,  and  never  could  have  been  construed  to  infer 
treason.  But,  you  must  observe,  that  treason  may  be  com- 
mitted in  the  exercise  of  moral,  just  as  well  as  in  the  exercise  of 
physical  strength.  For  instance,  an  individual,  in  order  to 
obtain  these  objects  of  annual  parliaments  and  universal  su& 
frage,  so  much  desired  by  the  brotherhood,  might  speak 
or  write  advisedly,  that  the  present  family  has  no  right  to 
the  crown--or  that  Parliament,  without  consent  of  the 
crown,  is  not  entitled  to  idter  the  succession;  which  is 
high  treason  under  the  6th  of  Queen  Anne.  But,  be^ 
cause  a  man  binds  himself  to  endeavour  to  procure  annusd 
parliaments  and  universal  suffirage  by  moral  strength,  is 
ne  bound  to  cmnmit  these  or  any  other  treasons  ?  That  would 
be  a  construction  so  forced,  that,  even  on  the  other  nde  of  the 
bar,  it  would  not  be  listened  to  for  a  moment.  Why,  theti^ 
construe  the  obligation  to  exercise  physical  strength,  so  as  to 
infer  that  it  was  to  be  exercised  in  an  unlaw&l  manner  ?  The 
one  interpretation  is  as  much  strained  as  the  other.  And  if 
physical  strength  nmy  be  lawfully  exerted,  the  presumption 
ought  to  be,  that  the  lawfiil  exertion  of  it  was  in  the  view  of 
the  parties.  Or,  supposing  even  that  they  contemplated  an 
unlawful  act,  it  does  not  necessarily  follow  that  they  contem-* 
plated  an  act  of  treason. 

Physical  strength  might  be  exerted  lawfiiUy  to  obtaia  these 
objects,  by  forming  this  brotherhoodr^by  collecting  its  mem- 
bers together— by  amending  them  against  unjust  attacks,  by 
goin^  by  their  orders  over  the  country,  canvassing  members 
of  Parliament  for  their  votes,  and  in  a  thousand  other  ways 
which  may  be  eanly  figu^.  And  it  might  be  unlawfully  ex* 
Girted  in  as  many  ways— *in  resisting  the  magistrates  coming  to 
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iaw— in  putting  memhen  of  Parliament  wider  durance  or 
jrestxaint)  and  ao  fbrth.  AQ  theaeacts,  however  criminal,  and 
MBommUng  ^ven  to  muider  and  febmjr,  would  not  amount  to 
treason.  Now,  because  physical  atraigth  might  possiblr  be 
exerted  in  a  way  to  infer  treason,  are  you  themore  to  ocmcittde 
that  that  mod^  of  'um  exertun  was  neceBsaiily  in  the  view  of  the 
parties. 

Just  reverse  llie  ease,  and  see  how  you  would  construe  an 
engagement  to  prevent  innovation.  Suppose  a  set  of  gentlemen 
in  the  country— -whose  politics  are  the  reverse  of  those  of  the  pd- 
aoner-Hweie  to  enter  into  an  association,  and  bind  themselves  by 
an  oath,  to  support  septennial  padiaments  and  the  deetive  firan- 
diise,  as  now  established,  b^  moral  and  physical  steength.  It 
would  be  a  bcdd  coostructMm  to  call  that  treason.  Yet  it  ia 
pedsely  the  /eon8lvuctioi&  employed  bv  the  puUie  Praaeeutor 
in  this  case ;  finr  a  man  may  compass  the  Ein^'^a  deadi  or  levy 
war  against  him  in  supnortiiig  septennial  parhaments,  as  wi^ 
as  in  endeavouring  to  obtain  annual  parliaments. 

I  shall  call  your  attention  po  one  or  two  instances  of  oaths 
administered  every  day,  and  see  how  the  principle  of  construc- 
tion contended  finr  by  the  Lord  Advocate  would  apply  to  them* 
You  know,  that,  when  a  soldier  is  inlisted,  he  is  attested  by 
a  magistrate,  and  an  oath  is  administered,  which  is  prescribed 
by  the  articles  of  war.  It  is  in  these  teons:  ^  I  swear  that 
^  I  will  bear  true  allegiance  to  our  Sovereign  Lord  King 
''  George,  and  that  I  will,  as  in  duty  bound,  defend  him*  in 
'<  his  person,  crown,  and  dignity,  ajpdnst  all  his  enemies ; 
^^  and  that  so  long  as  I  shall  remain  m  his  Majesty^s  service, 
^<  I  will  duly  obsorve  and  obey  his  Majesty^s  ordn,  and  the 
^^  orders  of  the  gtnerah  and  officer*  »et  ofoer  mebjfhis  MajutyP 

Is  that  an  obligation  to  obey  an  unfatwful  order  of  an  officer? 
I  apprehend  it  is  not.  You  will  not  go  nicely  to  work  in  dis- 
crimmating  between  right  and  wrong  where  theduty  of  acorn* 
mon  soldier  is  concerned ;  but  where  an  order  he  receives  is 
plainly  illegal,  as  to  assassinate  or  murder  a.  man,  or  resist  a 
civil  magistrate,  is  he  bound  to  obey  that  order  ?  No.  The 
terms  of  his  oath  extend  to  all  orders,  but  you  will  apply  the 
maxim,  id  tantumfacere  possunuu  quod  de  jttre  facert  potsum 
mu8.  In  swearing  to  obqr  all  ordos,  the  oath  intends  lawful 
nrders  alone.  You  will  recollect,  there  was  a  trial  befixre  the 
Court  of  Justiciary,  in  a  case  where  a  soldier  had,  by  orders 
from  his  officer,  resisted  a  magistrate.  I  speak  of  the  case  of 
Ferguson,  in  1764.  He  was  condenmed  by  die  Court,  and  it 
would  not  have  availed  him  to  pleads  that  the  oath  adminis* 
jter?d  to  him  when  enlisted,  bound  him  to  obey  every  order, 
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whether  lawM  or  unlawful.  I  jfimnerly  mentioned  to  your 
Lordships  how  the  oath  of  abjuration  imposed  by  govermnenr 
required  to  be  construed.  It  binds  the  parties  to  exert  all  their 
endeavours  to  support  the  king^s  government  and  the  Protes- 
tant religion.  What  endeavours?  whv  kwful  endeavours 
surely^  not  by  commiliting  murder  or  felony.  Construe  thia 
oath  as  you  eonstnie  those  oaths ;  let  the  |^eral  terms  receive 
the  same  qualifications  in  both^  and  it  is  impossible  to  extract 
a  treasonable  obUsation* 

I  have  said  perhaps  too  much  on  this  poiat.  Let  me  oon^ 
dude  with  a  few  observations  on  the  last  dause :  <*  I  farther 
<^  swear,  that  neither  hopes,  fears,  rewards,  or  punishments, 
^^  shall  induce  me  to  innrm  on,  or  give  evidence  against,  any 
<<  member  or  members,  collectively  or  individually,  6x  any  act 
^  or  expression  done  or  made  in  or  out,  in  this  or  similar  so- 
*^  cieties,  under  the  pimishment  of  death,  to  be  inflic}»d  on 
<<  me  by  aOT  member  or  members  of  sudi  societies.     So  help 

Nobody  can  doubt  that  it  was  a  misdemeanor  to  impose^ 
or  to  undertake  this  obligation ;  but  this  is  not  the  question  at 
present.  Your  L(ndships  have  to  judge,  whether  this  is  ne> 
cessarily  an  obligation  to  commit  treason.  This  society  waa 
composed  diiefiy  of  individuals  in  the  lowest  ^tions  of  life, 
^norant,  and  uninformed  persons,  who,  in  the  course  of  their 
discussions,  might  have  fidkn  into  improper  or  seditious  ex- 
pressions. It  was  natural  that  the  members  of  the  sodety 
should  imjK)se,  an  obligation  not  to  reveal  what  was  said,  lest 
any  of  their  number  should  be  convicted  of  libd  or  sedition. 
But  an  oblinttion  to  conceal  such  iipinrudent  expressions,  or 
even  not  to  £sdose  improper  acta  committed  in  the  presence  of 
a  person,  is  not  an  obligation  imposed  on  that  person  to  be 
gml^  of  libel,  or  sedition,  or  any  similar  crime,  £ir  less  is  it 
an  obligation  upon  him  to  be  guuty  of  treason.  It  may  be  a 
misdemeanor,  but  it  is  not  that  erune  which  your  Lordshipa 
are  now  called  upon  to  try,  by  the  major  prqKnition  of  ihis 
indictment ;  and,  if  that  be  the  case,  it  is  clear,  that  the  libel 
is  not  relevantly  laid. 

Take  the  oath,  in  dl  its  parta— ap[Jy  to  it  the  ordinary 
rules  of  interpretation^— take  the  words  with  the  greatest  ri-. 
gour,  or  the  ^oitest  latitude,  and  you  will  never  extract  that 
sense,  which  it  is  necessary  to  extract  from  them,  before  you 
can  have  a  relevant  charge  under  the  statute. 

The  Prosecutor  is  not  satisfied  with  redting  the  oath  in  hia 
minor  proposition,  he  gives  a  commentary  upon  it,  and  it  re- 
mains to  be  considered,  whether  the  commentary  is  a  fiiir  ex- 
pieision  of  the  import  of  the  oath-,  uad,  supposijig  that  it  is^ 
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whether  the  oath  lo  construed,  amounts  to  a  tseasonable  oblU 
gation.  After  zeciting  the  oath,  the  libel  poeeeds  thus: 
*<  Which  oath  did  bind,  or  did  purport  or  intend  to  bind, 
<<  the  persons  taking  the  same,  to  commit  treason  hj  eU 
*<  fecting,  hy  physical  force,  the  subversion  of  the  established  go- 
*<  vemment,  taws,  and  constitution  of  this  kingdom,  and  esped- 
«  ally  by  obtaining  annual  parliaments  and  universal  sufiage 
<<  by  unlawful  and  violent  means.^  Is  that  a  fair  glosa  upon 
the  words  of  the  oath  ?  Do  they  signify  what  the  Prosecutor 
says?  Or  are  they  radically  and  essentially  of  a  different  sig- 
nification? There  is  notone  word  in  the  oath  of  an  obligation 
to  eSkct  any  thing,  or  to  subvert  any  thing,  if  by  subversion 
you  mean  au^t  else  than  a  lawful  endeavour  to  alter  an  ex- 
isting law.  The  oath  binds  the  taker,  <<  to  persevere  in  his 
<<  endeavours  to  obtain  for  all  the  people  in  Great  Britain 
<<  and  Ireland,  not  disqualified  by  crimes  or  insanity,  the 
<5  elective  franchise,  at  the  age  of  twenty-one,  with  free  and 
<<  equal  representation,  and  annual  parJiaments.^  Nothing 
is  said  here  of  the  government,  laws,  and  constitution,  of 
the  kingdom ;  or  of  any  laws,  except  those  whidi  relate  to  the 
duration  of  parliament,  and  the  elective  franchise.  It  binds  the 
taker  to  subvert  nothing  by  physical  strength,  not  even  the 
Uws  against  universal  suffrage  and  annual  parliaments,  and 
far  less  the  established  government,  laws,  and  constitution  in 
general.  It  contains  no  obligation  to  obtain  annual  parlia- 
ments and  universal  suffrage,  or  any  thing  else,  by  unlawml  and 
violent  means. 

It  binds  the  taker  to  support  one  of  three  things;  or,  if  yoa 
will,  all  the  three,  by  moral  and  physical  strength ;  but  this 
obligation  must  be  qualified,  as  every  such  obligation  is  quali- 
fied, in  ordinary  speech,  otherwise  all  human  affairs  womd  be 
thrown  into  confusion,  and  language  would  become  the  in- 
strument of  deception  and  error.  If  it  be  so  qualified,  the  ob- 
ligation is  confessedly  innocent 

It  is  not  a  gloss  to  substitute  words  of  one  import  for  words 
of  a  totally  different  import,  and  to  change  the  meaning  of  a 
sentence  by  the  interpolation  of  whole  clauses  which  they  do 
not  contain.  The  subjects  of  this  country  would  be  m  a 
dreadful  situation  indeed,  if  they  were  exposed  to  a  capital 
conviction  for  the  use  of  words ;  in  construing  which  words  the 
prosecutor  might  substitute  and  interpolate  as  he  thought  flt^ 
until  he  found  a  meaning  which  suited  his  purpose,  though  to- 
tally different  from  the  meaning  which  the  words,  as  he  him- 
self recited  them,  naturally  and  properly  bore. 

I  am  afraid  I  fiitigue  your  Lordships,  in  going  over 
Ijrounds  which  were  stated,  if  not  much  commented  on,  hefore. 
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But  I  now  tome  to  another  ground,  to  which  I  must 
partiettkrly  call  your  attention,  being  sensible,  that  the  first 
time  t  had  die  honour  of  bringing  it  before  you,  it  was  im- 
perfectly argued.  After  having  giv^  it  more  mature  con- 
sideration, and  weighed  the  authorities  touching  it,  there  is 
no  one  objection  to  this  indictment  on  which  the  counsel  on 
diis  side  of  the  bar  rest  with  more  security  and  confidence.  It 
is  this,-— that,  esto  the  wdrds  of  this  oath  import  what  the 
pablie  prosecutor  says  they  import,  it  will  not  make  a  rele- 
vant charge ;  for  granting  that  the  oath  binds  the  taker  to  do 
all  that  the  prosecutor  aUeges,  I  maintain  it  is  not  an  obli- 
gation to  oonimit  treason. 

Before  cfhtering  on  this  objection,  I  suppose  it  will  be  con- 
ceded to  me,  without  any  argument,  that,  in  an  indictment 
under  this  statute,  the  prosecutor  is  bound  to  specify  the  trea- 
son to  which  he  refers, — that  he  is  bound  to  state  it  precisely, 
fdrmaUy,  and  technically.  If  this  were  not  the  case,  there  is 
not  a  more  ensnaring  or  detestable  law  in  the  criminal  code^ 
because  almost  any  oath  might  be  twisted  into  an  unlawful  ob- 
ligation, and  the  prisoner  would  come  to  the  bar  ignorant  of 
what  he  was  accused,  and  unprepared  to  defend  himself. 

To  illustrate  this,  suppose  an  indictment  laid  for  admims? 
teting  an  6ath,  binding  the  taker  to  commit  felony ;  and,  in 
that  case,  I  beg  leave  to  ask,  whether  the  prosecutor  would  be 
required  to  specify  the  felony  he  had  in  view.     There  is  a 
vast  variety  of  felonies,  some  of  them  existing  at  common  law, 
and  others  introduced  by  statute.     Many  of  these  are  com- 
plicated, obscure,  and  undefined,  depending  on  the  construc- 
tion of  revenue  laws,  commercial  regulations,  and  the  myste- 
ries of  trades  and  professions ;  now,  if  the  pursuer  was  not 
made  aware  of  the  felony  alluded  to  in  the  indictment,  it 
*would  oflen  be  impossible  for  him  to  conjecture  in  what  the 
crime  consisted  which  was  laid  to  his  charge.     Thus,  suppose 
a  prisoner  was  indicted  for  administering  an  oath  binding 
the  taker  to  commit  felony,  because  it  bound  him  to  cany 
away  a  certain  quantity  of  com  fix)m  the  place  where  it  wan 
deposited,  and  give  it  to  a  shipmaster.     Here  the  felony  in 
view  might  be  theft ;  or  it  might  be  fraudulent  bankruptcy ;  or 
it  might  be  taking  com  firom  a  storehouse,  where  it  was  de- 
posited for  exportation,  contrary  to  the  11th  of  George  II. : 
or  it  might  be  holding  correspondence  with  a  person  ^o  had 
resided  in  France,  contrary  to  the  non-intercourse  statutes. 
It  will  not  be  contended,  that  the  Prosecutor  might  conceal 
into  which  of  {hose  felotaies  he  meant  to  construe  the  oath,  and, 
coiisequehtly,  deprive  the  prisoner  of  all  means  of  defending 
himself. 
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The  case  oftreason  is  perfieetly  analogous.    Itis^true,  denr 

V  are  not  80  many  treasons  as  felonies,  but  there  are  at  least  tea 

^  dissent  treasons  in  the  law,  and  the  prisoner  is-  le&  altcm- 

ther  in  the  dark  to  which  of  these  the  Lord  Advocate  allu^s* 

The  statute  bears,  ^*  That  every  person  who  shally.  ia 
«  any  manner  or  form  whatsoever,  administer,  or  cause  to  b» 
<<  administered,  or  be  aiding  or  assisting  at  the  administering, 
<^  of  any  oath  or  engagement,  purporting  or  intending  to  bind 
<<  the  person  taking  the  same  to  commit  any  treason,?^  &c. 
The  legislature  here  puts  the  term  disjunctively.  It  does  not 
say  treason  in  fieneral,  but  any  treastm ;  clearly  intending, 
therefore,  that  the  prosecutor  should  speaty  the  particular 
treason  which  he  asserts  the  oath  bound  the  taker  to  commit. 
Hence,  I  infer,  that  nothing  but  a  technical  description  of  the 
treason  referred  to,  will  suffice  to  make  a  libel  under  the  sta- 
tute relevant  It  is  a  maxim  m  criminaUlnu  nan  Ueet  vagari, 
and  there  never  was  a  case  in  which  the  maxim  was  more  ap- 
plicable than  the  present. 

Let  us  considjer  the  treasons  actually  existing  in  the  law^ 
and  try  to  discover  to  which  of  them  it  is  that  the  prosecutor 
alludes  in  the  minor  proposition  of  this  indictment.  I  believe 
you  will  find  the  attempt  alto^ther  fruitless* 

The  first,  mentioned  by  roster,  Blackstone,  and  other 
writers,  is  compassing  the  Eing^s  death.  It  is  not  laid, 
that  this  oath  bound  to  compass  the  King^s  death,  nor 
even  to  commit  any  of  tbe  common  and  usual  overt  acts 
which  are  considered  as  evidence  of  compassing  the  King^s 
deatli-— for  example,  to  murder  the  Kmg,  or  to  put  hmi 
in  durance.  I\  shall  have  occasion,  by  and  by,  to  direct 
your  attention  to  the  case,  that  an  overt  act  had  been  charged, 
that  you  may  consider  whether  that  would  have  rendered  the 
indictment  relevant.  At  present  I  am  asking,  whether  the 
prosecutor  asserts  that  the  oath  bound  the  td^er  to  ccMnmit 
that  species  of  treason  P — Unquestionably  he  does  not 

The  second  treason  is,  to  violate  the  Queen,  or  the  King^s 
eldest  daughter.  It  will  not  be  pretended,  that  this  treason 
was  in  view. 

The  third  is  to  levy  war  against  the  Einjg  in  his  realm. 
The  Prosecutor  does  not  assert  that  that  obligation  was  im- 
posed, as  will  be  evident  from  the  following  considerations. 
To  constitute  this  treason  two  things  are  necessary :  1^^  That 
WMT  shall  be  levied :  2d,  That  it  sliall  be  levied  against  the 
King ;  or,  what  is  held  equivalent,  that  it  shall  be  levied  for 
a  public  Duipose,  as  destroying  all  indosures,  and  so  forth. 

Was  this  an  oath  to  levy  war  ?  The  old  writers  held,  that 
war  could  not  be  levied^  unless  the  persons  engaged  to  levy  it 
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were  arrayed  modo  giurrino ;  unless  they  were  asseinbled  with 
*<  all  the  pomp  and  cdrcumstance  of  war.^  The  law  is  so  laid 
down  by  Sir  Matihew  Hale.  I  am  aware,  there  has  been  a 
Telaxation  in  the  law  since  that  period ;  and  that  it  is  not  ne* 
oessaiy  that  the  persons  shall  be  so  armed :  but  there  must  be 
a  rising  or  insurrection  of  a  multitude ;  and  a  few  individuals 
assembled,  armed  or  unarmed,  is  not  leering  war. 

Sir  Michael  Foster  corrects  ihe  old  doctrine  as  laid  down 
hj  Sir  Matthew  Hale,  page  208,  first  iblio  ^tion :  <<  Lord 
<<  Chief  Justice  Hale,  ^peaking  of  such  unlawful  assemblies  as 
^<  may  amount  to  a  Icvymg  of  war  within  the  25th  Edward  III. 
^*  take£h  a  difference  between  those  insurrections  which  have 
*^  canried  the  appearance  of  an  army  formed  imder  leaders,  and 
^^  provided  with  militaiy  weapons^  and  with  drums,  colours^ 
^*  ftc.  and  those  ofher  disordeny  tumultuous  assemblies  which, 
^  have  been  drawn  together,  and  conducted  to  purposes  mani- 
<<  festly  unlawftd,  but  without  any  of  the  ordmary  shew  and 
^  apparatus  of  war  before  mentioned.^ 

'^  I  do  not  fhiiik  any  ereat  stress  can  be  laid  on  that  distinc- 
*^  tion.  It  is  true,  that  m  case  of  levying  war,  the  indictments 
*'  generally  charge,  that  the  defendants  were  armed  and  array- 
^<  «d  in  a  warlike  manner;  and,  where  the  case  would  admit  of 
^<  It,  the  other  circumstances  of  swords,  guns,  drums,  colours^ 
^^  &c.  have  been  added.  But  I  think  £e  merits  of  the  case 
**  have  never  turned  singly  on  any  of  these  drcumstanoes."^ 

<<  In  the  cases  of  Damaree  and  Purckaae,  which  are  the  last 
<'  printed  cases  that  have  come  in  judgment  on  the  point  of 
**  constructive  levjing  war ;  there  was  nothing  given  in  «?t- 
<<  ience  of  the  usual  pageantry  x>f  war,  no  military  weiqpons,  no 
'^  banners  or  drums,  nor  any  regular  consultation  previous  to 
^<  the  rising.  And  yet  the  want  of  those  circumstances  weigh- 
<<  ed  ncftfaingwith  the  Court,  thou^  the  prisoner's  council  m- 
'<  sisted'  much  en  that  matter.  The  nunJ>er  of  the  insurgents 
<<  sunptied  the  toant  $f  miUtaty  toeapons ;  and  they  were  pro- 
*^  vi^  with  axes,  crows,  and  other  tools  of  the  like  natun^ 
<<  proper  for  the  nusehief  they  intended  to  effect. 
Furor  arma  minisirat. 

"  *  Sect.  I,  The  true  criterion  therefoxie  in  all  these  cases 
<<  is,  qtio  urnrno  did  the  parties  assemble.  For  if  the  assem- 
<<  bly  be  upon  some  private  quarrel,  or  to  take  revenge  of  par" 
<<  <tci(&zr  persons,  the  statute  of  treasons  hath  abready  deter- 
*^  mined  that  point  in  &vour  of  the  subject.'" 

And  afterwards  ;  "  2dly,^  The  words  of  the  first  clause 
^<  descriptive  of  the  offence,  ^  if  any  man  ride  armed  openly,  or 
^*  secretly,  with  m^  of  arms,*  did  in  the  langui^  in  those 
-^  tunes  mean  nothbg  less  than  the  astcmbting  boma  of  men, 
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^fjriends^  tCMmUy  or  dtpendasUs,  armed  and  arrmfed  in  a  war^ 
<<  like  manner,  in  order  to  effect  some  purpose  or  other  by  dint 
<<  of  numbers  and  superior  strength.  And  yet  those  assem- 
'<  blies  so  armed  and  arrayed^  if  drawn  together  for  purposes  of 
<^  a  private  nature,  were  not  deemed  treasonable.*" 

Again,  *<  Sect.  II.  Upon  the  same  principle,  and  within 
<c  the  reason  and  equite  of  the  statute,  risings  tq  maintain  a 
•*  private  claim  of  right,  or  to  destroy  particular  indo^uires,'* 
and  so  forth. 

<<  And  upon  the  same  principle,  and  within  the  same  equity 
<<  of  the  statute,  I  think  it  was  very  righdy  held  by  five  of  the 
<<  Judges,  that  a  rising  of  the  weavers  m  and  about  London  to 
<<  destroy  all  engine-looms,  &c.^ 

So  he  goes  on  to  the  end  of  the  chapter,  stating,  that  though 
warlike  apparatus  is  not  necessary,  tnere  must  be  a  risii^  m 
order  that  the  multitude  may  compensate  for  the  want  ot  ze* 
gular  array. 

The  second  requisite  is,  that  the  insurrection  shall  take  plafle 
in  order  to  accomplish  a  public  object.  It  is  no  levying  of  war, 
if  one  nobleman  nse  agamst  another,  to  bum  his  house  or  des- 
troy his  inclosures,  for  these  are  private,  not  public  objects. 

There  was  a  case  referred  to  when  we  were  last  here,  I 
mean  that  of  Lord  Greorge  Gordon.  There,  the  question  wqs 
not  whether  it  was  necessary  there  should  be  an  msurrecti<^ 
to  constitute  the  levying  of  war,  but  whether  an  insurrection, 
which  had  confessedly  taken  place,  was  for  a  publip  purpose. 
It  was  not  upon  the  first,  but  upon  the  second  requisite,  that 
the  doubt  arose.  It  was  contended,  that  the  purpose  being 
to  compel  Parliament  to  repeal  a  statute,  was  not  a  public 
purpose;  and  Lord  Mansneld,  in  an  able  speech,  8ays|,-i- 
'<  The  prisoner  at  the  bar  is  indicted  for  tnat  species  of 
^  high    treason    which   is  called  levying  war    against  the 

<  King ;  and,  therefore,  it  is  necessary  you  shdidd  first 
^  be  informed  what  is  in  law  levying  war  against  the 
'  King,  so  as  to  constitute  the  crime  of  high  treason^  within 

the  sutute  of  Edward  III.,  and,  perhaps,  according 
^  to  the  legal  signification  of  the  term,  before  that  statute. 
^  There   are  two  kinds  of  levying  war:— one  against  the 

<  person  of  the  Ein^ ;  to  imprison,  to  dethrone,  or  to  kill 
^  him ;  or  to  make  him  change  measures,  or  remove  counsel- 
^  lors ; — the  other,  which  is  said  to  be  levied  against  the  ma- 
^  jesty  of  the  King,  or,  in  other  words,  against  him  in  his  regal 
^  capacity ;  as  when  a  miUtitude  rise  and  assembk  to  attain  by 
^  force  and  violence^  any  object  of  a  general  public  nature ;  that 

<  is  levying  tear  against  the  majesty  of  the  King ;  and  most 

<  reasonably  so  held,  because  it  tends  to  dissolve  all  the  bonds 


^<  c;f  society,  to  clfstigyprop^,  andtagverhirbgoTemineiit^ 
«  and,  hv  force  of  arm%  to  restrain  tbe  King  &m  reigmng 
*i  acoordiiig  to  law.'' 

<<  Though  the  form  of  an  indictment  fixr  this  spedes  of  trea** 
<<  son  mentioDfl  drums,  trumpets,  arms,  swords,  fifes,  and  goiis, 
«  yet  none  of  these  circumstances  are  essential.  The  ques- 
<<  tion  always  is,  whether  the  intent  is,  by  force  and  violence, 
'<  to  attain  an  object  of  a  general  and  public  nature,  by  any 
^^  instruments,  (n*  ly  dint  of  their  numkrs.  Whoever  in^ 
<<  cites,  advises,  encourages,  or  is  any  way  aiding  to  sudi  a 
*<  piuUiiude  89  assembled  with  such  intaU,  though  he  does  not 
<^  personally  appear  among  them,  or  witli  his  own  hands  com* 
'<  mit  any  violence  whatsoever,  yet  he  is  equally  a  principal 
<^  with  those  who  act,  and  guilty  of  hi^h  treason.'' 

If  you  will  CO  pn  to  the  end  of  the  learned  Judge's  speech, 
pu  will  find  tne  question  was,  whether  the  purpose  of  the  in. 
surrection  was  a  public  one,  and,  consequently,  whether  the 
irar  levied  was  against  the  King  or  not 

But  there  is  nothing  in  the  oath  here,  even  according  to 
the  prosecutor's  interpretation,  which  bmds  the  taker  to  levy 
war  at  all— to  rise  in  arms— -or  to  assemble  tumultuously  for 
the  purpose  of  obtaining  any  object,  either  public  or  private. 

Th^e  are  other  four  treasoni^— adhering  to  the  King^s  ene- 
mies—-counterfeiting  the  great  and  privy  seals — ooimterfeiting 
the  coin — and  slayii^  the  Chancellor  and  other  Judges  in  the 
execution  of  their  office.  These  may  be  passed  over  in  si* 
lence,  for  it  will  not  be  pretended  that  the  oath  alludes  to 
diem.  Neither  can  it  allude  to  the  treasons  relative  to  Pa- 
pists—to the  debasement  of  the  coin-p-or  the  obstruction  of 
the  Protestant  succession. 

Then  there  is  a  treason  whidi  was  introduced  by  the  S0th 
cf  George  III.  By  that  act  it  is  made  treason  to  conspire  to  levy 
war  for  certain  purposes.  The  statute  says,  that  *^  if  any  per- 
<<  son  or  persons  whatsoever,  shall,  within  the  realm  or  without, 
^^  compass,  imagine,  invent^  devise,  or  intend  death,  or  de- 
^<  struction,  or  any  bodily  harm,  tend^  to  death  or  destrue- 
<*  tion,  maiming  or  wounding,  imjprisonment  or  restraint,  of 
<^  the  person  of  the  same  our  sovereign  lord  the  King,  his  heirs 
*<  and  successors ;  or  to  deprive  or  d^ose  him  or  them  firom  the 
*^  style,  honour,  or  kingly  name  of  the  imperial  crown  of  this 
^<  r^dm,  or  of  any  otherof  his  Majesty's  dommionsor  countries ; 
<<  or  to  levy  war  against  his  Majesty,  his  heirs  and  successors, 
^*  within  Uiis  realm,  in  order,  by  force  or  constraint,  to  compd 
^'  him  or  them  to  i^ange  his  or  their  measures  or  counsels,  or  in 
*^  order  to  put  any  force  or  constraint  upon,  ovintimidate  or  over- 
ly awe  botn  Hqu6«>  or  either  House  cfPariiament ;  or  to  move 
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*^  or  stir  snj  fimttner  or  stnmger  'mAi  fiiroe  to  invade  iStnA 
^*  realm,  or  aajr  oAer  of  Ida  Majeatj^adomiinoiis  or  ooustzieay 
'<  under  the  obeisance  of  his  Majesty,  his  heirs  and  saeeessors ; 
^  and  such  ccmipassings,  imaginations^  inventions,  deviees,  or 
^  intentions,  or  any  of  them,  shall  express,  utter,  or  dedare, 
<<  by  publishixig  any  printing  or  writing,  or  by  any  overt  act 
.^  or  deed ;  bdng  legally  convicted  thereof,  upon  the  oaths  of 
**  two  lawful  ana  crediUe  witnesses,  upcm  trial,  or  otherwise 
'^  convicted  or  attainted  by  due  course  of  law,  then  every  such 
^^  person  or  persons  so,  as  aforesaid,  offending,  shall  be  deem- 
^^  ed,  declared,  and  adjudged  to  be  a  traitor  and  traitors,  and 
**  shall  suffer  pains  of  deaUi,  and  also  lose  and  forfeit  as  in  cas- 
<^  es  of  high  treason.^ 

We  ma;^  lay  out  of  view  whatls  enacted  as  to  devices  di- 
rected against  the  King^s  person,  W  attempts  to  depose  him. 
Tlie  only  part  of  the  statute  to  which  the  prosecutor  can  al- 
lude, is  that  which  relates  to  a  compulsive  change  of  the 
Kin^^s  measures ;  or  to  the  intimidation  of  the  Houses  of 
Parhament.  But  your  Lordships  will  observe,  that  it  is  not 
dedaied  treason  by  the  statute,  to  alter  the  King^s  counsels  by 
compulsion,  or  to  intimidate  the  Parliament,  but  to  kvy  war 
for  either  of  these  purposes.  Now,  this  indictment  does  not 
set  forth  that  the  oath  libelled  on  contained  an  obligation  to 
Iny  war  for  these  or  for  any  other  purposes. 

But  the  Lord  Advocate  seeiped  to  nint,  on  a  former  occa- 
sion, that  it  was  sufiScient  to  render  an  indictment  under  the 
statute  libelled  on  relevant,  if  he  set  forth  that  the  oath  ad- 
ministered contained  an  obligation  to  perform  an  act,  which 
the  jury  should  hold  an  overt  act  of  treason,  although  the  in- 
dictment did  not  specify  what  the  treason  was  of  which  it  was 
an  overt  act.  For  ouimple,  he  said  that  the  indictment  here 
set  forth,  that  the  oath  bound  the  taker  to  subvert  the  govern- 
ment by  physical  strength,  and,  in  particular,  to  obtain  an- 
nual parliaments  and  universal  suffirage,  by  unlawfiil  means ; 
and  those  acts  being  overt  acts  of  treason,  it  followed,  that  the 
charge  in  the  indictment  was  accurately  laid.  But  I  ask 
your  Lordships,  if  this  .doctrine  be  well  founded  ?  Is  it  suffi- 
cient, under  the  statute,  to  libel  that  an  oath  was  administer- 
ed, binding  the  party,  to  do  what  ?  Not  to  commit  treason, 
but  to  do  an  act  which  ^e  jury  shall  discover  to  be  an  overt 
act  of  treason.  An  overt  act  of  treason  is  that  which  con- 
vinces a  jury  that  treason  has  been  committed ;  but  it  is  no 
more  treason  in  the  eye  of  law,  than  the  evidence  of  a  crune 
is  the  crime  itself.  If  the  charge  of  an  overt  act  of  treason 
were  equivalent  ts  the  specific  charge  of  treason  itself,  then, 
instep  of  the  ten  or  twelve  treasons  which  I  have  ^luneratedi 
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there  would  be  thousands  of  treasons  in  the  law,  because  there 
axe  a  thousand  acts  which  ma^  amount  to  evidence  that  the 
crime  was  perpetrated.  This  would  be  to  let  in  the  whole 
host  of  constructive  treasons,  which  were  abolished  by  the  sta- 
tute of  Edward  III.  No  oath  could  then  be  administered, 
which  might  not,  per  se,  furnish  a  relevant  charge  under  the 
68d  of  the  King ;  for  the  prosecutor  would  be  at  liberty  to 
say,  that  although  no  particular  treason  was  specified  in  the 
libd,  the  jury  would  discover  that  an  overt  act  of  some  trea- 
son or  another,  feQ  under  the  obligation  contained  in  it.  This 
would  be  replacing  the  law  in  exactly  the  same  situation  in 
which  it  was  in  England,  previous  to  the  statute  of  Edward 
III. ;  and  in  which  it  was  in  Scotland,  previous  to  the  union. 
What  was  the  defect  in  the  treason  law  of  those  periods  ?  It 
was  this,  that  the  prosecutor  charged  the  accused  with  medi-. 
tating  or  performmg  an  act,  such  as  subverting  the  constitui 
lion,  altering  fundamental  laws,  and  so  forth,  which  he  thought 
fit  to  denominate  treason ;  and  thus,  almost  any  act  might  be 
construed  into  treason.  These  constructive  treasons  were 
abolished,  and  a  strict  and  technical  definition  of  the 
crime  substituted  in  their  room ;  and,  unless  a  person  ia 
accused  of  a  treason  so  defined,  the  accusation  is  good  for  no- 
thing. The  prosecutor  must  specify  overt  acts,  but  it  will 
not  do  to  specify  them  alone ;  he  must  farther  say.what  the 
particular  treason  is  which  he  means  to  prove  by  them.  In 
like  manner,  in  this  case,  the  Prosecutor  must  say  not  merely 
that  the  oath  libelled  on  bound  the  taker  to  commit  an  overt 
act  of  treason,  but  what  the  particular  treason  was  which  it 
bound  him  to  commit.  If  it  is  not  a  relevant  charge  of  trea- 
son to  assert  that  a  man  conspired  to  subvert  the  constitution 
by  physical  force,  neither  can  it  be  a  relevant  charge  under 
this  statute  that  he  administered  an  oath  binding  the  taker  to 
subvert  the  coi^titution  by  physical  force.  The  person  who 
administered  the  oath  cannot  be  dealt  with  more  harshly  than 
the  traitor  himself.  If  constructive  treasons  are  abolished  aa 
to  the  one,  they  must  be  abolished  as  to  the  other  also.— - 
The  law  must  be  consistent  with  itself. 

I  need  scarcely  riefer  your  Lordships  to  historical  illustra^ 
tion  in  support  of  what  I  have  said  on  the  law  of  treason. 
You  will  remember  during  the  feeble  and  abject  government 
of  Richard  II.  that  certain  questions  were  put  to  the  Judges, 
upon  which  they  delivered  answers.  One  of  them  was  this.  A 
statute  had  been  made  which  had  been  supposed  to  be  a  subf 
version  of  the  fundamental  law  of  the  kingdom,  and  i^xx  enr 
croachment  on  the  royal  power ;  and  a  j^uestion  was  pi^t,  by 
command  of  the  King,  <<  what  punishment  they  deserved  that 
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^  compelled  the  King  to  the  making  of  that  statute  ?  Where- 
<*  unto  the  Judges  gave  answer,  that  they  should  suffer  as  trid* 
•*  torB.""  There  were  other  eight  answers  that  do  not  bear  oh  the 
present  question.  No  body  will  deny,  that  to  compel  the  King 
to  consent  to  a  statute,  may  be  an  overt  act  of  treason.  To  put 
him  under  constraint,  is  a  common  overt  act  of  treason.  But 
the  Judges,  without  regard  to  the  distinction  whidi  I  have 
adverted  to,  and  confounding  what  may  or  may  not  be  an  act 
of  treason  according  to  circumstances ;  in  other  words,  what 
may  or  may  not  be  evidence  of  treason,  with  the  crime  itself^ 
they  pronounced  that  the  persons  who  compelled  the  King  to 
make  an  imj^roper  statute  were  guilty  of  treason.  Now  I  will 
read  what  Sir  Matthew  Hale,  (vol.  I.  p.  84.^  says,  with  re- 
gard to  the  answer  so  given  by  those  Judges  :  <<  The 
*^  King  called  together  the  two  Chief  Justices,  and  divers 
'<  others  of  the  Judg^  and  propounded  divers  questions 
<*  touching  the  proce^ng  in  that  Parliament,  and  the  ob- 
^*  taining  of  that  commission^ ;  and  they  gave  many  liberal  an- 
^*  swers,  and  among  the  rest,^  *<  Qualem  pamam  merentur, 
^*  qui  compulerunt  sive  arctarunt  regem  ad  consentiendum 
^*  Gonfectioni  dictorum  statuti,  ordinationis,  et  commissionis? 
*<  Ad  quam  questionem  imanimiter  respondenmt,  quod  sunt, 
f*  ut  proditores,  merito  puniendi  :  Item  qualiter  sunt  ilE 
^*  puniendi,  qui  impediverunt  regem,  quo  mmus  poterat  ex- 
'*  ercere,  quie  ad  regalia  et  pnerogativam  suam  pertinuerunt  t 
**  Unanimiter  etiam  respondenmt,  quod  sunt,  ut  proditores, 
<^  etiam  puniendi,^  with  divers  other  questions,  and  answers 
'<  to  the  like  purpose.^  That  is  the  very  answer  I  read  from, 
the  state  trials.  You  see  what  he  says,  <^  This  extraT^ant 
<<  as  well  as  extrajudicial  declaration  of  treason,  by  these  Ju^es, 
'<  gave  presently  an  universal  offence  to  the  kingdom ;  for  pre- 
<*  sently  it  bred  a  great  insecurity  to  all  persons ;  and  in  the 
*'  next  parliament  crastino  purificatifmia  11th  R.  2.  there 
**  were  divers  appeals  of  treasons,  by  certain  Lords  appellors, 
*'  wherein  many  were  convict  of  high  treason,  under  general 
«*  words  of  accroaching  royal  power ^  subverting  the  reeUm, 
"  &c. :  and  amon^  the  rest,  those  very  judges  that  thus 
^'  liberally  and  arbitrarily  expounded  treason  in  answer  to  the 
^  King^s  questions,  were,  for  that  very  cause,  adjudged 
*^  guilty  of  high  treason,  and  had  judgment  to  be  hanged, 
^  drawn  and  quartered,  though  the  execution  was  spared ; 
^  and  they,  having  led  the  way,  by  an  arbitrary  construction 
«  of  treason  not  wittiin  the  statute,  they  fell  under  the  same 
^  fate  by  the  like  arbitrary  construction  of  the  crime  of  trea- 
^  SOQ.^    And  he  adds  again, 
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<<  Now,  although  the  crime  of  high' treason  is  the  greatest 
'<  crime  against  faith,  duty,  and  human  society,  and  brings 
<<  with  it  the  gjreatest  and  most  fatal  dangers  to  the  govern^ 
^^  ment,  peace,  and  happiness  of  a  kingdom,  or  state,  and 
<<  therefore  is  deservedly  branded  With  the  highest  ignominy, 
*'  and  subjected  to  the  greatest  penalties  that  the  law  can  in- 
^'  ilict ;  yet,  by  these  instances,  and  more  of  this  kind  that 
^<  mi^t  be  given,  it  appears,  1.  How  necessary  it  was,  that 
^'  there  should  be  some  fixed  and  settled  boundary  for  this 
<<  great  crime  of  treason,  and  of  what  great  importance  the 
<*  statute  of  85th  E.  3.  was,  in  order  to  that  end.  2.  How  dan- 
<^  gerous  it  is  to  depart  from  the  letter  of  that  statute,  and  to 
**  multiply  and  enhance  crimes  into  treason  by  ambiguous 
<^  and  general  words,  as  accroaching  ofrcyal  power^  subverting 
*'  of  fundamental  lawt^  and  the  like ;  and  3.  How  dangerous 
^<  It  18,  by  construction  and  analor^,  to  make  treasons,  where 
'*  the  letter  of  the  law  has  not  done  it ;  for  such  a  method 
<'  admits  of  no  limits  or  bounds,  but  runs  as  far  as  the  wit 
<^  and  invention  of  .iccusers,  axid  the  odiousness  and  detestation 
**  of  persons  accused  will  carry  men."^ 

The  venerable  author  here  declares,  that  all  accusations 
of  this  kind,  such  as  encroaching  on  the  royal  power,  or 
subverting  the  fundamental  laws  of  the  realm,  are  too  vague 
as  charges  of  treason;  and  that  the  answer  which  those 
judges  gave  is  worthy  of  the  highest  reprobation,  and  was 
given  in  opposition  to  the  statute  of  Edwturd  III.  He  never 
speaks  upon  the  subject,  throughout  the  whole  course  of  his 
work,  without  animadverting,  in  terms  equally  severe,  on  the 
conduct  of  those  judges.  At  page  206,  he  says,  that  *^  al- 
*^  liiough  the  statutes  of  Richara  are  repealed  as  to  the  new 
*^  treasons  which  they  introduced,  yet  still  they  are  of  force 
<^  and  efficacy  to  the  damning  of  those  extravagant  opinions 
*'  and  declarations.^  Now  I  entreat  your  Lordships  to  turn 
to  the  present  indictment^  and  see  what  it  is  that  the  public 
prosecutor  calls  upon  you  to  declare  to  be  treason  in  this  case. 
OnQ  would  suppose  he  had  purposely  used  the  very  terms 
which  Sir  Matthew  Hale  has  branded  with  his  stigma. 
"  Which  oath,  or  engagement,  or  obligation,  to  the  foregoing 
"  purport,  did  bind,  or  did  purport  or  intend  to  bind  the  per- 
<*  sons  taking  the  same,  to  commit  treason,  by  effecting  by 
*<  physical  force,  the  subversion  of  the  cstabli  shed  ^vemment, 
^*  laws,  and  constitution  of  this  kinffdom.**^ 

Are  you  not  here  called  upon  to  declare,  thitt  subverting  the 
realm,  or  the  fundamental  laws  of  the  realm,  is  treason  ?  Are 
you  not  cdled  upon  to  enhance  an  act  into  treason  by  ambi- 
guous and  general  words.     When  his  Lordship  requires  you 
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to  find  this  indictment  relevant^  he  requires  yoli  to  make  the 
▼ery  same  answer  >which  the  English  judges  did  in  the  reign 
of  Iliehard  II.  and  which  Sir  Matthew  Hale  so  strongly  re- 
probates— an  answer,  on  account  of  which  one  of  those  unhap- 
py judges  was  dragged  to* the  gibbet^  and  all  of  them  hdd 
up  to  the  execration  of  posterity. 

I  may  illustrate  this  proposition  in  another  way  mote  fiuni« 
liar  to  vour  Lordships,  by  referring  to  our  own,  instead  of  the 
English  law.  Mr.  Hume,  Vol.  III.  p.  310.  expresses  him-' 
self  in  the  following  words :«— ^^  I  have  said  in  the  second 
'^  place  that  a  libel  is  not  good,  unless  it  give  sudi  an  ac- 
*^  count  of  the  criminal  deed  as  may  distinguish  this  particu- 
'^  lar  charge  from  all  other  instances  of  the  same  sort  of  crime, 
*'  and  thus  bring  the  pannel  to  the  bar,  sufficiently  informed  of 
**  that  whereof  ne  is  acaused ;  otherwise  the  purpose  would 
*^  not  be  fulfilled,  whioh  the  law  entertains,  in  ordering  the 
*'  pannel  to  be  served  with  a  copy  of  his  libel,  and  allowing  him 
^'  so  many  days  to  make  preparation  for  his  defisnce.  In  oon-' 
**  firmation  of  this  rule,  M^Kenzie  has  rightly  appealed  to  that 
**  statute  respecting  the  crime  of  forestalung,  wnich  allc^ws  an 
**  offender  in  this  sort  to  be  indicted,  geneiidly,  as  known  and 
*^  reputed  to  be  a  oommon  forestaller,  without  any  more  special 
**  detail  of  his  transgression ;  thus  plainly  implying,  that 
*<  such  a  course  of  accusation  is  contrary  to  the  tenor  of  our 
**  common  law,  and  is  justifiable  only  under  the  authority  of  a 
**  positive  enactment.  It  is  certain,  accordingly,  with  respect 
*^  to  any  article  of  dittay,  which  is  stated  quite  at  large,  with- 
*^  out  any  Yeasonable  specification  of  the  time,  place,  or  man- 
**  ncr  of  the  thing  which  is  alleged  to  have  been  done,  that 
*^  the  pannel  cannot  be  put  on  his  defence  against  it.*" 

Now  I  should  like  to  know  what  species  of  treason— in  the 
words  of  Mr.  Hume,  "  what  sort  of  the  crime,'"  the  Lord  Ad- 
vocate had  in  view,  under  the  description  of  effecting,  by  phy- 
sical force,  the  subversion  of  the  established  government. 

To  obtain  annual  parliaments  and  universal  sufirage  by 
violent  and  unlawful  means,  may  be  overt  acts  of  compas- 
sing the  King^^s  death,  or  of  levying  war,  or  of  conspiring 
to  levy  war,  to  obtain  an  alteration  of  the  law.  If  the 
public  prosecutor  may  have  in  view  three  different  treasons, 
distinct  from  each  other,  how  is  it  possible,  according  to  Mr, 
Hume,  that  this  can  be  a  relevant  indictment,  when  it  does 
not  specify  which  of  them  h^  had  in  view  ?  This  argument^ 
you  will  observe,  is  distinct  from  the  other.  Formerly  I  ar- 
gued, that  to  libel  an  overt  act  of  treason,  is  net  to  libel  trea- 
son ;  now  I  contend,  in  addition  to  that  plea,  that  to  libel 
treason  is  insufficient^  unless  the  sort  or  species  of  the  treason 
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»  ako  laid.  And  whatever  holds  with  regard  to  a  libel  for 
treason,  necessarily  holds  with  regard  to  a  hbel  for  administer- 
ing an  oath  binding  to*  commit  treason. 

But  there  is  one  consideration  morCi  to  shew  you  the  extreme 
dianger  of  admitting  charges  of  constructive  treason ;  and  it  is 
this,  that  the  facts  here  represented  as  overt  acts  of  treason,  do 
not  in  reality  amount  to  treason,  or  afford  any  evidence  of  the 
existence  of  treason.  In  truth,  the  law,  the  constitution, 
and  the  government,  may  be  subverted  by  violent  means, 
and  yet  no  treason  be  committed.  It  is  no  matter  that 
the  case  is  not  very  probable ;  it  is  quite  sufficient  for  my 
present  purpose,  that  it  is  merely  possible.  Suppose  the 
case,  that  an  individual  robs  the  bank,^  and  bribes  Parliament 
to  make  the  government  despotic,  where  is  the  lawyer  who 
will  affirm  this  to  be  treason  under  the  25th  Edward  III.  ? 
Suppose  that  an  individual  compels  a  judge,  by  vioience, 
to  grant  criminal  warrants  for  arresting  illegally  certain 
Members  of  Parliament,  in  consequence  of  which  they  are 
prevented  from<voting  against  universal  suffrage  and  annual 
parliamentSr  This  is  not  levying  war  to  put  constraint  up- 
on Parliament,  under  the  36th  of  the  King ;  for  the  act  of 
an  unarmed  individual,  as  we  shall  suppose  him,  cannot  be 
the  levying  of  war.  Yet  here  the  constitution  is  overturned 
by  violent  and  unlawful  means,  without  the  commission  of 
treason.  These  are  examples  to  show  the  danger  of  de- 
parting from  the  salutary  principle  of  the  law  of  England, 
that  where  treason  is  charged,  it  shall  be  accurately  specir 
fied.  If  you  depart  from  that  principle,  and  find  the  pre^ 
sent  indictment  relevant,  you  overturn  the  whole  law  of 
treason—^you  let  in  all  the  constructive  treason  which  exist- 
ed before  the  S^th  of  Edward  III.  and  the  security  which 
the  subjects  of  this  kingdom  derived  from  that  excellent 
statute  will  be  destroyed. 

One  circumstance  I  had  nearly  forgot  to  mention.  It  is 
only  another  instance  of  the  extreme  inaccuracy  with  which 
this  indictment  is  framed.  It  was  pointed  out  the  last  time  we 
were  before  ypur  Lordships ;  but  the  public  prosecutor  has 
not  corrected  th^  error.  The  terms  of  the  oath,  as  he  has  stat- 
ed it,  in  the  third  clause,  are,  ^^  and  that  I  will  support  the 
**  same  to  the  utmost  of  my  power,  either  by  moral  or  physi- 
**  cal  strength,  as  the  case  may  require  ;^  and  yet,  when  he 
comes  to  mention  the  import  of  the  oath,  in  the  subsequent 
part  of  the  indictment,  he  says  the  obligatbn  was  to  use  phy- 
sical ^orcf.  Now,  you  see  he  does  not  do  this  carelessly  or 
unintentionally ;  for  he  repeats  it  after  his  attention  had  been 
expressly  called  to  it  by  the  prisoner  and  by  your  Lordship  \ 
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and  his  doing  so  is  just  sajing  he  thinks  himself  entitled  t9 
substitute  one  word  for  another,  although  they  are  of  an  im- 
port materially  different  If  he  is  to  be  indulged  with  that 
liberty,  it  is  in  vain  to  talk  of  construction  at  ul,  (or  he  may 
make  any  oath  signify  what  he  pleases.  Strength  and  force 
are  undoubtedly  two  different  thmgs,  as  was  well  illustrated 
by  Mr.  Cierk  on  a  former  occasion. 

The  grounds  then,  I  go  upon,  are  these.  Ftrsty  I  maintain 
that  this  is  an  accusation  of  treason,  which  cannot  be  tried  in 
the  present  form.  SeconJlyy  That  the  obligation  contained 
in  this  oath,  with  the  exception  of  a  misdemeanor,  does  not 
infer  any  thing  criming  ;  and  that  even  if  it  did,  it  does  not 
necessarily  infer  any  thmg  treasonable.  Thirdly^  That  the 
meaning  which  the  prosecutor  extracts  from  the  oath,  is  not 
the  meaning  that,  by  any  fair  construction,  it  can  bear.  And 
lasthfy  Supposing  it  did  bear  his  meaning,  that  the  acts,  which 
he  sap  amount  to  treason,  do  not  amount  to  it.  The  indict- 
ment is  altogether  erroneous  ;  the  obligation  which  it  affirms 
the  oath  imposed,  is  not  affirmed  to  be  a  specific  treason  pro- 
perly defined ;  and,  in  fact,  it  may  be  no  treason  at  all. 

There  is  another  objection  to  this  indictment  of  a  nature  a 
little  more  subtile,  and  which  rests  on  a  principle  of  the  law  of 
England  applicable  to  this  statute.  If  you  give  leave  to  one 
of  my  brethren  to  address  you  on  the  subject,  that  objection 
may  be  stated  to  you  with  more  effect.  On  a  former  day,  your 
Lordships  stated  that  it  was  your  rule  to  allow  several  counsel 
for  the  pannel  to  speak  in  succession  at  the  commencement  oi 
the  argument  on  tne  relevancy ;  and  it  is  because  I  am  not  so 
well  qualified  to  do  justice  to  this  point,  that  I  would  rather 
devolve  it  on  another,  who  is  more  conversant  in  English 
law.  The  objection  rests  on  two  or  three  propositions.  It 
is  well  established  in  common  law,  that  felony  merges  in 
treason  ;  and  when,  firom  the  evidence  in  a  trial  oh  a  charge 
of  felony,  treason  appears  to  have  been  committed,  the  trial 
cannot  proceed  for  tne  felony.  Now  here,  the  conclusion  of  the 

Srosecutor  is,  that  the  oath  was  traitorously  administered  ;  and 
le  overt  act  refers  to  an  oath  which  would  in  itself,  if  ad- 
ministered or  taken,  amount,  according  to  the  proaecutort 
to  the  crime  of  high  treason.  It  is  no  answer  to  say,  that  the 
statute  here  enacts  that  an  oath  binding  to  commit  treason 
should  be  held  to  be  felony ;  for  this  reason,  that  it  is  another 
principle  of  the  law,  that  where  the  legislature  declares  a  cer- 
tain act  to  be  felony,  it  shall  be  held  not  to  have  been  treason 
before  the  statute.  There  might  be  many  oaths  binding  to 
commit  treason,  which  oaths  might  be  taken  without  the  taker 
actually  committing  treason  by  so  swearing.     An  oath  to  levy 
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war  for  destroying  stocking-frames,  may  not  be  treason,  where- 
as other  oaths  binding  to  commit  a  treason,  in  the  very  act 
of  administration  or  of  taking,  form  treason  of  themselves. 
The  legishiture  might  have  in  view  only  the  species  of  oaths, 
which  binding  to  commit  treason,  do  not,  in  the  administrating 
of  them,  infer  the  commission  of  treason.  Another  rule  is, 
that  where  there  are  two  statutes  relative  to  any  matter,  and 
the  one  does  not  repeal  the  other,  they  must  be  interpreted  so 
that  the  onr^  may  be  consistent  with  the  other.  Statutes, 
therefore,  4s  to  treason,  which  have  passed  since  the  statute  of 
Edward  HI.  must  be  construed,  if  possible,  so  as  to  be  con- 
sistent with  the  latter.  This  limits,  therefore,  the  statute 
of  the  5Sd  of  the  King,  to  those  oaths  only  which  are  admini- 
stered irithout  the  commission  of  treason  at  the  time  of  admi- 
nistration ;  and,  in  common  sense,  it  could  not  otherwise  be 
interpreted  without  endangering  the  whole  fabric  of  the 
constitution.  What  would  be  the  consequence  were  the  case 
otherwise.^  Aperson  administering  an  oath,  the  very  administra- 
tion of  which  IS  treasonable,  might  be  protected  from  a  prose- 
cution for  treason,  by  an  indictment  being  served  upon  him 
under  the  statute,  it  is  plain,  therefore,  that  this  statute,  in 
as  Cur  as  treason  is  concerned,  can  only  apply  to  oaths  binding 
to  that  species  of  treason  in  which  the  taking  of  the  oath  is  not 
of  itself  treason.  These  principles  will  be  Ulustrated  more  at 
length  to  you  by  Mr.  Grant,  and  supported  by  authorities. 

It  is  upon  all  these  grounds  taken  together,  we  submit,  that 
this  indictment  is  as  objectionable  as  the  former,  and  that  the 
prisoner,  therefore,  should  be  dismissed  £rom  the  bar. 

Lord  Justice  Clebk.— -Before  Mr.  Clerk  is  precluded 
from  making  any  observations  on  the  subject,  I  think  it  right 
to  direct  his  attention  to  a  circumstance  which  has  occurred 
to  the  Court,  as  deserving  the  consideration  of  both  parties. 
In  reference  to  all  the  four  particular  charges,  as  to  the  admi- 
nistration of  this  alleged  unlawful  oath,  this  indictment  con- 
cludes in  these  words  :^^'  The  said  oath,  or  engagement,  or 
**  obligation,  to  the  said  purport,  binding  the  persons  taking 
<<  the  same  to  commit  treason,  as  said  is.^  These  are  not  the 
words  used  in  the  conclusion  of  that  part  of  the  indictment 
which  follows  the  recital  of  the  oath  :  ^'  which  oath,  or  engage- 
<<  ment,  or  obligation  to  the  foregoing  purport,  did  bind,  or  did 
<'  purport  or  intend  to  bind,  the  persons  taking  the  same  to 
**  commit  treason,  by  effecting,  by  physical  force,  the  subver- 
*^  sion  of  the  established  government,  laws,  and  constitution  of 
^^  this  kingdom,  and  especially  by  obtaining  annual  parlia- 
*^  ments  and  universal  suffirage,  by  unlawful  and  violent  means.^ 
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In  the  four  particular  instances  of  the  administration  of  ^e 
oath  specified  in  the  indictment,  neither  '<  purporting,'"  nor 
'*  intending,^  are  mentioned,  which  are  the  wonls  of  the  sta- 
tute. 

I  think  it  right  to  bring  this  under  the  observation  of  the 
Bar.     The  objection  was  ahready  in  your  Lordships^  view. 

Mr.  Grant. — If  in  a  case  of  this  extreme  anxiety,  my  at- 
tention could  be  directed  to  any  thing  personal  to  myself,  I 
should  certainly  feel  under  the  greatest  embarrassment  in  ad- 
dressing your  Lordships,  after  the  speech  which  you  have 
just  heard.  I  cannot,  however,  on  the  present  occasion,  feel 
the  least  concern  for  any  thing  that  belongs  to  myself.  Not 
oiJy  is  this  case  one  of  great  anxiety,  as  it  involves  the  lives 
of  the  unfortunate  men  who  are  to  be  tried  for  the  crimes, 
which  are  charged  in  this  indictment;  but  I  regard  it  as 
one  of  the  greatest  idnportance  in  point  of  law.  It  is,  so 
far  as  I  know,  the  first  case  in  which  the  Court  of  Justiciary 
in  Scotland  has  been  called  upon  to  decide  on  a  question  of 
tieason,  according  to  the  principles  of  the  law  of  England  re- 
garding treason,  which  were  imported  (if  I  may  use  the  ex- 
pression) into  this  country  immediately  after  the  act  of  imion 
between  England  and  Scotland. 

I  am  bound  to  believe  that  your  Lordships  are  conversant 
with  the  English  authorities  upon  this  subject,  because  you 
are  bound  to  administer  the  law  according  to  these  authori- 
ties; and,  therefore,  when  I  refer  to  these  authorities,  and 
when  I  address  to  your  Lordships  the  same  sort  of  ^gument 
which  I  should  address  to  the  courts  elsewhere,  I  am  aware, 
that  not  only  no  apology  is  necessary  for  doing  so,  but  that  it 
is  my  bounden  duty  so  to  do,  because  these  are  authorities  in 
the  law  of  Scotland.  When  I  say  this,  I  do  not  mean  to  as- 
sert so  unreasonable  a  proposition  as  that  it  <»n  be  expected  from 
your  Lordships  that  you  should  be  as  intimately  acquainted 
with  the  phraseology  of  this  part  of  the  law,  and  with  the 
cases  by  which  it  is  governed,  as  you  are  with  the  phraseology 
and  established  practice  of  the  law  of  Scotland,  as  it  applies 
to  the  cases  which  generally  come  before  you. 

Therefore,  when  I  request  your  attention  to  the  argument 
which  it  is  my  duty  to  state  to  you,  I  am  aware  that  I  demand 
of  your  Lordships  an  attention  to  a  subject  with  which  you 
cannot  be  so  thoroughly  familiar  as  you  are  with  any  other 
branch  of  the  law  which  you  administer ;  and  I  am  ako  but 
too  sensible,  that  I  am  not  capable  of  either  explaining  or 
supporting  my  argument  in  the  manner  which  the  deep  im- 
portance of  the  case  demands. 
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I  am  bound  to  peifonn  my  duty  in  the  best  manner  I  can; 
but,  I  confess,  I  feel  an  uncommon  degree  of  anxiety  on  the  sub- 
ject, because,  having  considered  it  with  tlie  utmost  attention 
of  which  I  am  capable,  I  am  satisfied,  in  my  own  mind,  that 
I  cannot  fail  in  establishing  the  propositions  which  I  have  to 
announce,  except  from  a  want  of  that  talent  for  explanation  and 
exposition  which  the  subject  requires. 

I  have  to  lay  down  certain  propositions;  in  supporting  which, 
I  hope,  that  though  I  shall  have  occasion  to  refer  to  several 
authorities,  I  shsdl  not  have  occasion  to  quote  them  at  such 
length  as  to  occupy  very  much  of  your  time;  and  I  am  the  more 
disposed  not  to  encroach  upon  it,  as  your  attention  must  be 
exhausted  from  what  you  have  heard,  and  as  I  have  the  disad- 
vantage of  addressing  you  after  so  able  and  luminous  a  speech 
as  chat  which  Mr.  Cranstoun  has  just  delivered. 

J  am  first  to  maintain,  what  I  think  will  be  conceded,  that, 
whether  this  oath  do  or  do  not  bind  to  the  commission  of  treason, 
is  a  question  of  English  law. 

I  shall  next  state  to  your  Lordships,  and  I  think  I  shall 
satisfactorily  prove  to  you,  that  it  is  a  maxim,  in  the  law  of 
England,  that  an  act  (f  high  treason  cannot  be  tried  as  a  fe- 
lony. 

I  shall  then  state  to  your  Lordships,  that  this  applies 
eliil  more  strongly  to  cases  tried  in  Scotland — ^for,  where- 
as, in  England,  a  case  amounting  to  high  treason  upon 
the  evidence,  cannot  be  tri^  as  a  felony,  and  no  jud^ent 
ean  be  given  upon  such  a  case,  but  the  person  accused  is  en- 
titled to  be  acquitted  upon  such  a  trial,  although  the  form  of 
trial  in  cases  of  felony  do  not  differ  so  essentially  from  that  in 
eases  of  high  treason  as  it  does  in  Scotland — how  much  mora 
strongly  must  this  apply  in  Scotland,  where  the  whole  form  of 
your  procedure  in  cases  of  treason  is  distinguished  by  a  posi- 
tive statute,  from  your  forms  in  trials  for  other  crimes.  By  a 
positive  statute,  your  Lordships,  sitting  as  you  are  now  doing, 
cannot  try  an  offence  which  amounts,  according  to  the  states 
ment  of  the  public  prosecutor,  to  high  treason,  by  the  machi- 
nery which  you  are  now  employing — you  cannot  try  it  on  the 
indictment  of  the  Lord  Advocate.  You  can  try  it  only  on 
the  indictment  of  a  grand  jury,  and  by  that  course  and  form 
of  proceeding  which  would  be  pursued  by  the  Court  of  King\ 
IBench  ia  England. 

Then,  I  shall  submit,  that  this  is  your  situation  at  pre- 
sent, utiless  it  can  be  shewn  that  there  is  any  thing  in  this 
act  of  the  52d  of  the  King,  which  has  abrogated  that  rule 
of  the  common  law,  and  repealed  that  statute;  and»  I 
think,  I  shall  satisfy  your  Lordships,  that  there  is  nothing 
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in  this  act  of  Parliament  thai  does  so  abrogate  the  common 
hwf  or  repeal  that  statute.  There  is  nothing  in  this  act  fiom 
which  we  can  infer,  that  it  was  the  intention  of  the  legislature 
to  do  either :  on  the  contrary^  it  is  impossible  to  infer  from  this 
act  any  such  intention  without  the  neatest  absurdity ;  and 
the  greatest  injustice  and  wrong  woiud  be  introduced  by  so 
doing. 

If  I  make  out  these  propositions,  I  shall  succeed  in  View- 
ing to  your  Lordships,  that  this  is  not  a  relevant  indictment ; 
and  that  it  is  not  a  relevant  indictment,  not  only  because  it  does 
not  sufficiently  specify  and  charge  any  treason,  but  because 
the  puUic  prosecutor  is  in  this  dilemma,  that,  if  it  does,  he 
cannot  try  the  o^noe  in  this  shape.  I  desire  him  to  take  his 
choice  of  the  two  propositions.  He  cannot  maintain  both. 
Either  this  which  uie  oath  bound  to  do  is  charged  as  treason 
or  not— it  is  either  a  relevant  charge  as  such,  or  not.  It  will 
not  be  said  it  is  relevant  to  charge  it  as  treason  without  words, 
which  in  their  ordinary  meaning  amoimt  to  a  description  of 
some  treason.  Then,  I  say,  if  they  do  not  amount  to  a  de- 
scription of  a  treason,  the  hbel  is  irrelevant,  upon  the  grounds 
which  my  friend  Mr.  Cranstoun  has  stated.  If,  upon  the 
other  hand,  the  prosecutor  says,  that  the  specific  treason  is 
here  sufficiently  alleged  and  set  forth,  I  desire  him  to  say,  by 
what  law  he  can  try  this  offence  in  this  Court,  by  this  mode  of 
proceeding  ? 

Without  going  over  again  the  argument  of  my  learned 
friend,    which   I  should  only  weaken  by  attempting  to  re« 
sume  it,  I  must,  in  supporting  my  own  views  of  Uie  case 
for  the  sake  of  the  argument,  suppose  that  he  has  failed  in  his 
proposition*  My  intention  is  to  direct  you  to  the  other  branch 
of  tne  dilemma.     If  this  indictment  does  imply  a  charge  of 
treason,  although  the  specific  words  which  we  say  ought  to  be 
in  the  indictment  are  not  used ;  then  we  ask.  What  sort  of 
treason  or  overt  act  of  treason  do  they  charge?  It  is  said, 
that  this  oath  was  administered  to  a  great  number  of  per- 
sons, to  many  hundreds  or  thousands— >-that  it  was  traitorously 
administered  to  them— -and  bound  these  many  hundreds  of  per- 
sons to  commie  treason,  ^^  by  efiecdng,  by  physical  force,  the 
<^  subversion  of  the  established  government,  laws,  and  consti^ 
<^  tution  of  this  kingdom  ;  and  especially  by  obtaining  annual 
**  parliaments  and  universal  suffi-age,  by  unlawfiil  and  violent 
**  meaas.^^     If  this  means  any  treason  whatever,  it  can  only 
mean  the  compassing  and  imagining  the  King^s  death  ;  or  the 
treason  mentioned  in  the  3Gth  of  the  Kincf — ^levying  war,  in 
order  to  compel  his  Majesty  to  change  his  measures,  or  to 
constrain  one  or  both  houses  of  Parliament.     Now  the  cam^ 
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passing  and  imagining  to  levy  this  war,  is,  by  the  act  of  the 
36th  of  the  King,  declared  to  be  a  treason.   Tne  administering 
this  oath,  then,  to  five  the  Prosecutor  his  own  way,  would  he 
an  overt  act  of  su(£  compassing,  or  of  compassing  the  King^s 
death.     If  so,  it  is  an  overt  act  of  treason,  and  cannot  be  tried 
as  a  felony.     (I  would  request  of  you,  my  Lords,  if  I  fail 
in  any  part  of  the  argument  which  I  am  maintaining  to 
you,  to  make  myself  intelligible,  to  intimate  to  me  when  I  do 
so ;  for  I  wish  to  take  up  as  little  time,  and  to  render  myself 
as  intelligible  as  possible.)    I  say  it  is  a  known  rule  of  the  law 
of  Engluid,   that  felony  merges  in   treason— that  treason 
drowns  felony.     If  a  person  is  accused  of  felony,  and,  upon  the 
evidence,  it  comes  out  to  be  an  overt  act  of  treason,  he  must 
be  acquitted  upon  that  trial.     He  cannot,  by  the  law  of  Eng- 
land, be  convicted  upon  an  indictment  of  felony,  where  the 
crime  amounts  to  an  overt  act  of  treason. 

This  is  a  maxim  in  the  law  of  England,  of  so  ancient  a 
date,  that  it  is  difficult  to  find  it  in  the  more  modem  authors, 
in  other  than  general  terms,  because  it  is  a  proposition  which 
nobody  has  ever  ventured  to  dispute.  If  we  turn  to  the  Year- 
Book  31.  Hen.  VI.  we  find  that  the  greater  oflknce  drowns  the 
less— And  this  is  a  general  maxim.  For  instance,  trespass  is 
extinct  in  felony.  Suppose  ^oods  are  taken,  and  an  action  of 
trespass  is  brought  for  them,  if,  tipon  the  evidence,  it  appears 
the  crime  amounts  to  felony,  the  prisoner  must  be  acquitted  of 
the  trespass,  because  the  felony  drowns  the  trespass'  the  tres* 
ipass  merges  in  the  felony ;  and  he  must  be  acquitted  of  the 
trespass  and  reindicted  for  the  felony.  The  Year-Book  81. 
Hen.  VI.  15.  quoted  in  Brokers  Abridgment,  voct  trespass, 
page  145,  says,  *^  It  was  agreed  that  in  case  of  a  robbeiy,  the 
**  person  robW  shall  not  have  an  action  of  trespass  ror  the 
"  ^[oods,  finr  the  trespass  is  extinct  in  the  felony,  €t  omne  ma^ 
**jU8  trahit  ad  se  mintu.'**  Where  an  action  of  tresspass  was 
brought  by  a  husband  for  beating  his  wife,  whereby  she  died ; 
the  action  was  found  not  to  lye,  because  the  crime  was  a  felony. 
Huggin^s  case,  4.  Jac.  I.  reported  in  2.  RoU'^s  Abridjgment,  page 
A57.  The  policy  of  the  law  is  stated  by  Mr.  Justice  Jones  m 
Dawkes  v.  Coveneigh,  Stylets  Reports,  page  247.  <<  If  the  par- 
i*  ty  robbed  may  have  his  election,  either  to  indict  the  felon,  or 
1'  to  have  his  action  of  trespass ;  this  would  prove  very  dan- 
*^  gerous.^  And  the  Chief  Justice  Roll  gives  the  same  rea- 
son. Many  felonies  would  thus  be  smothered,  ^y  the  law  of 
England,  your  Lordships  know,  these  are  popular  actions. 
Where  there  are  popular  actions,  persons,  firom  many  motives, 
would  indict  for  the  lower  offence.  But  the  law  says.  No. 
If  the  evidence  shew  that  a  greater  sort  of  offence  has  been 
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eominitted  (ban  that  which  is  charged,  the  penon  iried  must 
be  acquitted  on  the  indictment  for  the  lesser  offence,  and  he 
must  be  re^tried  for  the  greater  ofTenoe;  and  the  prosecutCNT  shall 
^ot  have  power  to  choose  the  lower,  so  as  to  dispense  with  a 
trial  for  tne  higher. 

You  are  aware,  my  Lords,  that  treason,  by  the  law  of  Eng- 
land, is  not  confined  to  what  we  commonly  call  treason,  it 
consists  of  two  sorts,  high  and  petit  treason.  Petit  treason  is 
the  murder  of  a  husband  by  his  wife,  or  a  master  by  his  ser- 
vant. It  has  been  decided,  where,  upon  an  indictment  of 
murder,  it  came  out  to  be  a  case  of  petit  treason,  that  the  person 
xaa&t  be  acquitted  on  that  indictmoat,  because  the  felony  b 
merged  in  tne  petit  treason.  If  this  is  the  case  as  to  pe- 
tit treason,  still  more  must  it  be  so  as  to  high  treasoiL 

I  am  aware  that  Mr.  Justice  Foster  (as  to  whose  opinion 
I  shall  speak  presently,)  doubts  the  authority  of  the  case  in 
which  this  was  said  to  be  determined ;  and,  he  says,  that,  be- 
cause petit  treason  and  murder  are  of  the  same  nature,  and 
petit  treason  is  considered  in  law  only  as  an  a^rgravated  species 
of  murder,  the  murder  shall  not  be  merged  m  the  petit  trea* 
3on.  But  what  does  he  say  he  would  do  himself?  Does  he 
3ay  be  would  direct  a  verdict  of  guilty  of  murder  on  such  in- 
dictment ?  He  says,  that  he  would  not  direct  an  acquittal,  fiir 
fear  the  acquittal  of  the  petit  treason  might  be  pleaded  against 
fk  new  indictment  for  murder ;  but  that  he  would  discharge  the 
jury  of  the  indictment  altogether,  and  would  direct  a  re-in- 
dictment for  the  petit  treason ;  for  that  a  prisoner  is  entit* 
led,  when  treason  is  charged  against  him,  to  the  forms  ancf 
privileges  of  a  treason  trial,  his  peremptory  challenges,  two 
witnesses,  &c.  &c.  And,  therefore,  says  the  Jud^,  1  would 
discharge  this  indictmenti  apd  I  would  agai^  cUrect  an  iur 
dictment  for  the  petit  treason. 

There  is  not  a  case  in  the  books,  of  a  verdict  having  beep 

renounced  for  murder  when  the  facts  amoimted  to  petit  treason, 
have  not  found  such  a  case  alluded  to ;  but  I  find  the  above 
opinion  of  this  Judge  as  to  the  case  of  petit  treason,  which  is 
pnly  an  aggravated  species  of  homicide.  When  other  authori<^ 
ties  say,  generally,  a  person  charged  with  the  lower  crime 
should  be  acquitted,  tnat  Judge  says,  he  would,  in  the  case 
of  petit  treason,  discharge  the  jury.  He  does  not  say  he  would 
desire  bin)  to  be  acquitted  for  the  reason  I  have  stated ;  but 
be  says,  thpugh  the  two  primes  ^re  the  same  in  substance, 
petit  treason  being  an  a^Kf^vated  species  of  murder,  he  would 
pot  put  the  culprit  to  nis  trial  where  the  prosecutor  oueht 
fo  have  indicted  for  petit  treason,  and  the  prisoner  is  entitled 
fo  that  mode  of  trial  whi^h  is  appointed  for  every  spe^i^  Qf 
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All  these  arguments  apply  more  strongly  to  high  tfe^sofV^ 
than  to  petit  treason.  It  is  true,  in  high  treason,  the  penalty 
18  greater — the  forfeitures  are  different.  But  so  they  are  in  petit 
treason.— In  the  ease  of  a  woman,  the  judgment  in  petit  trea- 
ton  was,  that  she  should  be  burned  to  death.  But  the  prin- 
ciple is,  that  on  account  of  the  odiousnessof  the  crime  of  nigh 
treason,  the  attention  of  government  to  put  it  down  is  more 
excited,  than  with  regard  to  other  inrimes ;  and,  in  proportion 
as  this  operates  on  one  side  to  increase  the  penalty,  the  law 
watches  over  the  prisoner  on  the  other,  and  gives  him  peculiar 
privileges  in  his  trial.— And  the  judges  hold  themselves  bound 
toot  to  balance  between  the  two  classes  of  cases — ^they  hold  them- 
selves  bound  to  execute  the  law  as  it  stands ;  and  they  think 
that  the  law  has  judged  wisely,  and  that  it  is  a  great  advantage 
to  the  prisoner  that  oe  should  be  tried  according  to  the  mode 
c^  trial  appointed  by  the  law,  though  it  be  attended  with 
the  disadvantage  of  greater  punishment  in  the  event  of  his 
guilt  being  established. 

On  this  subject,  I  think,  I  need  do  nothing  more  than 
shortly  cite  some  authorities  to  your  Lordships.  First,  I 
shall  cite  a  case  where  there  was  a  trial  for  murder ;  and  the 
circumstances  having  amounted  to  petit  treason,  the  prisoner 
was  acquitted,  and  a  trial  was  ordered  for  the  petit  treason. 
That  case  is  mentioned  in  the  State  Trials,  vol.  6tn,  ib  the  case 
of  Cooke  and  Woodbume.  It  was  a  case  tried  in  1712, 
and  cited  by  the  prisoner  Cooke  in  his  defence.  It  was 
said  to  have  occurred  at  the  assizes ;  and  on  a  conference 
with  all  the  Judges,  an  acquittal  *  was  directed,  and  the 
culprit  was  re-indicted  for  petit  treason,  convicted,  and  isxe. 
euted.  I  need  go  no  further  to  shew,  that  if  the  facts 
had  amounted  on  an  indictment  of  murder,  or  other  felony, 
not  to  petit  treason,  but  to  hi^h  treason,  an  acquittal  must 
have  been  directed.  In  a  case  m  Dyer's  Reports,  page  50^  a. 
a  general  pardon  having  been  granted,  of  all  treasons  and 
felonies,  with  the  exception  of  murder,  it  was  found,  that  pe- 
tit treason  was  not  within  the  exception,  but  within  the  pardon. 

I  observe  that  the  counsel  for  the  Crown,  in  the  case  of  Codce 
and  Woodbume,  three  of  them  very  learned  persons,  admitted 
that  the  case  cited,  as  decided  in  1718,  was  good  law.  They 
admitted,  that  the  killing  a  husband  or  a  master  could  not  be ' 
tried  on  an  indictment  of  murder,  because  a  diflerent  and  dis- ' 
tinct  o^nce.  The  Chief  Justice  did  not  deny,  but  seemed  to 
admit  this  as  good  law.  Whether  that  case  had  been  so  de- 
cided, was  a  question  of  fiict ;  and  you  will  observe  that  this 
f»e  of  Cooke  and  Woodbume,  in  which  it  was  cited,  was  tried 
^  1781,  between  eight  and  nine  yean  after  the  opinions  of 
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all  the  Judges  in  the  case  cited,  were  supposed  to  have  Wen 
giveh ;  so  that  it  is  not  easily  oonoeivable,  that  if  there  had  been 
any  enor  in  point  of  fiict,  it  would  not  have  been  noticed.  But, 
hsving  mentioned  this  case,  it  is  proper  to  take  notice  of  a 
passage  in  Mr.  Juttiee  Foster's  Second  Discourse  on  Crown 
Law,  na^  326.     It,  is  as  follows : 

**  While  the  case  of  the  King  against  Swan,  reported  before,  ^ 
<«  was  depending,  and  before  we  second  bill  was  preferred,  ^ 
<<  question  was  made,  whether  Swan  could  be  convicted  on  ^e 
**  indictment  for  murder,  if  it  should  come  out  in  evidence  that 
*<  be  was  servant  to  the  deceased  at  the  time  the  fact  was  con- 
<<  trived  or  committed  ?  and,  consequently,  that  this  oflPence  was 
*<  petit  treason. 

«'  There  is  a  case  cited,  (6  State  TrL  284.)  in  the  printed 
^<  trial  of  Cooke  and  Woodbume,  which,  (if  such  case  there  ever 
<<  teas)  hatb,  as  far  as  the  authority  of  it  goeth,  determined  that 
<^  ^estion.  At  the  summer  assizes  at  Dorchester,  1712,  a  wo- 
^^  man  was  indicted  before  Mr.  Justice  Eyre,  for  die  murder  of 
*^  another  woman ;  upon  evidence  it  appeared,  that  the  person 
^'  murdered  was  her  mistress,  which  made  the  crime  pedt 
^^  treason.  The  Judge  directed  this  matter  to  be  specially 
**  found ;  and,  upon  conference  with  all  the  Judges,  it  wa^ 
^^  holden,  she  ought  to  be  acquitted  upon  this  indictment, 
*^  as  she  accordingly  was,  and  was  afterwards  indicted  for  petit 
^^  treason,  and  convicted  and  executed.  This  case  is  not  to 
'*  be  fimnd  in  any  report  printed  or  MS.  that  I  have  met  with, 
**  or  heard  of;  nor  have  I,  upon  strict  enquiry,  met  with  any 
<*  footsteps  of  such  case,  among  the  minutes  of  proceedings  on 
''  the  crown  side,  in  the  county  where  the  case  is  supposed  to 
<<  have  arisen,  thoiigh  the  minutes,  from  1708  to  11 12,  have 
<^  been  carefully  searched.  For  these  reasons,  and  what  is  sug- 
<'  gested  in  the  marginal  note,  I  conclude  that  no  such  case  ever 
<<  exist^.  Lord  Chief  Justice  Hale  is  very  full  and  express  on 
*<  the  other  side  of  the  question :  That  a  person  who  is  guilty  of 
<^  petit  treason  may  be  indicted  of  murder,  for  it  is  a  species  of 
**  murder;  and  a  pardon  of  murder  pardoneth  i^tit  treason.^ 

I  quote  this  passage  for  the  purpose  of  shewing,  that  v  the 
learned  Judge^s  only  diflSculty  was,  that  petit  treason  was  a 
species  of  murder ;  but  he  never  questioned  that,  generally 
speaking,  any  minor  o£fence  should  merge  in  the  greater  one 
of  treason. 

Then  he  goes  on  to  say,  ^'  But  though  I  am  ratisfied, 
*^  that   the  law  considereth   peti^  treason  and   murder    as 
"  one  offence,  differing  only  in  circumstance  and  d^ree ;  yet, . 
•*  whether  it  maybe  advisable  to  proceed,  upon  an  indictment  for 
*^  murder,  against  a  person  plainly  appearing  to  be  guilty  of  petit , 
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<<  treason,  is  a  matter  that  deserveth  great  oonsiderationy  and 
"  probably  determined  the  Attorney  General  to  prefers  fiwdi 
'*  Dill  &r  petit  treason  in  Swan'*s  case ;  fbi^  tfaaagn  die  offences 
*^  are,  to  most  purposes,  conaidflMd  as  sul^tantially  the  same, 
*<  yet^  AS  thflve  is  tmne  difference  between  them  with  regard  to 
'*^  the  judgment  that  is  to  be  pronounced  upon  a  conviction,  and 
<^  a  very  material  one  with  re^rd  to  the  trial,  aperson  indicted  for 
**  petit  treason  being  cntilUd  to  a  peremptory  challenge  of  35,1 
<<  think,  if  the  Prosecutor  be  apprised  of  the  true  state  of  the 
<<  case,  as  he  may  be,  if  he  useth  due  diligence,  he  ought  to 
^*  adapt  the  indictment  to  the  truth  of  the  fact 

*<  But  if,  though  a  mistake  on  the  part  of  the  prosecutor,  or 
«( through  the  ignorance  or  inattention  of  the  officer,  a  bjU  be 
<<  preferred  as  for  murder,  and  it  shall  come  out  in  evidence, 
<<  that  the  prisoner  stood  in  that  sort  of  relation  to  the  deceased 
<<  which  rendereth  the  o£fence  petit  treason,  I  do  not  think  it  by 
*\  any  means  advisable,  to  direct  the  jury  to  give  a  verdict  oiT 
<^.  acquittal ;  for  a  person  charged  with  a  crime  of  so  heinous  a 
^'.nature  ought  not  to  have  the  chance  given  him,  by  the  Court, 
'^  of  availing  himself  of  a  plea  otauterfoila  acquit.  In  such  a 
'*  case,  I  should  makeno  sort  of  difficulty  of  discharging  the  jury 
*^  of  that  indictment,  and  ordering  a  firesh  indictment  for  petit 
(( tre^ison^  In  this  method  the  prisoner  will  have  advantage  of 
*<  hift  peremptory  challenges,  and  the  public  justice  wUl  not 
<*  su^r.  And,  on  the  other  hand,  in  case  of  an  indictment 
*<  for  petit  treason,  if  it  be  proved,  that  the  defendant,  killed 
<*  the  deceased  with  such  circumstances  of  malice  as  amount  to 
«  murder,  but  the  relation  of  servant,  ftc  is  not  proved,  I  have 
**  no  sort  of  doubt  that,  on  such  an  indictment,  the  defendant 
<<  may  be  found  |[uilty  of  murder,  and  acquitted  of  the  treason, 
<<  for  murder  is  included  in  every  charge  of  petit  treason,^* 
*<  bmice  proditoriCf  &c.  ex  malitia  praoogitata  uubdbavit. 

Upon  tins  it  may  be  observed,  Jirst,  that  although  Judge 
Foster  considers  murder  and  petit  tieason  offences  of  the  same 
nature,  so  much  so,  that  on  an  indictment  for  petit  treason,  « 
verdict  may  be  found  for  murder,  yet  the  greater  advantages  af- 
forded by  law  to  the  prisoner  on  die  trial — ^the  peremptory  chal- 
lenge of  35  of  the  jury— -the  requiring  two  witnesse»-Hm4 
other  circumstances— entitle  a  prisoner  to  be  indicted  for 
petit  treason,  if  his  offence  actually  amount  to  that  descrip- 
tion;.  and  if  it  do  amount  to  that  description,  and  so  .comes 
out  in  evidence,  but  through  mistake,  or  iterance,  or  inaV 
tention  of  the  prosecutor,  the  indictment  is  prefeired  as  for 
murder,  the  prisoner  is  entitled  to  have  that  mdictment  dis* 
missed.  Seeondlv^  If  petit  treason' were  to  be  considered  as  a 
diatiiict  and  higher  species  of  offence,  it  is  clear,  in  Judge 
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Fost^'s  opmiod,  tbate  would  be  no  doubt  Whatever  but  the 
prisoner,  under  such  circuinstances,  must  be  acquitted. 

But  there  are  abundant  authorities  to  shew  that  this  has 
ever  been  the  doctrine  of  the  law  of  England.  Thus,  in  the 
Year-Book,  S.  Henry  VII.  10.  where  there  was  a  question 
about  an  accessary  in  the  harbouring  one  guilty  of  treason, 
(Your  Lordships  know,  that  in  felony  there  may  be  aooessa- 
ries  by  the  law  of  England,  but  in  treason  they  are  all  prin- 
cipals,) Chief  Justice  Hussey  says,  **  There  can  be  no  aoees- 
*<  sary  in  treason ;  the  receiving  a  traitor  cannot  be  only  a  fe- 
<<  lony,  but  is  treason,  et  in  cobu  ibiiem^* 

Thus,  Saooombe^s  case,  S3;  Henry  VIII.  is  thus  report- 
ed by  Lord  Chief  Justice  Dyer.  (Dyer's  Rep.  50.  a.).  «  A 
**  woman  had  poisoned  her  husband,  which  ofience  is  made  trea- 
«  son  about  the  31st  Henry  VIII.  (22d  Henry  VIII.)  ;  and 
*'  by  the  general  pardon  granted  by  Parliament  in  32d  Henry 
*<  VIII.  mis  oflfence  was  pardoned.  Now  the  son  had  brought 
<<  an  appeal  against  the  wife;  the  question  was,  whether  this  ap- 
*<  peal  ues,  and  some  thought  that  because  the  oflBence  is  made 
**  treason,  it  mergeth  each  lesser  crime  as  the  crime  of  mmder, 
*^  which  was  before  at  common  law,  and  so  the  ofience  is  not  pu« 
**  nishable  as  murder,  but  as  treason,  and  so  no  appeal  lies. 
*<  But  some  were  of  a  contrary  opinion,  &c.  But  the  opinion 
*<  of  the  Judges  was,  that  the  appeal  was  not  maintainable" 
And  the  R^orter  refers  to  the  case  3d  Henry  VIL  above 
stated. 

And  in  Coke's  Report  in  the  cases  of  pardons,  S9th  Eliaa- 
beth,  (6.  Coke's  Reports,  13.  b.)  it  is  laid  down,  **  If  murder 
**  or  petit  treason  be  made  high  treason  ;  thereby  the  murder 
**  or  petit  treason  is  extinct,  for  high  treason  doth  drown  every 
**  less  ofence." 

And  Judge  Foster,  whose  opinion  that  murder  is  not  mer- 
ged in  petit  treason  I  have  already  noticed,  referring  to  Sac- 
combe's  case,  which  I  have  just  read  to  your  Lordships  from 
the  report  of  my  Lord  Chief  Justice  D^er,  and  denying  it» 
authority  to  prove  that  murder  is  merged  in  petit  treason,  ex- 
pressly founds  on  it  as  an  authority  to  shew  that  all  inferior 
felonies  are  merged  and  extinguished  in  the  oSenoe  of  high 
treason ;  and  that  when  an  offinice  amounts  to  high  treason,  a 
trial  for  felony  is  banred. 

I  read  from  the  same  dissertation  I  have  already  quoted* 
Foster's  Crown  Law,  p.  386. 

«  There  is  a  case  in  Dyer,"  says  thie  learned  Judge,  "which 
*<  has  been  thought  to  foyour  the  opinion,  that  the  crime  of 
**  murder  is  merged  in  petit  treason ;  and  that  a  pardon  of 
*<  treason  dischar^  it,  notwithstanding  the  exception  of  mur- 
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<<  dor;  bat  that  case  proveth  nothing  like  it.  A  wife,  about 
*<  the  Slst  Henry  VIlI.  poisoned  her  husband  Then  came  a 
^*  genei'al  pardon,  by  which  treason  was  pardoned,  but  with  an 
<*  exception  of  wilfiu  muxder.  The  heir  brought  an  appeal  of 
<<  murder  against  the  wife,  and  it  was  adjudged  that  the  appeal 
**  did  not  lie.  This  case  does  not  prove  that  murder  is  merged 
^*  in  petit  treason,  but  that  both  mnrder  and  petit  treason  were 
*<  merged  and  extinguished  in  the  offence  of  high  treason ;  fer 
"  at  that  time,  by  virtue  of  the  22d  Henry  VIII.  all  wilfid 
*<  poisoning  was  high  treason,  and  being  so,  the  appeal,  not  be- 
<«  ing  saved  by  the  act,  was  barred  whether  the  treason  had 
*<  been  pardon^  or  not^ 

I  mention  these  oases  to  shew,  that  the  doctrixie  of  the  law 
of  England  is,  that  the  minor  offence  mer^  in  the  higher 
offence.  I  need  not  trouble  your  Lordships  with  further 
authorities  upon  this  subject  I  think  what  I  have  stated  is 
suffici^t  to  prove  the  general  proposition,  that,  by  the  commoxn 
law  of  England,  all  felonies  merge  in  the  offence  of  high  trea- 
son; and  mat  an  act,  amounting  in  its  circumstance  to  an  act  of 
high  treason,  cannot,  by  the  law  of  England,  be  tried  as  a  fi^ 
lony. 

But  I  would  now  beg  to  call  your  attention  to  this,  which 
I  think  very  material  in  the  present  case ;  that  the  argument 
is  stronger  m  Scotland,  under  the  act  of  Qneen  Anne,  than  in 
England  under  the  common  law.  You  know,  that  by  th$ 
act  of  Queen  Anne,  which  was  passed  after  the  Union,  and 
under  powers  reserved  in  the  Act  of  Union,  7th  Anne,  c.  81. 
the  whole  law  of  England,  upon  the  subject  of  treason,  has 
been  imported  into  SQDtland.  The  mode  of  trial  has  been 
imported— and  on  this  subject  there  are  two  clauses  to  be  ad- 
verted to.  One  is  jgermissive  to  the  Queen,  and  her  heirs,  who 
may  direct  a  commission  of  oyer  and  terminer,  to  try  treason  in 
Scotland.  The  other  is  imperative,  and  requires  yoiir  Lordships 
in  this  Court  to  inquire  of  all  treasons,  in  the  same  manner  as 
the  Court  of  Eing^s  Bench.  The  third  section  enacts.  That 
the  <<  Justice  Court  of  Scotland  shall  have  full  power  und  au- 
*<  thority ;  and  arc  hereby  required  to  inquire  bv  the  oath9 
**  of  twelve  good  and  lawful  men  of  the  county,  shire  or  stewr 
*^  artry  where  the  respective  courts  shall  sit,  of  all  high  treasons 
«<^  and  misprisions  of  high  treason  commitu^  within  the  said 
**  county,  &c. ;  and  th^eupon  to  proceed,  hear,  and  determine^ 
(that  is,  th^y  are  required  to  proceed,  hear,  and  determine) 
•<  the  said  o^ences  whereof  any  person  shall  be  indicted  before 
<*  them,  in  such  manner  as  the  Court  of  Queen^s  Benchf  or  th^ 
*'  Justices  of  Oyer  and  Terminer  in  l^ngknd,  may  do  by  tb^ 
^'lawsofEngland*'' 
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80  ihat  here  is  a  positive  statute  requiring  this  Court 
to  proceed,  and  determine,  according  to  the  forms  of  the 
King's  Bench  in  England.  And,  it  will  be  conceded,  that 
unless  there  are  words  in  this  act  of  the  58d  of  the  King, 
sufficient  to  repeal  the  former  enactment,  it  is  not  competent 
lo  this  Court  to  inquire  into  cases  of  treason,  in  any  other 
way  than  the  courte  of  England  would  inquire.  The  words 
are  impmtive.  The  first  clause  might  be  interpreted,  as  if 
a  trial  might  tale  place  according  to  the  ancient  forms ;  but  as 
to  the  second  clause,  there  can  1^  no  doubt  that  it  demands  a 
cohtniry  interpretation. 

It  were  a  waste  of  time  to  say  a  word  further  upon  the  sub- 
ject, to  prove  to  your  Lordships  that  the  rule  of  the  common 
law  of  England  as  to  trials  for  treason,  and  the  regulations  of 
the  statute  as  to  such  trials  in  Scotland,  are  as  I  have  stated. 
And  it  would  be  a  still  greater  waste  of  time  to  attempt  to 
show,  af^er  this  statute  of  Queen  Anne,  that  if  any  treaso^ 
appear  upon  the  evidence,  you  cannot  proceed  otherwise  than 
according  to  the  forms  of  ihe  law  of  England,  in  cases  of  trea- 
son. 

We  come,  therefore,  to  this  simple  question.  Does  this  act 
of  the  68d  of  his  Majesty,  on  which  the  indictment  is  laid, 
amount  to  an  abrogation  of  that  rule  of  the  common  law  of 
which  I  have  spoken,  or  to  a  repeal  of  this  act  of  Queen 
Anne  ?  But  it  is  a  rule,  that  acts  of  Parliament  shall  be  inter- 
preted according  to  the  rules  of  the  common  law ;  and  my 
Lord  Coke  says,  that,  in  particular  cases,  the  words  of  an  act 
shall  be  restricted  in  order  to  brin^  them  within  the  rule  of  the 
common  law.  There  is  no  necessity  for  that  here,  where  there 
are  two  acts  of  parliament,  and  no  words  in  the  second  repeal- 
ing the  first,  if  the  words  of  the  second  can  admit  a  construc- 
tion leaving  the  former  free  to  operate,  it  is  necessary  so  to 
«»nstrue  it.  It  is  necessary  for  the  crown  counsel  to  shew, 
ather  that  there  are  words  in  the  52d  of  the  King,  that  repeal 
the  act  of  Queen  Anne,  or  that  that  act  of  the  52d  of  the 
King  cannot  receive  effect  without  such  virtual  repeal- 
that  the  evil  which  the  act  was  made  to  control  and  remedy, 
could  not  be  controlled  and  remedied,  unless  you  were  to  inter- 
pret the  act  as  repealing  so  much  of  the  act  of  Queen  Anne. 

If  I  can  shew,  there  is  nothing  in  this  act  of  the  Bid  of  the 
King,  in  its  fiillest  and  most  ample  interpretation^n  the 
purposes  it  embraces,  or  in  contemplation  could  embrace-^no^ 
thing  that  in  the  least  interferes  with  the  act  of  Queen  Anne, 
or  the  regular  mode  of  your  inquiry  in  any  case  of  treason- 
then  you  are  bound  to  give  to  this  act  of  the  62d  of  his 
Majesty,  no  other  interpretation  than  is  consistent  with  the 
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act  of  Queen  Anne,  a  statute  which  is  fundamentally  con« 
nected  with  the  constitution  of  this  country.  No  act,  that 
is  introduced  for  the  benefit  of  the  subject,  is  to  be  held  re- 
pealed, but  by  the  eicpress  words  of  some  subsequent  ac&— 
still  less  is  an  act  to  be  so  repealed,  which  is  a  fundamental  law 
of  the  countiy.  The  law  of  Queen  Anne  is  as  much  a  part 
of  the  act  of  union,  as  if  it  had  been  inserted  in  it.  It  was 
passed  in  consequence  of  a  power  reserved  by  the  act  of  union. 
It  is  an  act  upon  which  the  liberty  and  the  safety  of  the  sub« 
jects  of  this  country  depend,  in  cases  in  which  the  Crown  may 
bring  them  to  trial  for  tne  highest  state  ofienoe.  It  is,  there-^ 
fpre,  a  fundamental  part  of  the  law  of  the  country. 

For  a  particular  purpose,  that  of  putting  down  local  distuih- 
ances  in  England,  this  act,  the  58d  of  the  King,  was  passed ; 
and  you  are  called  upon  by  the  Crown  counsel,  to  give  this  act, 
intended  for  this  purpose,  containing  no  words  of  repeal  of  the 
act  of  Anne,  nor  inconsistent  with  its  proTisions,  an  inters 
pretation  which  is  to  subvert  the  form  ot  trial  for  treason  in 
this  country.  You  cannot  listen  to  the  proposition  for  a  mo- 
ment. 

Let  us  see  what  the  58d  of  the  King  goes  to.  Its  preamble 
is :  <<  Whereas  an  act,  passed  in  the  B7th  year  of  his  present 
**  Majesty,  entituled.  An  act  for  more  effectually  preventing 
<<  the  administering  or  taking  of  unlawful  oaths :  And  where- 
^  as,  it  is  expedient  that  more  effectual  provisions  should  be 
*<  made  as  to  certain  oaths ;  be  it  therefore  enacted,^  &a 

The  intention  of  the  act  is  the  same  with  that  of  the  37th  of 
the  Kin^,  and  it  only  extends  its  provisions  further.  If  you 
refer  to  the  37th  of  the  King,  Chapter  183,  you  will  see  what  is 
the  preamble  of  that  act*— You  will  there  see  the  foundation 
of  both :  *^  Whereas  divers  wicked  and  evil-disposed  persons 
*'  have  of  late  attempted  to  seduce  persons  serving  in  his  Ma- 
**  jesty^s  forces,  by  sea  and  land,  and  others  of  his  Majesty^ 
'*  subjects,  from  their  duty  and  allegiance  to  his  Majesty,  and 
**  to  incite  them  to  acts  of  mutiny  and  sedition ;  and  have  en« 
<<  deavoured  to  give  effect  to  their  wicked  and  traitorous  pro- 
«  ceedings,  by  imposing  upon  the  persons  whom  they  have  at- 
<<  tempted  to  seduce  the  pretended  obligation  of  oatns  unlaw- 
<<  fully  administered ;  be  it  therefore  enacted,^  &c.  Both  acts 
have  the  same  object,  and  arise  out  of  the  same  mischief.  In 
the  37th  of  the  King,  this  is  declared  to  be  the  attempts  of  evil 
disposed  persons,  to  reduce  persons  serving  in  the  forces,  and 
others,  to  mutiny  and  sedition.  In  the  Sid  of  the  King,  die 
object  and  the  mischief  are  declared  to  be  the  same  as  in  the 
former  act.  Reference  k  expressly  made  in  the  preamble  to 
that  former  act,  and  it  is  aaded)  ^  Whereas  it  is  esqpedient. 
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<'  that  mxm  efiectnal  provisioiis  should  be  made  as  to  certam 
«  oaths.^ 

So  that  both  acts  proceed  upon  a  view  of  the  legislature,  to 
repress  the  attempts  of  persons  setting  about  to  excite  others 
to  mutiny  and  sedition ;  and  the  penalty  for  both  admi-» 
nistering  and  taking,  by  the  first  act,  is  the  same ;  viz. 
transportation.  In  &e  second  act,  the  adminUiering  is  death^ 
without  benefit  of  clergy.  That  is  the  difference  between  the 
two  acts.  The  52d  of  the  King,  leaves  the  persons  taking 
the  oath  to  the  punishment  of  the  37th  of  the  King ;  but  ex- 
tends the  punishment  of  adnunisiering  to  death.  And,  as  to 
the  S7th  of  the  King,  are  you  to  hold,  it  was  the  intention  of 
the  legislature  to  enable  the  courts  to  try  those  guilty  of  a  trea- 
sonable conspiracy,  as  guilty  of  a  felony,  punishable  with  trans- 
portation? I  ask,  if  it  i^  possible  to  conceive  that  it  was  the 
mtention  of  the  legislature  to  abrogate  the  law  of  Queen 
Anne  in  this  instance  ?  We  are  to  gather  the  intentions  of 
the  legislature  from  the  preambles  of  the  acts,  and  we  may 
throw  light  on  them  by  the  history  of  them  when  passed.  Wo 
see  the  preambles — ^we  know  the  circumstances  in  which  they 
were  passed— we  know  the  object  and  intention  of  the  legisli^ 
ture  in  framing  them.  And,  from  these  considerations,  and  trans- 
portation bein^  the  penalty  enacted;  I  ask,  are  you  to  be  told  it 
was  the  intention  of  the  legislature  to  repeal  the  material  clause 
of  the  act  of  Queen  Anne,  as  to  trials  for  high  treason  ?  I 
say,  that  cannot  be  maintained  for  a  moment  by  any  lawyer 
desiring  to  have  the  reputation  of  common  sense.  It  cannot 
be  mamtained,  that  either  of  the  acts,  that  of  the  37th,  or  of  the 
52d,  was  intended  to  have  any  such  effect  According  to  the 
prosecutor^s  interpretation  of  the  acts,  taking  an  oath  to  murder 
the  King,  might  be  tried  as  a  common  felony, — as  a  felony 
to  be  punished  by  trans^wrtation  only.  And  can  an  oath 
to  commit  the  highest  species  of  treason^  that  would  have  the 
effect  of  overturning  we  whole  government — an  oath  to 
commit  idle  mopt  atrocious  of  all  crimes — was  it  the  intention  of 
the  legiAtU]wo|repeal  tjpe^.act  which  considers  these  deeds  as 
the  highest  deci^  of  tr^son-— to  repeal  that  act,  and  to  mak^ 
the  taking? JMUch  oaths-^and|to  make  such  conspiracies,  a  tran- 
sportable iPony  ?  It  ibannot  be  maintaij[ied  for  a  moment. 
Then,  wh^i  are  the  wqfds  of  this  act,  that  i]^  pi^secutor  makes 
such  a  construction  of  it,  as  to  the  intentiori!  of  flbe  legislature,^ 
and  that  without  express  words  of  repeal  ?.  I  i'tate  confident- 
ly, that  the  statute  founded  on  in  tlua.  indictment,  cannot  be 
held  to  have  repealed  the  statute  a^o  triaW  of  treason  ;  and 
there  is  an  end  of  the  whole  foufi^ution  of  the  argument^  that 
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we  can  investigate  this  trial  in  the  shape,  and  fonn,  in  whidi  it 
IS  prosecuted. 

'   I  apprehend,  that,  in  interpreting  this  act,  so  far  as  it  relates 
to  the  question,  whether  high  treason  falls  within  it,  we  must 
again  have  recourse  to  the  law  of  Engknd ;  because,  along 
with  the  introduction  of  the  general  law  of  treason  into  Scot- 
land, we  must  hold,  that  the  legislature  introduced  the  whole 
law  of  England,  as  applicable  where  treason  is  in  question. 
The  question,  dierelbre.  Whether,  in  sound  construction,  this 
act  applies  to  a  case  of  treason  ?  is  a  question  of  interpreta- 
fion  not  merely  by  the  law  of  Scotland,  but  bj  the  law  of  Eng- 
land ;  and  you  will  see  at  once,  that,  if  there  were  a  difference 
in  the  mode  of  interpretation  by  the  laws  of  the  two  countries^ 
the  rules  of  interpretation  in  the  English  law,  and  not  those 
in  the  law  of  Scotland,  must  be  followed.     There  is  no  differ- 
ence in  the  made  of  interpretation  bj  the  two  laws.     But,  I 
know  that,  in  the  law  of  England,  it  is  most  distiiictly  laid 
down,  that  subsequent  acts  of  Parliament  are  to  be  so  ex- 
pounded, that  they  may  not  contradict  former  acts,  which 
they  do  not  contain  express  words  to  repeal.     Thus,  in  RolPs 
Reports,  an  old  book,  in  Norman  French,  the  phraseology  of 
which  is  abundantly  quaint,  in  Vol.  ii.  p.  410,  it  is  laid  down 
as  a  general  rule,  "  Leges  posteriores  priorea  contrariaa  abrom 
<^  ganL'"     But,  it  is  said,  **  This  cannot  be  by  ambiguou8| 
«  and  general  words.*"     And,  it  is  added,  **  When  two  gene- 
<<  ral  statutes  are  made,  and  one  contradicts  the  other,^  (it  is 
meant  to  sav,  apparently  contradicts,)  **  both,  if  they  can 
^<  be«  shall  be  so  expounded  that  the  one  may  ru4  contra- 
^  diet   the  other.      And  a  subsequent  act,  which   can  be 
<<  reconciled  with  the  former,  shall  not  be  a  repeal  of  it.'*^ 
And,  in  Comyn^s  Digest,  under  the  word  Parliament,  R.  9. 
(Vol.  5.  p.  249.  of  Mr.  Rosens  Edition,)  the  learned  author, 
treating  of  what  shall  be  a  repeal  of  a  statute,  says,  *<  A  sub- 
**  sequent  act  which  maybe  reconciled  with  a  former  shall  not 
<<  be  a  repeal  of  it.^     And  he  refers  to  a  passage  in  Lord 
CdLc^s  Reports,  which  I  shall  presently  read.     And  he  says, 
(p.  850.)  **  Every  statute  ought  to  be  expounded,  not  ac- 
<^  cording  to  the  letter,  but  according  to  the  intent,^'  referring 
to  Roll  and  Plowden.     And  below,  ^^  The  ^eamble  is  a  good 
<<  means  for  collecting  the  intent.*"     **  So  the  ground  and 
<<  cause  of  the  making  of  a  statute  explains  the  intent.^    And, 
^<  So  a  statute  ought  t»  be  construed  according  to  the  reason 
*<  and  rule  of  the  common  law,^  referring  a^in  to  Plowden* 
And,  (p.  252.)  '*  So  a  case,  out  of  the  mischief  intended  to  be 
^*  remedied  by  a  statute  shall  be  construed,  to  be  out  of  the 
^i  purview,  though  it  b^  irithin  the  words  pf  the  statute,"*  mi 
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he  quotes  Lord  Coke's  2d  Inslit  p.  $86.  And  Lord 
Coke,  8d  Instit  p.  901.  speaking  of  ttie  sttitato  of  Gloiter, 
bjr  which  an  action  of  waste  is  given  <*  against  him  diat 
^<  holdeth  bj  law  of  England,''  (by  courtesy)  «  or  other* 
'<  wise  tar  tarn  of  li£e,  says,  «  Albeit,  the  assignee  of 
<<  the  tenant  by  the  courta^  is  within  the  letter  of  this  law, 
<<  yet  no  action  of  waste  shaU  be  brought  against  the  assignee^ 
«  fin:  in  construction  of  statutes,  the  reason  of  theoominon  law 
<<  giveth  great  light ;  and  the  Judges,  as  much  as  may  be, 
^<  6II0W  the  rule  thereof.'^ 

I  would  desire  of  your  Lordshijis  to  apply  to  the  52d  of  the 
King  this  rule,  and  to  interpret  it,  as  nur  as  may  be^  agree* 
ably  to  the  rule  of  the  common  law,  on  the  one  side;  and  to 
the  statute  of  Anne,  on  the  other  side ;  and  see  if  they  may 
subsist  together. 

It  so  Iwj^pens,  that  this  is  not  the  first  occasion  (there  hA- 
▼ing  been  maOT  instances,)  i^  which  acts  have  be^  passed^ 
enacting  into  Monies,  circumstances  that  appear  very  much 
like  overt  acta  of  treason ;  and  Lord  Coke,  m  his  exposition 
of  the  law  of  treason,  has  these  words  referred  to  by  Hale : 
**  that  the  passii^  an  act,  making  an  ofl^oe  fielony,  is  held 
^^  to  be  a  judgment  of  Parliament  that  it  was  not  treason." 

I  would  cau  your  Lordships'  attention  to  an  act  of  Par« 

liament,  which,  so  far  as  I  know,  has  never  been  repealed, 

S.  Hen.  VII.  ch.  14.,  which  recites,  <<  Forasmuch  as  by 

quaneb  made  to  such  as  have  been  in  great  authority, 

^ce,  and  of  council  with  Kings  of  this  realm,  hath  en. 

sued  the  destruction  of  the  SSngs,  and  the  undoing  of 

this  realm;  so  as  it  hath  appeared  evidently,  when  com* 

passing  of  the  death  of  sucn  as  were  of  the  King's  true 

subjects  was  had,  the  destruction  of  the  Prince  was  ima- 

gined  thereby;    and,  finr  the  most  part,  it  hath  grown, 

and  been  occasioned  by  envy  and  malice  rf  the  Kings  own 

household  servants,  as  now,  of  late,  such  a  thing  was  likely 

to  haveensued;  and,  forasmuch  as,  by  the  law  of  this  lan^ 

if  actual  deeds  be  not  had,  there  is  no  remedy  for  such  fiilse 

compassings,  imaginations,  and  confederacies,  had  against 

^  any  Lord,  or  any  of  the  King's  Council,  or  any  of  the 

^  Kmg's  great  offtoers  in  his  household,  as  stewud,  trea- 

^  surer,  and  comptroller,  and  so  japreat  inconveniekioes  mi^ht 

'  ensue,  if  such  ungodly  demeamn^  should  not  be  straitlj 

punished  before  mat  actual  deed  were  done."    Then  it 

enacts,  <*  That  if  any  servant,  admitted  to  be  the  King's  ser* 

"  vent,  sworn,  and  his  name  put  into  the  chequer-rdl  of  his 

household,  ^  make  any  confederacies,  compassmgs,  caom 

vpmmh  ^  Wf^tiw»  with  any  person  or  penons»  to  de« 
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<<  stroy  or  muxder  die  iBjng,  or  any  Lord  of  this  reidm,  or 
<<  other  person  sworn  to  the  King's  counsel^  &c.  that  the 
«  said  offence  be  judged  fehmy ;  and  the  tnifdoen  to  have 
^<  jndjnieiit  and  exeontion,  as  fiehms  attunted  ought  to  have 
^  by  we  oonunon  hiw.^  Any  servant  of  the  King,  entering 
into  a  conspiracy  to  destroy  or  murder  the  King,  or  any  Lord 
of  this  ntim,  shall  be  judged  guilty  of  felony,  and  the  benefit 
of  deiffy  even  is  not  excluded. 

So  here  is  an  act  of  Parliament,  declaring,  that  any  of 
the  King's  household,  who  shall  conspire  to  murder  him,  may 
be  punished  with  transportation.  What  is  the  observation 
of  my  Lord  Coke  upon  this  statute?  He  says,  "  to  do- 
<<  stroy  or  murder  the  King.  By  this  act,  it  expressly  ap^ 
*<  peareth,  by  the  judgmait  of  the  whole  Parliament^  that  h^ 
^^  sides  the  confederacy,  conspiracy,  or  imagination,  there 
<<  must  be  some  ether  overt  act,  or  deed  tending  thereunto,  to 
ti  make  it  treason  within  the  statute  of  25th  Edw.  III.  Jni 
^<  therefore  the  bare  confederacy^  compassing^  conspiracy^  or 
^^  imagination^  by  words  onlvt  i^  made  felony  by  this  act.  But, 
*'  if  the  conspirators  do  provide  any  weapon,  or  other  thing,  to 
'<  accomplish  their  devilish  intent,  this^  and  the  like,  is  an 
**  overt  act  to  make  it  treason.'"  So  that,  though  the  words 
axe  so  general,  that,  under  the  act  of  Hen.  VII.,  a  pierson 
might  be  indicted  of  Sdoaj  for  conspiring  the  death  of  the 
fcii^  it  had  never  entered  mto  the  head  of  Lord  Coke,  that, 
if  wis  were  manifested  by  an  overt  act,  felony,  and  not  trea- 
son, could  be  the  relevant  charge.  On  the  contrary,  he  ejB* 
pressly  says,  that,  in  (urder  that  a  prosecution  may  take  place 
upon  that  statute,  it  is  necessary  that  the  act  charged  be  not 
treason. 

Now,  an  oath  administered  to  500  persons,  binding  them  to 
levy  war  against  the  King,  to  control  him,  and  oblige  him  to 
el^uige  his  measures,  or  to  control  Parliament,  is  an  overt  act 
of  a  treason  created  by  the  36th  of  the  King.  In  this  re* 
epect,  I  cannot  distinguish  the  case  of  the  statute  of  Henry 
VII.  from  the  present ;  and  if,  under  the  law  of  Henry  VII., 
H  man  who  had  entered  into  a  conspiracy  to  murder  the  King, 
covld  not  be  tried  for  a  transportable  fdony,  neither  cpuld  he 
under  the  present  statute  be  so  tried,  having  administered  such 
imoath. 

Lord  Hale  says,  <<  Regularly  words,  unless  committed 
^<  to  writing,  are  not  an  overt  act  within  the  statute  of  Edi- 
**  ward  III.  and  the  reason  ^ven  is,  because  they  are  easily 
^^  subject  to  be  mistaken  or  misapplied,  or  misrepeated  or  mis- 
^*  imdeistood  by  the  hearers.  And  this  appears,  liy  those  se* 
<<  veal  acts  of  Parliaioenty  which  were  temporary  only,  or 
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^  made  some  ^ords  of  a  high  nature  to  be  but  felony.  The 
*<  statute  of  3.  Hen.  VII.  cap.  l*.'  makes  oonimiring  the 
<<  King^s  death  to  be  felony ;  which  it  would  not  have  done, 
*^  if  the  bare  conspiring,  without  an  overt  act,  had  been  trea- 

««S<M1.'] 

In  like  maimer,  this  act  of  the  58d  of  the  King,  makes  the 
administering  of  an  oath  binding  to  commit  any  treason  or 
piurder,  or  any  felony  punishable  by  law  with  deatn,  a  felony; 
which  it  would  not  have  done,  if  the  administering  of  that 
oath  had  been  an  overt  act  of  high  treason. 

And  that  proposition  includes  this  other  one,  that  if  there 
be  circumstances  attending  the  administering  which  consti- 
tute high  treason,  then  it  would  not  be  a  felony  within  this 
act.  If  my  learned  friends  will  help  me  out  of  this  dilem- 
ma, I  shall  be  obliged  to  them.  It  is  an  implied  judgment 
of  Parliament,  that  the  act,  which  it  makes  a  felony,  is  not 
an  overt  act  dP  treason ;  and,  if  an  act  of  Parliament  is  pro- 
duced, which  makes  that  a  felony,  which  would  otherwise 
be  an  overt  act  of  treason,  the  inference  is,  that  these 
words  of  the  act  are  to  receive  a  limited  interpretation.  I 
apply  this  to  the  act  of  the  52d  of  the  King,  and  say,  that 
it  can  have  reference  to  those  instances  only  which  are  short 
of  overt  acts  of  high  treason.  The  administering  of  an  oath 
Hot  amounting  to  an  overt  act  of  high  treason,  may  be  a  fe- 
lony within  this  act,  but  not  otherwise,  because.  Parliament 
cannot  be  presumed  to  have  intended  to  make  that  felony 
which  was  treason  ;  and  no  overt  act  of  high  treason  can  come 
within  the  act  as  a  felony.  It  cannot  be  at  once  a  treason  and 
a  felony. 

My  Lord  Hale,  in  treating  of  the  question,  how  far  subse- 
quent statutes  are  to  be  taken  as  interpreting  the  statute  of 
Edward  III.,  and  explaining,  by  the  judgments  of  the  legis- 
lature, what  &ct8  are,  or  are  not,  overt  acts  under  that  statini^ 
has  this  passage:  ^^  The  statutes  1st  and  2d  Philip  and 
«  Mary  c.  ST,  1st  Ed.  VI.  c.  12.,  23d  Eliz.  c.  2.  making  se^ 
f  <  veral  offences  felony,  have  this  wary  clause,  ''  The  same  not 
^<  being  treason  by  statute  25th  Ed.  III,^  and  he  says,  ^<  En- 
**  acting  an  offence  to  be  a  felony,  is  a  great  evidence  that  it 
*<  was  not  treason  before,  and  a  judgment  of  Parliament  in 
<<  point ;  for  it  cannot  be  thought,  that  it  would  make  that  less 
<<  than  treason,  which  was  treason  by  S5th  Ed.  III.""  Where 
Lord  Coke  wishes  to  shew,  that  a  particular  act  cannot  be 
an  overt  act  of  treason,  he  thinks  it  sufficient  to  shew,  that  the 
legislature  has  treated  it  as  a  felony. 

•  I  fear,  I  have  trespassed  too  long  on  your  Lordships^  at- 
tentipn.  J  would  apply  what  I  have  stated  to  the  present 
case,  and  I  need  not  take  up  much  more  of  your  time,    { 
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would  apply  tbis  roasoniiig  to  the  act  of  Parliament  in  band ; 
and,  I  maintain,  that  there  are  but  these  two  modes  of  con- 
struction here — ^Either  the  act  was  meant  to  apply  only  to 
those  oaths  binding  persons  to  commit  treason,  the  administer- 
ing or  taking  of  which  oaths,  does  not  constitute  an  overt  act 
of  treason, — I  say,  either  this  necessary  restriction  of  the  words 
is  to  be  adopted  in  their  construction  ;^-or  else,  there  is  one 
other  alternative,  and  it  must  be  held,  that  the  statute  of  the 
62d  of  the  .King  repealed  the  acts  of  Edward  III.  and  Queen 
Anne.  There  is  no  third  way  of  interpreting  the  act  of  par- 
liament, and  it  would  be  an  insult  to  the  understanding  of  the 
Court,  to  argue  which  you  should  adopt — ^whether  you  should 
take  that  construction,  which  makes  the  act  .provide  for  the 
emergency  for  which  it  was  passed,  and  leaves  uittpuchied^be 
statute  of  Anne,  which  was  introduced  for  the  safety  :of '|^^ 
subject— whether  you  shall  adopt  that  construction  whicfi 
unites,  with  the  remedy  for  the  grievance  in  the  view  of  the  le- 
gislature in  passing  the  act,  the  leaving  the  valuable  provisions 
of  former  statutes  untouched— or  whether  you  shall  take  the 
opposite  construction,  which  would  repeal  the  whole  of  these 
laws,  and  would  introduce,  into  the  law  regarding  treason,  a  rule 
which  would  be  oppressive  to  the  subject^  and  unsafe  to  the  sove- 
reign, by  reducing  to  a  transportable  felony  an  overt  act  of 
treason. 

There  is  a  clause  in  the  acts  of  Parliament,  of  the  S7th  and 
5Sdof  the  King, — thelast  clause  of  these  acts, — ^in  the  following 
terms :  "  Provided  also,  and  it  is  hereby  declared,  That  any 
'^  person  who  shall  be  tried  and  acquitted,  or  convicted  of  any 
'^  offence  against  thb  act,  shall  not  be  liable  to  be  indicted, 
'^  prosecuted,  or  tried  again  for  the  same  offence  or  fact,  as 
''  ni^h  treason,  or  mispnsion  of  high  treason ;  and,  that  no- 
'^  thm^  in  this  act  contained  shall  be  construed  to  extend  to 
**  prohibit  any  person  guilty  of  any  offence  against  this  act, 
<<  and  who  shall  not  be  tried  for  the  same  as  an  offence  against 
*^  this  act,  from  being  tried  for  the  same  as  high  treason,  or 
'<  misprision  of  high  treason,  in  such  manner  as  if  this  act  had 
''  not  been  made/^  I  conceive,  that  it  is  from  loosely  inter- 
preting this  clause,  that  there  was  a  notion  entertained  by  some 
persons,  that  there  is  something  in  it  which  opposes  the  con- 
struction I  have  put  on  the  other  clauses.  You  will  observe 
the  very  same  clause,  which  is  in  the  statute  of  the  52d  of  the 
King,  is  in  the  act  of  the  37th  of  the  King ;  which  last  men- 
tionol  act  regards  the  intentions  of  the  parties,  as  well  as  the 
purport  and  intendment  of  the  oath,  and  which  makes  the  ad- 
ministering, as  well  as  the  taking  of  the  oath,  only  a  transporta- 
ble felony.     The  clause  is  in  tne  one  as  wdl  as  the  other  act. 
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Let  us  8ee.-Tt  is  first  said,  <<  That  anyperson  who  shall  be  tried 
^*  and  acquitted,  or  convicted  of  any  offence  against  this  act» 
<<  shall  not  be  liable  to  be  indicted,  prosecuted,  or  tried  again  for 
*^  the  same  offence  or  fact,  as  high  treason,  or  misprision  of  high 
«  treason  f  ^— let  us  see,  if  there  be  not  a  case  consistent  with 
our  interpretation,  which  renders  this  enactment  necessary. 

Suppose  a  person  to  be  brought  to  the  bar,  under  this  very 
diarge  which  is  here  stated  a^unst  the  prisoner,  fiir  adminis- 
tering or  taking  an  oath  binding  to  the  commission  of  high 
treason,  but  by  the  levying  of  a  war,  other  than  that  particu- 
lar sort  of  war  described  in  the  statute  of  the  36th  of  the  King. 
It  is  laid  down  by  all  the  authorities,  that  the  conspiring  to  levy 
war  generally  is  not  an  overt  act  of  treason.  The  conspiring 
the  death  of  the  King  is  a  treason— and  the  actual  kilhng  of 
the  King  cannot  be  posecuted  as  a  murder,  but  must  bepro- 
secuted  as  an  overt  act,  testifying  an  intention  to  put  the  King 
to  death.  Conspiring  to  levy  war  is  not  treason — the  levying 
of  war  itself  ia  treason.  Then  comes  the  statute  of  the  36tn 
of  the  King,  which  declares  the  compassing  or  imagining  the 
levying  of  war  tot  certain  purposes,  as,  to  constrain  the  King, 
or  either,  or  both  houses  of  Parhament,  shidl  be  considered 
an  overt  act  of  treason.  The  meaning  of  this  oath,  then,  if 
it  be  not  mere  words  which  mean  nothmg,  was  to  bind  a  num- 
ber of  persons  to  levy  war,  and  this  to  constrain  the  King, 
or  either,  or  both  houses  of  Parliament,  and  this  amounts  to 
an  overt  act  of  treason  under  the  statute  of  the  3Gth  of  the 
King,  and  cannot  be  tried  as  a  felony. 

Suppose  war  levied  for  the  purposes  professed  by  those  un- 
fortunate persons  who  assumed  the  name  of  Luddites ;  for  the 
purpose  of  destroying,  in  the  town  of  Nottingham  and  its  vici- 
nity, particular  pieces  of  machinery  used  in  the  Imitting  of 
stocking.  To  destroy  stocking-firames,  or  any  particular  pieces 
of  machinery,  in  any  particular  place  or  district,  is  neither  le- 
vying war  under  the  statute  or  Edward  III.  nor  under  the 
S6th  of  the  King.  Suppose  they  had  levied  war— suppose  they 
had  conspired  to  levy  this  sort  of  war— it  would  not  be  treason. 
It  could  only  be  tried  under  this  act,  which  makes  it  felony. 

Suppose  a  person  accused  of  folony,  under  this  act  for  ad- 
ministering oaths,  to  levy  such  sort  of  war  as  is  treason  under 
the  act  of  Edward  III.  but  the  conspiring  to  levy  which  is  not 
treason ;  and,  suppose  him  to  be  acquitted— and  suppose  war 
afterwards  levied  by  those  with  whom  he  had  conspired ;  then, 
by  the  law  of  England,  without  the  last  clause  in  this  act,  he 
mi^ht  be  tried  over  again  for  treason,  though  he  had  been  ac^ 
quitted  on  the  trial  for  felonv.  It  was  necessary  to  insert  this 
dause,  or  else  this  evil  would  have  arisen.  The  legislature  were 
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aware,  when  they  enac^,  that  the  administering  of  an  oath  to 
commit  treason  should  be  felony,  that  it  approached  near  to 
an  act  constituting  hiffh  treason ;  and  they  therefore  declared, 
that,  though  it  should  happen  afterwards  to  be  discovered 
that  it  amounted  to  high  treason,  if  this  did  not  appear  at  the 
time  of  a  trial  for  the  administering  as  a  felony,  the  adminis- 
trator should  be  entitled  to  plead  the  acquitted.  That  was 
equitable. 

Suppose  a  person  convicted  of  the  minor  offence  of  taking  the 
oath,  and  sentenced  to  transportation ;  the  act  declares  he  shall 
not  be  again  tried  for  this  minor  offence,  though  it  may  have 
involved  him  in  high  treason.  It  is  a  reasonable  object  to  at- 
tribute to  the  legislature,  the  intention  of  puttmg  by  this  law 
the  subjects  of  this  country  in  safety,  and  preventing  them 
from  being  oppressed  by  the  officers  of  the  crown. 

The  legislature  have  in  their  view,  that,  in  cases  of  treason, 
the  counsel  of  the  crown  are  employed,  and  great  pains  taken 
to  convict  the  accused — that  the  minds  of  the  jury,  too,  are 
likely  to  be  poisoned  with  prejudice  against  them.     The  le- 

S'slature,  therefore,  where  there  is  a  charge  of  treason,  give 
fferent  rules  and  afford  different  safeguards,  from  those  in 
common  cases  of  felony ;  and,  is  it  reasonable  that  this  act 
of  Parliament,  made  for  a  particular  purpose,  should  be  held 
to  deprive  the  subject  of  these  safeguards  .'—or  can  it  be 
held  that  creat  treasonable  offences  may  be  committed,  and 
only  punished  by  transportation  P   You  see  how  the  Judges 

{proceed  in  such  a  case  m  England.  If  a  person  be  indicted 
or  felony,  and,  either  upon  the  face  of  the  indictment,  or 
otherwise,  it  appear  to  the  Jud^  that  the  act  chared  is 
treason,  they  would  desire  the  indictment  to  be  with£-awn, 
and  an  indictment  for  treason  to  be  preferred.  Suppose 
the  trial  proceed^  without  any  such  objection,  and,  on  the 
evidence,  treason  is  found  to  have  been  committed,  the 
Judge  discharges  the  jury  of  that  indictment.  Judge  Foster 
says,  I  will  not  give  a  chance  of  acquittal.  But  I  will  dis- 
charge the  jury,  and  will  give  the  pnsoner  the  benefit  of  the 
mode  of  trial  appointed  for  cases  of  treason. 

What  is  the  result  of  an  opposite  construction  of  the  act  ? 
It  is  this.  All  actions  are  popular  in  England.  Persons 
accused  by  any  one  of  the  people  of  conspiring  to  commit  trea- 
son, must  be  brought  before  a  grand  jury — hut,  according  to 
the  prosecutor'^s  construction  of  tiiis  act,  tney  may  be  guilty  of 
treason,  and  yet  be  tried  in  the  ordinary  way,  and  as  only 
guilty  of  a  felony.  An  accomplice  may  indict  them  under 
these  acts,  and  those,  who  ought  to  be  capitally  punished  for 
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tteBmm,  may  be  transported  for  seven  years  as  for  an  inferior 
felony. 

I  submit,  upon  all  these  views,  the  prosecutor'*s  construc- 
tion cannot  be  put  upon  this  act.  Felony  merges  in  trea- 
son ;  and  if,  in  an  indictment  for  felony,  the  prosecutor  make 
a  charge  of  treason,  or  if  the  tacts  of  the  case  turn  out  and  ap- 

£ar  on  the  evidence  to  be  treason,  you  cannot  proceed  m 
e  trial  for  felony ;  neither  by  the  rule  of  the  common  law  of 
England,  nor  by  the  statute  of  Anne  referred  to.  There  are 
no  words  in  the  act  58d  of  the  King,  which  go  to  repeal  the 
act  of  Anne,  or  abrogate  the  common  law.  The  interpreta- 
tion given  by  the  prosecutor  would  involve  the  acts  in  contra- 
diction and  absurcUty,  and  ascribe  views  which  cannot  be  as- 
cribed to  the  legislature.  I  submit,  diat,  according  to  my  con- 
struction, the  act  is  consistent  with  the  remedy  for  the  evil— 
with  the  intention  of  the  legislature-*with  common  sense— 
and  with  sound  construction  of  law. 

I  may  have  stated,  some  things  at  too  ^eat  length,  and 
some  at  too  little.  I  was  anxious  to  explain  my  view  of  this 
case ;  and  in  so  doing,  I  have,  I  fear,  trespassed  too  long  on 
your  Lordships^  time  and  attention. 

Loan  Justice  Clebk.— There  is  no  occasion  for  any  apo- 
logy at  all, 

Mr.  Clebk. — ^An  important  objection  to  the  indictment 
has  been  noticed  by  the  Court,  witn  respect  to  which,  it  haa 
been  asked  by  your  Ijordships,  whether  the  counsel  for  the 
prisoner  have  a  wish  to  argue  it  ?  I  beg  leave  to  offer  a  few 
observations  upon  the  point. 

The  objection  is,  that  the  alle^tions  in  the  indictment  do 
not  describe  that  offence,  which  is  prohibited  by  the  act  of 
Parliament,  and  therefore  the  indictment  is  irrelevant  and 
inept  The  crime  described  in  the  statute,  is  the  administer- 
ing an  oath  or  engagement,  purporting  or  intending  to  bind 
the  person  taking  the  same,  to  commit  any  treason,  &c  But 
the  prisoner  is  not  charged  with  an  offence  so  described  ;  the 
charge  against  him  in  the  minor  proposition  of  the  indictment 
being,  that  he  administered  an  oath  or  engagement,  bindings 
(not  purporting  to  bind)  the  p^nsons  taking  the  same  to  com- 
mit treason.  Thus  there  is  a  manifest  difference  between  the 
statutory  offence  and  that  which  is  charged  in  the  indictment. 
To  administer  an  oath,  purporting  or  intending  to  bind  the 
jyerson  taking  the  same,  is  an  act  highly  criminal,  and  accord- 
ingly, it  is  by  the  statute  puni^able  with  death.  But  the  al- 
legation against  the  pannel  charges  him  with  an  act,  which  is 
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tlot  punishable  by  the  statute,  in  which  no  such  ofl^oe  is 
mentioned.  In  all  probability  no  statute  will  evef  be  made, 
declaring  that  whicn  is  charged  against  th^  prisoner  in 
this  indictment  to  be  punishable  with  aeath,  or  witn  any  other 
punishment  or  penalty  whatever.  But,  at  all  events,  thepro- 
secutor  has  totally  fiuled  in  this  indictment  to  describe  the 
statutory  offence.  Indeed,  the  prosecutor^s  description  of  the 
crime  supposed  to  have  been  committed  defeats  itself,  by  con- 
taining a  plain  and  direct  contradiction  in  its  terms.  H6  al- 
leges that  the  prisoner  administered  an  oath,  binding  the 
persons  taking  the  same  to  commit  treason.  This  allega- 
tion presupposes,  that  a  person,  taking  an  oath  to  commit 
high  treason,  is  actually  bound  by  such  an  oath,  which  is 
an  evident  absurdity.  An  oath  may  be  binding  where 
its  obligation  is  to  do  a  thing  that  is  legal  or  innocent ;  but 
no  obligation  or  binding  engagement  can  ever  result  from  an 
oath  to  commit  high  treason,  or  an  oath  to  commit  any  other 
crime.  Nobody  can  be  baundy  by  the  most  tremendous  oath, 
to  violate  every  previous  obligation  and  engagement  he  has 
come  under.  As  the  prosecutor  describes  the  offence,  there- 
fore, no  such  offence  could  exist ;  and  the  statement  of  it  is  a 
contradiction  in  terms,  in  so  'ftr  as  it  supposes  the  party 
taking  the  oath  to  be  bound  by  hie  allegiance^  without  whicn 
he  could  not  commit  high  treason;  and  supposes,  at  the 
same  time,  that  he  was  not  bound  by  his  allegiance,  but 
actually  bound  by  the  oath  which  he  took.  Such  an  ab- 
surdity as  this,  can  never  be  sustained  in  any  criminal 
charge,  or  indeed  in  any  legal  proceeding;  and  much 
less  can  it  be  sustained  in  a  charee  upon  which  the 
accused  party  is  to  be  tried  for  his  life.  But,  though 
the  absuraitv  were  less  evident  than  it  is,  the  objection  to 
the  terms  of  the  charge  is  insurmountable,  upon  the  plain 
and  simple  fact  that  the  averment  of  the  prosecutor  does  not 
charge  the  prisoner  with  the  statutory  offence.  It  would 
indem  have  been  very  extraordinary,  if  the  legislature,  in  de- 
scribing an  offence,  of  so  high  a  nature  as  to  be  punishable 
with  death,  had  fallen  into  the  absurdity  which  has  crept  into 
this  indictment.  The  statute  does  not  assert,  or  acknowledge 
the  possibility  of  administering  or  taking  an  oath,  of  strength 
enough  to  bind  the  person  taking  it  to  commit  high  treason, 
or  to  commit  murder,  or  any  other  crime.  On  the  contrary, 
it  is  clearly  implied,  in  the  very  terms  of  the  statute,  that 
such  oath  is,  to  all  intents  and  purposes  whatsoever,  destitute 
of  binding  force.  The  criminality  contemplated  in  the  sta* 
tute,  is  tluit  of  violatmg,  by  the  total  perversion  and  misappli- 
cation of  a  solemnity,  Uie  obligationil  which  bind  men  tp  each 
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other  in  society— a  violation  of  the  most  dangerous  nature, 
perpetrated  by  the  most  wicked  means.  To  administer  an 
oath,  purporting  or  uUcnding  to  bind  the  person  taking  the 
same  to  commit  any  treason  or  murder,  is  a  wicked  and  dan- 
gtf ous  violation  of  the  most  sacred  engagements,  though  it 
cannot  alter  them.  This  is  the  statutory  crime  ;  but  as  no 
such  crime  is  charcred  in  the  indictment,  the  objection  sug* 
gested  on  the  Bench  is  perfectly  well  founded. 

Mk.  D&ummoni).— It  is  now  my  duty  to  submit  to  your 
Lprdships,  some  remarks  upon  the  other  side  of  the  question ; 
and,  after  the  long  discussion  which  has  ahready  taken  place, 
upon  almost  the  same  indictment  as  that  now  under  your 
vi^w,  and  after  the  ample  time  which  you  have  had  for  pri- 
vate consideration  of  the  sulgect  now  before  you,  I  do  not  feel 
myself  called  upon  to  enter  so  much  at  large  into  the  case,  as 
otherwise  I  might  have  done.  Indeed,  there  were  some  argu- 
ments used  upon  the  other  side  of  the  bar  of  which  I  shall 
omitjdl  notice,  as  not  appearing  to  me  to  have  any  intimate 
connection  with  the  points  at  issue,  or  to  be  likely  to  influence 
the  ultimate  decision.  But  there  are  others  which  are  of  great 
importance ;  and  to  these  I  shall  at  once  proceed. 

The  first  and  great  point  that  appears  to  me  for  your 
Lordships'  consideration,  is,  the  construction  and  meaning  of 
this  oath  ;  for,  unless  the  oath  has  the  meaning  which  we 
put  upon  it,  it  is  unnecessary  to  say  a  single  word  upon  any 
other  part  of  this  indictment.     By  what  rule  of  construction 
dien,  are  we  to  find  out  the  meaning  of  the  oath  ?  Are  we  to 
take  the  literal  meaning  of  the  words,  or  to  put  a  more  liberal 
construction  upon  them  .^  I  am  not  afraid  of  any  of  the  rules 
of  construction  that  may  be  adopted  on  the  other  side  of  the 
bar  ;  but  I  suppose  it  is  unnecessary  for  me  to  say  any  thing 
as  to  the  Uieral  meaning  of  the  words,  as  this  will  obviously 
bear  but  one  interpretation;    and  this  is  not  the  mode  my 
learned  firiends  have  had  recourse  to.     Let  us  then  take  the 
plain  meaning  and  sense  of  the  oath,  and  put  upon  it  that 
meaning  which,  in  the  common  intercourse  of  life,  is  put  up- 
on wor&;  and,  I  have  no  hesitation  in  saying,  that  this  is 
the  rule  of  construction  by  which,  in  my  opinion,  the  oath 
should  be  tried.  '  The  counsel  on  the  other  side,  have  em- 
ployed great  ingenuity  in  attempting  to  construe  the  oath, 
and  have  taken  a  way,  which  no  man  of  common  sense,  in  the 
ordinary  affairs  of  life,  would  have  hit  upon.     Th^  have  en- 
deavoured to  construe  out  of  tlie  oath,  a  reservation  of  ille- 
gality, that  is,  of  illegal  measures,  for  the  prosecution  of  the 
objects  in  view  by  those  bound  by  the  oath.    They  assert, 
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that  when  this  oath  was  taken,  this  reservation  was  understood 
to  be  implied,  that  the  objects  in  view,  were  meant  to  be  aa 
complished  by  all  legal  methods,  but  not  by  any  illegal  me- 
thods ;  and  they  say,  tibat  your  Lordships  are  called  upon  to 
give  this  construction  and  meaning  to  tne  oath.     Upon  the 
other  hand,  I  have  to  submit  that  there  is  no  reservation  of  il 
legality  within  the  compass  of  this  oath.     The  oath  is  gene 
ral,  and  has  no  reservations ;   it  extends  to,  and  includes  all 
methods  necessary  for  the  accomplishment  of  the  ends  in  view, 
whether  by  moral  or  physical  strength. 

In  construing  the  meaning  of  the  oath,  in  a  question  of  re^ 
levancy,  you  wfll  take  into  view,  not  the  mere  meaning  of  the 
words  of  the  oath  itself,  but  also  all  the  circumstances  under 
which  it  is  libelled  that  the  oath  was  administered  and  taken. 
It  is  libelled,  that  the  oath  was  wickedly,  maliciously,  and 
traitorously  administered ;  and  imported  an  obligation  to  com* 
mit  treason.  If  the  oath  may  mean  what  the  prosecutor  says 
it  does,  as  he  libels  that  the  act  was  done  wickedly,  malici- 
ously, and  traitorously,  I  have  to  submit  that  the  charge  is 
relevant,  and  that  the  prosecutor  is  not  bound,  in  this  stage  of 
the  process,  to  shew  that  this  is  of  necessi^  the  meaning  of 
the  oath.  He  is  entitled  to  stand  upon  this  ground,  that,  if 
the  oath  may  mean  what  he  says  it  does ;  and  may  bear  the 
meaning  with  which,  in  the  indictment,  he  says  it  was  admi- 
nistered and  taken,  you  are  bound,  libelled  as  it  is,  to  give  it 
the  construction  which  the  prosecutor  says  it  bears,  to  the  ef- 
fect of  sending  the  charge  to  a  jury.  It  will  ultimately  re- 
main for  the  jury  to  decide  as  to  the  guilty  purpose. 

But  this  is  not  the  naked  case  before  your  Loitlships. 
There  are  other  circumstances  which  are  not  to  be  lost  sight 
of  in  construing  this  oath-  Your  Lordships,  in  looking  at 
the  indictment,  will  see  that  the  oath  was  administered  at  «f. 
crtt  meeittt^s;  a  material  circumstance  in  considering  the 
views  and  intentions  with  which  it  was  administered.  You 
will  remember,  that  the  society  or  conspiracy  which  was  in 
view  of  the  persons  who  administered  and  took  this  oath,  was 
one  of  a  very  extensive  nature,  including  a  brotherhood  of 
Britons  of  every  description  ;  and  that  the  oath  was  actually 
administered  to  several  hundred  persons.  These  are  remark- 
able features  of  the  case,  that  the  oath  was  so  extensively  ad- 
ministered, and  that  the  object  of  the  association  was  so  unli- 
mited. It  is  also  set  forth  in  the  indictment,  that  this  oath 
has  been  administered  to  persons  who,  conscious  of  their  guik 
in  the  premises,  have  absconded  and  fled  from  justice ;  and 
this  is  a  circumstance  relevant  to  pass  to  an  assize,  and,  like 
all  the  other  circumstances  libelled,  must  be  taken  for  granted 
as  true  by  your  Lordships  in  judging  of  the  relevancy. 
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The  takiog  of  any  oath  of  secrecy  ut,  of  itself,  a  presump- 
tion of  guilt ;  and  a  secret  purpose  of  any  kind,  is  a  presump- 
tion against  the  panneL  I  know,  that  other  oaths  were  allud- 
ed to  by  the  opposite  counsel ;  and,  as  an  instance  of  inno- 
cence with  regara  to  the  objects  of  them,  those  of  Freemasons 
were  cited.  But,  I  submit,  that  I  am  correct  in  stating  the 
ceneral  rule,  and  that  these  form  an  exception.  Freemasonry 
IS  an  old  piece  of  folly,  at  least ;  and,  it  is  not  only  notorious 
that  Freemasons  have  nothing  to  conceal,  but  it  has  been  as- 
certainedby  experience,  that  mischievous  consequences  have  not^ 
in  this  country,  fellow^  firom  the  oaths  of  secrecy  of  that  insti- 
tution. But,  though  there  may  be  secret  oaths  of  an  innocent 
description,  the  presumption  is  against  them,  and  particularly 
against  such  an  oath  of  secrecy  as  the  present,  under  the  awAil 
sanction  of  death ;  for  it  seems  to  have  been  a  standing  rule 
of  the  conspiracy  to  murder  all  informers. 

The  attempts,  however,  to  shew  that  the  oath  might  be 
quite  innocent,  appeared  at  length  to  be  abandoned,  and  a 
distinct  admission  was  made,  that  the  administering  or  taking 
of  this  oath  is  a  <^  misdemeanor  ;^  by  which,  I  suppose,  was 
meant  (for  the  word  has  no  techniod  meaning  here,)  some- 
thing criminal  at  common  law,  though  not  in  the  hi^iest  iegcem. 
Now,  if  it  be  criminal,  in  what  can  the  criminality  consist  but 
in  the  treasonable  purpose  and  preparation  P  There  is  plainly 
no  other  wicked  or  unlawful  purpose  in  view. 

The  oaths  of  allegiance,  oi  supremacy,  and  others,  were  al- 
luded to  by  Mr,  Cranstoun,  who  ingeniously  argued,  that^ 
according  to  our  principle  of  construction,  the  administration 
of  these  oaths  might  be  held  to  imply  an  obligation  to  commit 
treason.  But  the  question  here  is  not  what  extraordinary 
constructions  the  ingenuity  of  learned  men  may  put  upon 
what  may  be  placed  before  them.  The  question  is,  Wnat 
would  a  man  of  common  sense  think  upon  the  subject,  did  it 
come  before  him  in  any  ordinary  transaction  of  Ufe  ?  Such 
fanciful  illustrations  are  little  to  the  purpose.  But  I  happen 
to  have  here  a  specimen  of  another  oath,  the  striking  similari- 
ty of  which  to  the  present  cannot  fail  to  attract  particular  at- 
tention. It  was  the  foundation  of  all  that  conspiracy  in  Ire- 
land, which  afterwards  ended  in  open  rebellion  against  the 
Svemment ;  and  your  Lordships  will  see,  how  the  terms  of 
e  oath  cited  in  tne  indictment  tally  with  the  terms  of  the 
oath,  or  test,  as  it  was  called,  which  I  am  now  to  read :  "  In 
^  the  awful  jpresence  of  God,  I,  A.  B.  do  voluntarily  declare, 
*^  that  I  will  persevere  in  endeavouring  to  form  a  brotherhood 
*^  of  affection  among  Irishmen  of  every  religious  persuasion; 
*^  and  that  I  will  also  persevere  in  my  endeavour  to  obtain  an 
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<<  equal,  full,  and  adequate  representation  of  all  the  people  of 
<<  Ireland.  I  do  fur^er  declare,  that  neither  hopes,  fears,  re-' 
*'  wards,  or  punishments,  shall  ever  induce  me,  directly  or  in- 
'^  directly,  to  inform  on  or  ^ve  evidence  against,  any  member 
'<  or  members  of  this  or  similar  societies,  for  any  act  or  expres- 
^*  aion  of  theirs  done  or  made,  collectively  or  individually,  in 
<<  or  out  of  this  society  in  pursuance  of  the  spirit  of  this  obli- 
*'  cation.*^  I  hear  one  of  the  opposite  counsel  remark,  that 
this  oath  contains  no  obligation  to  commit  treason ;  but,  I  do 
not  know  with  what  view  the  remark  is  made,  unless  it  be  to 
mark  the  contrast  between  the  oath  which  introduced  the  Irish 
rebellion  and  all  its  terrible  consequences,  with  that  more 
atrocious  oath  now  under  consideration. 

The  terms  of  the  oath  in  the  indictment  are  now  so  well 
known  to  your  Lordships,  that  I  need  not  point  out  the  parti- 
cular differences  between  the  two  oaths. 

What  the  prosecutor  says  is,  that  this  oath  means  to  bind 
the  person  taking  the  same  to  commit  treason ;  and  it  is  ob- 
jected, that  he  has  not  told  vour  Lordships,  on  the  face  of  the 
mdictment,  what  species  of  treason  the  taker  of  the  oath  is 
bound  to  commit.     Here,  I  must  request  your  Lordships^  at- 
tention to  what  appeared  to  me  to  be  a  palpable  fallacy  m  the 
opposite  argument.    The  case  was  all  along  pleaded  by  the 
learned  gentleman,  as  if  the  prosecutor  had  been  charging  the 
pannel  with  the  crime  of  treason  itself.     Now,  there  is  no 
charge  of  treason ;  but  a  charge  of  administering  an  unlaw- 
ful oath — an  oath  binding  to  commit  treason,  which  object 
of  the  oath  must  indeed  be  libelled,  otherwise  there  is  no 
relevant  charge    But  the  indictment  is  not  to  be  construed 
as  if  it   had  been  libelled  that  treason  was  actually  com- 
mitted ;  nor  b  such  a  specification  of  treason  to  be  required 
as  if  it  had  been  charged  as  the  offence  of  which  the  pan- 
nel is  accused,  and  for  which  he  is  brought  to  trial,  and 
not  merely  as  existing  in  intention.     The  essence  of  the 
relevancy  is  what  the  pannel  did,  not  what  he  had  in  view ; 
of  which,  no  more  can  be  told  than  what  the  oath  itself  re- 
veals.    Any  thing  else  is  an  inference  in  law,  which  can  add 
nothing  to  the  relevancy.      Now,   although  the  prosecutor 
has  not  drawn  an  inference  in  law  from  the  fiicts,  he  has 
told  your  Lordships,  not  only  the  acts  done,  but  all  that  he 
knows  of  the  acts  which  the  parties  bound  themselves  to 
commit.  He  tells  what  the  facts  are,  which,  it  is  the  inference 
in  law,  if  done,  would  have  been  treason.     But,  in  judging  of 
the  relevancy,  you  are  not  merely  to  judge  whether  the  prose- 
cutor is  right  in  his  inference  from  the  facts.    Your  Lordships 
will  go  to  the  oath,  and  draw  the  conclusion  in  your  own  minoa* 
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At  the  same  time,  I  have  no  heatation  in  saying  here,  that  the 
kind  of  treason  which  the  parties  bound  themselves  to  com- 
mit, is  plainly  that  of  le^jing  war  against  the  King.  I  shall 
presently  speak  more  particularly  to  the  treason,  and  will  shew, 
that  the  treason  which  the  oath  bound  to  commit  is  that  now 
aHaded  to. 

Before  leaving  the  oath,  T  may  make  some  fiurther  remarks 
upon  what,  with  such  ingenuity  and  force,  was  stated  by  Mr. 
Cranstoun.  Instead  of  taking  the  whole  oath  into  view,  he 
divided  it  into  four  parts,  and  drew  separate  ooncliisions  from 
all  those  parts — a  rule  of  construction  quite  out  of  the  question. 
It  might  be  as  well  pleaded  to  a  jury,  in  a  case  of  circumstantial 
evidenee,  that  they  are  to  judge  of  each  circumstance  by  itsel£ 
Mr.  Cranstoun  set  out  in  construing  the  oath,  with  stating, 
that  a  brotherhood  of  affection  is  an  innocent,  and  even  a  laud- 
able object,  and  somewhat  quaintly  added :  <*  That  it  is  a  plea- 
**  sant  thing  for  brethren  to  dwell  together  in  unity .^  This  may 
be  veiy  ingenious,  but  I  say,  with  deference,  that  it  is  trifling 
with  the  pase,  to  make  such  remarks  to  your  Lordships.  The 
oath  is  not  to  be  torn  piece-meal.  The  meaning  is  to  be 
drawn  from  a  fair  consideration  of  the  whole  of  it.  I  might 
as  well  take  each  word  or  letter  of  the  oath  individually,  and 
say,  that  every  word  or  letter  taken  by  itself  is  not  criminal, 
as  thus  break  it  into  parts,  and  argue  upon  each  without  re- 
ference to  the  rest  Not  that  I  thidc  his  conclusions,  even  as 
he  took  the  clauses,  were  justified  by  the  clauses  themselves. 
I  cannot  admit  any  such  thing — ^but  I  protest  against  this  way 
of  construing  the  oath,  or  construing  any  thing. 

It  was  said,  founding  upon  the  other  argument,  the  reser* 
vation  of  illegality,  that  we  may  petition  for  annual  parliaments 
and  universal  suffrage— that  tnese  objects  may  be  accomplish- 
ed by  lawfiil  means— and,  from  this,  tne  conclusion  was  drawn, 
that  there  toas  nothing  illegal  done  or  intended.  But  the 
question  is,  whether  the  end  can  justify  any  means  that  may 
be  employed  in  obtaining  it.  It  is  the  vtokrit  means  which 
we  charge  as  criminal,  and  these  are  left  totally  out  of  view, 
in  the  argument  on  the  other  side  of  the  bar. 

Then  the  word  ''  strength^  is  taken  up,  and  a  oonstniction 
is  given  to  it  to  shew,  that  the  term  in  the  oath  was  applicable 
to  an  individual,  and  not  to  a  number  of  individuals.  There 
the  learned  gentleman  lost  sight  of  the  beginning  of  the  oath, 
where  the  brotherhood  is  mentioned.  From  this,  however, 
and  the  whole  context  of  the  oath,  I  apprehend  it  to  be  per- 
fectly clear,  that  in  considering  the  meaning  of  the  word 
<'  strength,^  we  are  not  to  apply  it  to  an  individual,  but  to  as 
many  as  could  be  brought  to  jom  in  this  society  or  conspiracy. 
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On  the  whole,  I  mtist  bon&tt  that  I  have  not  befen  able  to 
discover  the  distbetion  between  fiffceand  sttength  in  this 
oath.  It  would  have  conveyed  the  same  conclusion  to  my 
mind,  if  the  one  word  had  been  employed  as  well  as  the  other. 
Physical  strength  has  just  as  plain  and  obvious  a  meaning 
where  it  stands,  as  any  words  can  have.  It  is  not  an  uncom- 
mon expression  among  iJie  lower  orders  of  politicians ;  and,  I 
ath  afraid,  the  idea  is  perfectly  familiar  to  them.  Now,  noto- 
riety iii  as  good  a  rate  of  Ckttutniction  as  could  be  hid  recourse 
to.  It  was  said,  ttiat  mmmatioal  niceties  are  out  of  place 
here,  and  that  strict  ndei  of  Criticism  would  b^  misapplied  in 
interpreting  the  language  of  mich  a  man  as  the  pannel  at  the 
bar,  and  I  perfectly  approve  of  die  remark.  I  wish  the  oath 
to  be  taken  in  the  meaning  whidi  men  in  the  lower  ranks  of 
life  would  apply  to  it  Strength,  as  it  here  stands,  can  mean 
nothing  else  than  l^e  means,  the  power,  or  force,  to  be  em- 
ployed against  the  obstacle  or  contrary  force  that  might  stand 
in  the  way  of  the  accomplishment  of  the  objects  in  view,  what- 
ever they  might  be;  and  the  united  strength  of  numbers  is 
plainly  meant. 

Supposing  it  were  possible  to  put  such  a  constraction  upoti 
the  words  as  that  contended  for  on  the  other  side  ef  the  bar^ 
let  us  see  the  eflfect  of  it^— 4et  us  attempt  to  insert  such  unam* 
biguous  woids  as  would  unauestitoabfy  |;ive  the  oath  whit 
they  say  is  the  meaning  of  it ;  and,  a  fairer  test  it  cannot  be 
tried  by.— Thus :  <<  But  I  bind  myself  to  do  nothing  contra^ 
*'  ry  to  law,  or  to  attempt  anv  thii^  by  force  against  any  sub^ 
<<  sisting  right  C  I  ask,  if  these  words  were  stuck  into  the 
middle  of  this  oath,  if  they  ^ould  not  stultiiy  it,  and  make  it 
quite  contradictory,  and  palpably  absurd. 

A  great  deal  was  said  about  the  presumption  in  favour  of 
the  innocence  of  the  pannel.  This  is  a  common  topic  of  de* 
damation ;  but,  I  must  confess,  I  never  could  understand  the 
prediimption  of  the  innocence  of  a  pannel.  I  am  aware  thai 
the  imu9  probandi  lies  upon  the  prosecutor,  and  that  if  he  6i) 
to  make  out  his  case,  the  pannel  must  be  assoilsied ;  but  I  see 
no  room  for  a  presumption  of  any  sort,  but  what  arises  fiom 
the  want  of  contrary  proof;  and  I  know  of  no  sueh  doctrine  in 
any  work  upon  the  criminal  law  of  Scotland.  The  fact  is,  that 
in  a  question  of  relevancy,  there  is  rather  a  presumption  of 
guilt ;  or,  to  speak  more  correctly,  an  assumption  of  the  truth 
of  the  libel.  Every  thing  is  supposed  to  be  wickedly  and  m»- 
lieiously  done,  as  libelled ;  and  the  question  is,  sui^ioiing  all 
this  proved  as  charged,  does  it  infer  a  punishment  in  law  r  as, 
otherwise,  it  is  impossible  to  allow  a  proof  of  what  is  alleged* 
-^I  might  aigue^  that  the  presumption  is  against  the  man  who 
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takes  such  an  oath  as  that  libelled,  which  even  my  learned 
friends  admit  to  be  contrary  to  law,  and  a  punishable  offence, 
though  not  of  the  description  set  finrth  in  this  indictment ;  and 
that,  from  the  very  circumstance  of  the  pannel  having  taken 
such  an  oath,  the  onus  lies  no  longer  with  the  prosecutor  to 
prove  his  guilty  purpose,  but  with  the  pannel  to  reconcile  his 
conduct  to  innocence  if  he  can.  But,  upon  any  view  of  the 
.subject,  I  should  like  to  know  what  presumption,  or  what  rule 
or  principle  calls  for  such  a  construction  as  that  put  upon  the 
oath.  Is  it  the  protection  of  innocence,  or  that  *'  saue  of  pub* 
<<  lie  dMty^  that  was  spoken  of  in  the  last  debate,  or  any  lau- 
dable principle  under  the  sun,  that  makes  it  necessary  to  do 
such  violence  to  language  and  common  sense,  to  suppress  the 
.truth,  or  to  pervert  the  plain  sense  and  fiur  meaning  of  any 
thing? 

.  I  shall  now  beg  leave  to  request  your  Lordships^  attenticm 
to  what  the  peraons  administering  and  taking  this  oath  bound 
themselves  to  do;  and,  I  have  to  submit,  that  it  is  plain,  firom 
all  the  authorities  upon  treason,  that  the  accomplishment  of 
universal  suffirage,  when  carried  into  eSkd  by  the  force  of  num- 
bers, is  treason,  by  levying  war  against  the  King.  Itinfensthe 
destruction  of  the  British  constitution ;  which  cmild  not  subsist 
for  a  single  day  under  such  a  system  of  things,  in  the  present 
circumstances  of  this  extensive  empire.  The  accomplishment 
of  any  public  purpose  by  violence  is  treason;  but,  to  acoomplish 
univmal  sufin^  by  violence,  is  undoubtedly  a  destruction  of 
the  constitution  itsefe  I  do  not  believe  that  there  is  a  difference 
among  any  of  the  great  authorities  upon  this  point.  In  looking 
for  authorities,  I  naturally  bad  recourse  to  some  of  the  late 
trials  for  treason  in  England,  to  see  how  the  judges  there  laid 
down  the  law  in  such  cases.  Lord  Loughborough,  in  the  case  of 
Lord  George  Grordon,  said,  <^  I  am  peculiany  happy  that  I 
f*  am  enabled  to  state  the  law  on  the  subject,  not  ^m  any 
*^  reasonings  or  deductions  of  my  own,  which  are  liable  to 
f '  error,  and  in  which  a  change  or  inaccuracy  of  expression 
f^  mieht  be  productive  of  much  mischief;  but  from  the  first 
^'  authority,  from  which  my  mouth  only  will  be  employed  in 
^^  pronouncing  the  law,  I  shall  state  it  to  you  in  the  words  of 
^'  that  great,  able,  and  learned  jud^e,  Mr.  Justice  Foster, 
^*  that  true  friend  to  the  liberties  of  his  country.'*'  I  quote 
this,  to  shew  to  what  authorities  the  English  judges  have  re- 
course, when  considering  questions  of  this  kind.  At  the  end 
of  this  trial,  the  same  law  was  laid  down  by  Lord  Mansfield ; 
but  I  shall  first  read  the  passage  from  Foster  himself,  p.  208. 
Part  of  it  was  already  read  by  the  learned  gentleman  oppositCy 
but,  as  bQ  stopped  ^xfictl^  wher^  I  wish^  him  to  go  on,  I 
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shall  be  under  the  neoettity  of  reading  the  whole  of  ii    I  le- 

Juest  your  Lordships^  attention  to  the  manner  in  which  Foster 
ifiers  from  the  opinion  of  Hale,  on  the  very  point  on  which 
Hale^s  authority  has  been  so  much  rested  on  in  the  present 
tase,  and  for  which  he  has  been  called  the  *<  great  &ther  of 
*<  the  law  of  treasons.^  Hale^s  opinion  does  not  apj^ear  to  me 
to  be  quoted  as  so  completely  conclusive  on  the  question  by  the 
great  authorities  in  England  as  is  done  here.  They  have  re- 
course to  more  recent  expositions  of  the  law. 

*<  Lord  Chief-Justice  Hale,  (says  Foster,)  speaking  of 
<<  such  unlawful  assemblies  as  may  amount  to  a  levying  of 
<<  war  within  the  25th  Elizabeth,  c.  3,  taketh  a  diffisraice 
^*  between  those  insuirectiens  which  have  earned  the  appear- 
<<  ance  of  an  anny,  formed  under  leaders,  and  provided  widi 
^^  military  weapons*  and  with  drums,  colours,  ftc.  and  those 
'<  other  disorderly  tumultuous  assemblies,  which  have  been 
*<  drawn  together,  and  conducted  to  purposes  manifestly  un- 
<<  lawful,  but  without  any  of  the  ordixiary  shew  and  apparatus 
<<  of  war  before  mentioned. 

«  I  do  not  think  any  great  stress  can  be  laid  on  that  dis- 
<*  tinction.  It  is  true  that,  in  case  of  levying  of  war,  the  in*- 
'<  dictments  generally  charge,  that  the  defendants  were  armed 
<<  and  arrayed  in  a  warlike  manner ;  and,  where  the  case 
<<  would  admit  of  it,  the  other  circumstances  of  swords,  guns, 
*<  drums,  colours,  &c.  have  been  added.  But,  I  think,  the 
<<  merits  of  the  case  have  never  turned  sbgly  on  any  of  these 
<<  circumstances. 

<*  In  the  cases  t^Damaree  and  Purchase^  which  are  the  last 
<<  printed  cases  that  have  come  in  judgment  on  the  point  of 
<<  constructive  levying  war,  there  was  nothing  given  in  evi- 
"  dence  of  the  usual  pageantry  of  war ;— no  military  weapons 
*^  -—no  banners  or  drum»— nor  any  regular  consultation  pre- 
<<  vious  to  the  rising.  And  yet  the  want  of  those  circum- 
<'  stances  weighed  nwiing  with  the  Court,  though  the  prison- 
<*  er's  counsel  insisted  much  on  that  matter.  The  number  of 
**  the  insurgents  supplied  the  want  of  military  weapons;  and 
«  they  were  provided  with  axes,  crows,  and  other  tools  of  the 
<^  like  nature,  proper  for  the  mischief  they  intended  to  effect : 
"  Furor  arma  mutigirai.^ 

*'  Stct.  /. — The  true  criterion,  therefore,  in  all  these  cases, 
<<  is  ftio  attimo,  did  the  parties  assemble  ?  For,  if  the  assem- 
<<  bly  be  upon  account  cf  some  private  quarrel,  or,  to  take  re- 
«  venfle  of^particular  persons,  the  statute  of  treasons  hath  al- 
<*  ready  determined  tbit  point  in  fovour  of  the  subject^ 

*'  Stci.  III.  (£.810.) — DVLi  every  insurrection  which,in  judff- 
^^  ment  of  law,  is  intended  against  the  person  of  the  Kii^,  be 


68 

^  it  to  dethrone  or  imprison  him*— or  to  oblise  him  to  aker  his 
<*  measures  of  govermnent--or  to  remove  em  oomicillors  from 
'^  about  him— these  risings  all  amount  to  levjring  war  within 
<^  the  statute;  whether  attended  with  the  pomp  and  circuro- 
<(  stances  of  open  war.  orno.  And  every  conspiraev  to  levy 
«  war  far  these  purpose^  though  not  treason  within  the  clause 
<<  of  levying  war,  isyet  an  overt  act  within  the  other  dauae  of 
<<  compassing  the  King^s  deadi.  For  those  puqpoaes  eannot  be 
<*  eflbcted  by  numbers  and  open  force  without  manifest  danger 
<'  tp  lus  penoQ. 

<<  Sfct  /F.— Insurrections,  in  order  to  throw  down  all  en- 
<<  closures,  to  alter. the  established  law,  or  change  religion, 
<<  to  enhance  llie  price  of  all  liAour,  or  to  open  all  prisons ; 
<<  all  risings,  in  oraer  to  efieet  theae  innoyatious,  of  a  public 
<'  and  general  concern,  by  an  armed  force,  are,  in  oonstrue- 
<*  lion  of  law,  high  treason,  within  the  dause  of  levying  war. 
<*  For,  though  they  are  not  levelled  at  the  person  of  the  King, 
^'  tfaey  ^xe  against  his  roval  majesty ;  and,  besides,  tbey  have 
*^  a  £rect  tendency  to  dissolve  all  ^e  bonds  of  society,  and 
<<  to  destroy  all  property,  and  all  government  too,  by  numbers, 
«  and  an  amnea  ibrce-  Inmmeotions  likewise  for  ledsesnng 
^  national  grievances,  or  for  the  expulsion  of  foreimem  in  ge- 
<<  neral,  or  mdeed  any  single  nation  living  here  umer  the  pro- 
*<  tection  of  the  King,  or  for  the  reformation  of  real  or  ima- 
**  ginary  evils  tf  a  public  nahtre,  and  in  which  the  insurgents 
<<  have  no  speeuU  interest ;  risings  to  effect  these  ends  by  force 
*<  and  numbers,  are,  by  construction  of  law,  within  the  clause 
**  of  levying  war  ;  for  they  are  levelled  at  the  King^s  crown 
"  and  royal  dignity." 

Farther,  in  speaking  of  the  case  of  ]>unaree  and  Purchase, 
fom^erly  menUoned,  he  says,  (p.  t\&.)  '«  Upon  the  trial  of  Da- 
^  iparee,  the  cases  referred  to  before,  in  sections  4ih  and  ^h, 
<<  were  cited  at  die  bar;  andall  the  judges  present  svere  of  opt- 
<<  nion,  that  tbeprisoner  was  guilty  of  the  high  treason  dmrged 
^  upon  him  in  the  indictment.  For  here  was  a  rism^  with 
<<  an  avowed  intention  to  demolish  all  meeting-homes  m  ge- 
^^  neral ;  and  this  intent  they  carried  into  execution  as  for  as 
^<  diey  were  aUe.  If  the  meeting-houses  of  the  Protestant 
^'  dissenters  had  been  erected  and  supported  in  defiance  of  all 
^^  law,  a  rising  to  destrov  such  houses  in  general,  would  have 
^  foUen  under  the  rules  laid  down  in  KeUine,  with  regard  to 
^  the  demolishing  all  bawdy-jiouses.  But,  smce  the  meeting- 
^  houses  of  Protestant  dissenters  are,  by  the  Toleration  Act, 
<<  taken  nnder  the  protection  of  the  law,  the  insurrection,  in 
^  the  present  case,  was  to  be  considered  as  a  public  dedara- 


^  tne  present 
«<  tifla  by  the 


rabble  against  that  act,  and  an  attempt  to  ren- 


-   .  i  ^^, 


69 

<'  der  it  inefiSsetual  by  numbers  and  open  ybrcr.— According 
*'  ly,  Damaree  was  found  guilty,  and  had  judgment  of  death, 
<^  as  in  cases  of  high  treason.^ 

These  were  the  passa^  quoted  as  authorities  by  Lord 
Loughborough  in  the  tnal  I  have  mentioned.  And  in  the 
charge  to  the  junr  by  Loxd  Mansfield,  at  the  dose  of  the  trial, 
a  summary  of.  the  same  doctrine  is  very  dearly  laid  danm. 
<<  There  are  two  kinds  of  levyiatg  «r;  one  against  the  per- 
'^flOBof  ^  Eing;  to  imprison,  to  dethrone,  or  to  kill  hun; 
**  or  to  make  him  chan^  measures  or  remove  counsellors — 
<<  the  other,  which  is  said  to  be  levied  against  the  majesty  of 
"  the  King,  or,  in  other  words,  against  him  in  his  royal  oapa- 
*<  city ;  as  whea  a  multitude  rise  and  assemble  to  attain  by 
^*  force  and  violenoe  any  object  of  a  general  public  nature,  that 
<*  is  levying  war  against  the  majestv  of  the  King ;  and  most 
*<  reasonably  so  held,  because  it  tends  to  dissolve  all  the  bonds 
<<  of  society,  to  destroy  property,  and  to  overturn  government, 
<<  and,  by  fbroe  of  arms,  to  restrain  the  King  from  reigning  ae- 
(( cording  to  law» 

*<  Insvmreetions,  by  force  and  violence,  to  raise  the  price  of 
**  wi^ea,  to  agea  all  prisons,  to  destrov  meeting-houses,  nay, 
*<  to  dratroy  all  brothels,  to  resist  the  execution  of  militia 
<*  laws,  to  throw  down  all  eodosuros,  to  alter  the  established 
"  law,  to  change  religion,  to  redress  greivances  real  or  pretend- 
*<  ed,  have  all  been  hdd  levying  war.  Many  other  instances 
'<  might  be  put.  Lord  Chief  Justice  Holt,  in  Sir  John 
'<  Friend's  case  says,—'  If  persons  do  assemble  ihemsdves,  and 
<<  act  with  fiorce  in  opposition  to  some  law  which  they  think  in- 
*<  consistent,  and  hope  thereby  to  get  it  repealed,  this  is  levy- 
«<  ing  irar  and  treason.**  Jn  the  present  case,  it  does  not  rest 
**  upon  an  implication  that  they  hoped,  by  opposition  to  a  law, 
**  to  get  it  repealed ;  but  the  prosecntion  proceeds  on  the  di- 
**  ract  ground,  that  the  object  was,  by  force  and  videnee,  to 
'<  oompd  &e  legislature  to  rqpeal  a  law ;  and  therefinre,  with- 
<'  out  any  doubt,  I  tell  you  the  joint  opinion  of  us  all,  that  if 
<*  this  multitude  assembled  with  intent,  by  acts  of  finroe  and 
<<  vidence,  to  compel  the  legblature  to  repeal  a  law,  it  is  high 
*^  treason.  Though  the  form  of  an  indictnaent  for  this  spe^ 
'*  des  of  treason  mentions  drums,  trumpets,  aims,  swords, 
<<  fifes,  and  guns,  yet  none  of  these  circumstances  are  essentia 
<<  al.  The  queatiou  o/toqya  u,  whether  the  intmt  u,  by  force 
*<  and  violeneej  to  attain  an  ebject  of  a  general  andpubUc  wo* 
*^  ture  by  any  inetrumenUj  or  by  dint  of  their  numbers. 

*<  In  like  numner,  Seijeant  Hawkins  thus  escpresses  himself: 
*'  Those,  also,  who  make  an  insurrection  in  order  to  redress  a 
'^  public  grievance,  whether  it  be  a  real  or  pretended  one,  and 
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^<  of  thei^  own  authori^  attempt  with  force  to  redress  it,  ate 
*<  said  to  le^y  war  against  the  King,  although  they  have  do 
'^  direct  design  against  his  person,  inasmuch  as  thejr  insolent- 
*^  ly  invade  nis  preroffative,  by  attempting  to  do  that  by  pri- 
«  vate  authority,  which  he  by  public  justice  ought  to  do,  which 
*^  manifestly  tends  to  a  downright  rebellion ;  as  where  greet 
^*  numbers  by  force  attempt  to  remove  certain  persons  fiom 
^^  the  King;  or  to  lay  violent  hands  on  a  privy  counsellor ;  or 
'<  to  revenge  themselves  against  a  magistrate  n>r  executing  his 
^^  office ;  or  to  bring  down  the  price  of  victuals ;  or  to  reform 
*^  the  law  or  religion ;  or  to  piiU  down  all  bawdy-houses ;  or 
**  to  remove  all  enclosures  in  general,  &c  But  where  a  nam* 
^'  her  of  men  rise  to  remove  a  grievance  to  their  private  into- 
^'  rest,  as  to  pull  down  a  particular  enclosure,  intrenching  upon 
<«  the  common,  &c.  they  are  only  rioters.**^ 

I  am  not  afraid  to  place  beside  all  these  great  names  our 
own  authority,  Mr.  Hume,  in  whose  work  you  will  find  a 
most  luminous  and  accurate  summary  of  the  doctrine  which 
I  have  now  been  quoting  from  the  English  authors.  In  page 
427,  Mr.  Hume  says :  *^  In  the  construction  of  law,  the  levy- 
^*  ing  of  war  against  the  King  is  not  understood  in  those  in- 
"  surrections  only  which  have  immediate  relation  to  the  ^er- 
"  son  of  his  majesty,  as  if  the  object  be  to  dethrone  or  im- 
*'  prison  him,  or  to  drive  him  out  of  the  realm,  or  to  cause  him 
^^  alter  his  measures,  or  to  remove  evil  counsellors  from  his 
^^  presence.  It  equally  embraces  all  those  rising,  which,  though 
"  not  umed  directly  at  the  person  of  the  King,  are  however 
<<  against  his  royal  majesty,  that  is,  against  his  crown  or 
*<  royal  dignity,  against  his  prerogative,  authority,  or  office. 
^^  Under  this  description,  accmrding  to  all  authorities,  falls  an 
^^  insurrection  for  any  of  these  objects,— to  reform  the  esta- 
^^  blishedlaw,  religion,  or  political  constitution  of  the  land;  or 
**  to  obtain  redress  for  national  grievances,  whether  real  or  ima^ 
*^  ginary.  For  though  they  be  real,  the  law  and  government 
^^  of  the  realm,  as  long  as  they  subsist,  cannot  know  any  thing 
^^  of  this  course  of  correcting  them,  nor  make  account  of  it  as 
'^  any  other  than  rebellion  against  the  King,  who,  as  head  of 
^^  the  state,  is  bound  to  prevent  all  such  forcible  interference  of 
^*  private  persons  with  his  own  functions,  or  those  of  the  legist 
"  lative  power.^ 

By  all  the  authorities,  the  same  rules  of  law  are  clearly  and 
distinctly  laid  down,  and  they  are  quite  applicable  to  the  pre- 
sent case.  The  treason  which  the  oath  binds  those  taking  it 
to  commit,  if  the  public  purpose  in  view  had  been  carried  into 
efiect,  viz.  the  establishment  of  universal  suffirage,  by  force  and 
violence,  would  have  been  levying  war  against  the  King. 


.^^    .r  -v.. 
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A  passage  was  quoted  iiom  Lord  Hale  by  the  learned 
gentleman,  in  disapprobation  of  an  expression  in  the  indict- 
ment, ^<  the  subversion  of  the  estabU^ed  government,^  as 
being  too  vague  for  a  charge  of  treason.  But,  it  would  not 
escape  your  observation,  that  he  read  only  three  lines,  and 
left  out  the  subsequent  part  of  the  passage  in  the  indictment, 
which  is  the  example  and  explanation  of  what  he  did  read, 
and  contains  every  specification  that  is  possible  in  the  cir- 
cumstances  of  the  case.  The  statement  m  the  indictment  is, 
*^  which  oath  or  engagement,  or  obligation  to  the  foregoing 
<<  purport,  did  bind,  or  did  purport  or  intend  to  bind,  the  per- 
«*  sons  taking  the  same  to  commit  treason,  by  effecting,  by 
<<  physical  force,  the  subversion  of  the  established  government, 
<*  laws,  and  constitution  of  this  kingdom,  and  especially  &y 
<<  obtaifttng  annual  parliamaiU  and  universal  suffrage  hy  tm- 
<<  lawful  and  viokni  meaiu.^-— As  to  the  word  forces  it  was 
introduced  merely  to  express  our  conception  of  the  meaning  of 
the  oath,  and  to  shew,  that  we  understand  strengthy  where  it 
stands,  to  include  every  meaning  that  any  person  could  sup- 
pose  to  be  contained  in^orce,  had  it  been  there ;  and  it  is  for 
your  Lordships  to  say  whether  we  are  right  or  not. 

There  is  another  part  of  the  indictment  to  which  an  objec 
tion  was  made— the  passages  at  the  end  of  each  specific  charge, 
which,  it  is  said,  are  not  exactly  in  terms  of  the  expressions  of 
the  statute.  The  truth  is,  those  clauses  are  altogether  mere 
surplusage.  There  is,  besides,  a  previous  reference  to  the  ge^ 
nend  clause  at  the  commencement  of  the  indictment.  *<  Ad- 
^<  minister  or  cause  to  be  administered,  or  did  aid  or  assist  at  the 
<<  administering,  an  oath,  or  engagement,  or  obligation,  in  the 
*'  terms  above  setforthy  or  to  the  same  purport,^  But,  above  all, 
there  is  amost  distinct  reference  in  thephrase,  ^<  assaidis^  which 
takes  back  the  attention  to  the  whole  preceding  generality.  This 
is  the  general  mode  of  expression  where  many  instances  of  a 
crime  cmarged  are  stated-—*'  as  said  is^^  beinff  added  to  each 
instance  that  is  given.  Forgery  and  utterins  forged  notes,  for 
example,  are  charged  in  a  general  clause  at  the  banning  of  an 
indictment,  and  Uien  particular  instances  are  given  in  much 
shorter  terms,  refeimng  to  the  preceding  generality ;  and,  unless 
this  is  done,  what  precedes  must  be  totaUy  useless,  and  mere 
surplusage.  Now,  you  will  observe,  the  general  charge  is  the 
only  one  in  which  the  oath  appears,  and  reference  must  be 
made  to  the  clause  containing  the  oath  in  which  the  words 
of  the  statute  are  exactly  repeated.  But,  in  any  point  of 
view,  it  never  was  the  doctrine  of  our  kw  to  require  the  re- 
petition of  the  precise  same  technical  terms  as  are  used  in  the 
major  proposition.     Hume,  III.  304.— The  act  of  Parlia^ 

5 


IS 

ment  libelled  <m,  ocmtams  xeierenoes  in  diis  manner,  fitom  one 
daiise  to  another. 

There  is  another  part  of  the  indictment  to  which  I  am  sur- 
jsnsed  the  o[ipoaitje  oonnael  did  not  make  an  objection  similar 
to  that  to  which  I  am  now  speaking.     It  is  in  what  is  called 
the  ^^  at  leas^^  cUuse,  where  the  word  iniend  does  not  occur. 
But  the  answer  is»  that  the  word  is  of  little  value  to  the  pio^ 
aecutor  in  the  present  case,  where  the  express  meaning  ia  so 
clear ;  and,  at  all  erentSf  the  attention  must  be  carried  badt  to 
what  precedes  hj  the  wcnrds, ''  (u  souf  tv.'"  ^^  The  said  oath  or 
^^  engagement,^ alsoyimpliesthewholeoir what goesbefore.  But^ 
in  case  this  answer  should  not  be  satisfiewtory,  I  b^  leave  to 
read  an  opinion  deliveied  from  the  chair  of  mis  Court  by  your 
.  Jiordships'  predecessors,  in  the  case  of  M^Inme,  and  others, 
tried  for  house-bieaking,  in  1809 ;  and  hia  Lordship  did  no 
more  than  illustrate  the  doctrine  laid  down  by  Mr.  Hum&    I 
read  firamBuchanan's  reports,  page  84.  Inaddressii^diejmy, 
the  learned  judge  said :  <^  It  was  formerly  held,  that  if  the 
^^  public  prosecutor  did  not  succeed  in  proving  the  whole  train 
f  f  of  circumstances  stated  in  the  indictnient,  the  jury  could 
<<  not  convict  the  prisoners.    This  was  Mi  to  be.a  fpeal  evil ; 
<'  since,  in  a  long  and  minute  8tatement,it  was  very  <men  founds 
*^  that  a  few  partieulaiB  were  not  reached  by  the  evidsnee ; 
<(  and  therefore  the  act  was  passed,  which  declares  it  sufficient 
^^  for  the  public  pcosecutor  to  set  forth  in  his  indictment,  that 
^'  the  pannds  were  guilty  actors,  or  art  and  part ;  not  tying 
**  himself  down  to  prove  the  whole  specific  detail  of  the  &cts, 
f^  but  simply,  that  thepannels  were  special  actors  of  the  crime, 
*<  or  art  and  part,  that  is,  accessary  to  it  by  participating  in 
<<  it,  or  giving  assistance  either  before  or  after  die  commission. 
^<  But  there  is  nothing  in  ihe  act  which  says  in  what  part  of 
<^  the  indictment  this  chai;^  AbS,  be  brought  forward.     It  is 
*^  usual,  indeed,  to  state  it  m  that  part  of  me  indictment  men- 
'<  tioned  by  the  prisoner's  oounsd ;  l>ut  if  not  stated  in  the  first 
<'  part,  it  must  come  in  the  last  part«^in  the  clause  beginning 
<«  with  «  at  least.'     But  if  it.be  stated  in  the  first  part  of  tile 
<<  indictment  as  accompanying  die  direct  charge,  it  is  anneces> 
*'  sary  to  repeat  it  in  the  latter  part.''    From  this  it  appears, 
that  the  indictment  would  be  perfectly  relevant  without  this 
clause  at  all ;  and,  on  the  other  hand,  if  this  clause  be  correct, 
it  will  supply  every  other  defect  of  qpepification  in  the  indict- 
ment.    In  snort,  it  is  here  entirely  for  the  benefit  of  the  pro- 
secutor.    Hume,  Vol.  III.  412,  &c 

One  part  of  the  case  still  remains  unnotioed;  that  new  view 
oi  it  pleaded  l^  Mr.  Grant  I  am  not  sure  Uiat  I  was  suc- 
cessful in  obtaining  a  distinct  conceptioii  of  the  bearing  of  great 
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fui  of  Atit  ktgdtnWi,  Bbt  I  must  hUOBxi  (»tie  <nr  two  femkrkaf 
upon  it  before  I  sit  down.  The  first  remark  I  shall  make  is 
Mfflcientljr  obvious,  that  it  was  quite  contradietoir  of  the  ar* 
gument  held  by  Mr.  Cranstoun,  who  maintained  that  there  is 
BO  treason  in  the  6ase ;  and  your  Lordships  are  reduced  to  the 
neeessiry  of  rejecting  the  one  or  the  other.  That  point  of  view 
X  ne^  not  enlarge  u^. 

-  Your  Lordships  will  n^xt  observe,  that  this  statute,  upon 
which  the  indictment  bfounded,  is  not  an  English  statute.  It  iiA 
i  Scottish  stsftut^  to  all  intents  and  purposes,  when  be&re  your 
Lordships  in  this  Court;   and  I  cannot  conceive  by  what 
operation  yott  can,  in  interpreting  this  Scottish  act,  introduce 
H  rule  of  the  commoh  law  of  England.     I  may  have  miscon- 
oeived  the  feamed  gentleman''s  argument;  but  I  must  state  fair- 
ly the  impre^ion  which  it  left  Upon  my  mind.  You  will  observe, 
loat,  in  this  act,  there  is  an  Express  clause  extending  it  to 
SeotlKnd,  and  providing  how  it  is  to  b6  carried  into  effect  here. 
**  Provided  also,  that  any  offence  against  this  act,  if  commit- 
^  ted  in  Scotland,  shall  and  may  be  prosecuted,  tried,  and  de- 
^  termined*  either  before  the  Justiciary  Court  at  Edinburgh, 
<^  or  in  any  of  the  circuit  courts  in  that  part  of  the  united 
^  kingdom."**     And  then  follows  the  clause,  "  That  any  per- 
^  son  who  cAiall  be  tried  and  acquitted,  or  convicted  of  any 
^  offence  against  this  aiet,  shall  not  be  liable  to  be  indicted, 
^'  nroseeoted,  of  tried  again  for  the  same  offence  or  fact  as' 
**  nigh  treason,  or  misprision  of  high  treason ;  and  that  no- 
^  thm^  in  this  act  contained,  shall  be  construed  to  extend  to 
'*  prohibit  any  person  guilty  of  any  offence  against  this  act, 
^  and  who  shall  not  be  tried  for  the  same  as  an  offence 
*'  i^ainst  this  act,  from  being  tried  for  the  same  as  high  trea- 
^<  son,  or  misprision  of  high  treason,  in  such  manner  as  if  thic^ 
*^  act  had  never  been  made."*     How  it  is  possible  to  get  over 
these  clauses  of  the  act  I  know  not.     From  this  last  clause,  it 
dearly  appears  to  have  been  in  the  view  of  the  legislature,  to 
make  punishable  under  this  act  a  crime  that  might  have 
beeii  punishable  as  treason.    Now,  if  punishable  here,  it  must 
be  by  our  common  forms,  and  cannot  be  otherwise.  The  statute 
of  Queen  Anne,  in  cases  of  treason,  extended  to  Scotland  the 
English  statute  law  of  treason,  and  regulated  the  forms  for 
trials  for  treason ;  but  it  did  not  introduce  any  general  prin- 
ciple of  the  common  law  of  England  for  the  interpretation  of 
Scottish  acts  of  Parliament.    If  this  had  been  a  trial  for  trea- 
S0n,  that  act  would  have  required  us  to  have  recourse  to  the 
statute  of  Edward  III  ;  but  this  is  atrial  of  a  Scottish  law  of- 
fokice;  and  it  is  impossible  to  maintain  that  the  statute  of  Queen 
Aime,  by  impUcatiOttj  abofished  the  common  low  of  Scotland 
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as  to  Soottuh  kw  offences— oSenoes,  oerlutps,  of  a  totallv  differ* 
ent  deaaiption  from  treason.^  By  what  xvie  of  law  then  are 
you  to  proceed  in  apnlying  this  act  against  the  administrataon  of 
unlawful  oaths  but  oy  the  law  of  Scotland  ? 

Your  Lordship  do  not  require  to  be  reminded,  that  it  is 
possible  to  try  cnmes  by  a  lower  denomination  than  the  high- 
est by  which  they  may  be  tried.  It  happens  daily,  in  the 
practice  of  this  Court,  that  the  prosecutor  selects  a  lower  de- 
nomination, notwithstanding  the  pannel  might  be  tried  for  a 
higher  qffence.  There  is  another  rule  of  the  law  of  Scotland 
which  sets  the  matter  at  rest— that  in  no  case  whatever  there 
can  be  a  second  trial  for  the  same  crime.  That  is  not  the 
case  in  England.  A  man  may  there  be  tried  over  again  for 
the  same  fact,  under  a  different  denomination  of  crime  ;  so 
that  it  cannot,  under  any  view  of  the  subject,  be  prejudicial 
to  the  pannel  to  be  tried  under  this  act,  as  he  can  never  again, 
upon  any  pretence,  be  called  to  account  for  the  same  facta 
charged  against  him  in  this  indictment.  This  principle 
shews  how  useless  the  principle  of  the  law  of  England  con* 
tended  for  would  be  in  our  Courts,  and  how  inapplicable  to 
our  practice. 

In  the  cases  of  sedition  tried  in  1794,  I  rather  think  in  the 
trial  of  Skirving,  it  was  laid  down  by  several  of  the  Judges^ 
and  admitted  at  the  bar,  that  some  of  the  acts  charged 
amounted  to  treason,  and  yet  they  passed  to  the  jury  in  a 
charge  of  sedition.  The  objection  was  not  indeed  pleaded  at 
the  bar,  but  the  &ct  was  in  the  view  of  the  judges,  and  parti- 
cularly^  if  I  mistake  not,  mentioned  by  Lord  Abercrombie, 
and  the  Lord  Justice-Clerk.  It  did  not  therefore  pass  unno- 
ticed, and  yet  the  judges  and  lawyers  of  those  days  saw  no  ob- 
jection to  let  the  charges  go  to  a  jury. 

There  are  many  other  things  I  ouffht  to  have  stated,  which, 
I  dare  say,  I  have  omitted.  But  tnere  is  a  great  part  of  the 
argument  on  the  opposite  side  of  which  I  purposely  omit  to  take 
any  notice,  as  not  oeing  at  all  material  to  the  points  at  issue,  or 
at  all  likely  to  affect  tne  result  of  the  case  in  this  Court ;  in 
particular,  a  good  deal  of  general  discussion  and  remarks  on 
the  general  nature  of  your  Lordships^  duty  in  the  present 
case,  as  being  different  from  your  duty  in  common  cases.  I 
trust,  my  Lord,  I  have  said  nothing  that  can  tend  to  intro- 
duce into  the  proceedings  of  this  pla^,  the  tone  or  character 
of  political  discussion ;  but  I  cannot  help  remarking,  that 
some  things  have  been  said  on  the  other  side  of  the  bar  of  ra- 
ther too  popular  a  nature,  addressed,  as  they  have  been,  to  the 
unbiassea  ears  of  your  Lordships ;  and  (though  I  am  confident 
they  proceeded  from  the  best  and  purest  motives,)  intended,  m 
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I  mnst  suppose  they  were,  unless  it  is  admitted  that  they 
were  foreign  from  the  purpose,  to  influence  Ae  grave  delibera- 
tions of  tne  Judges  of  a  Supreme  Court  of  Justice,  before 
whom  a  question  is  at  stake,  affecting,  on  the  one  hand,  the 
life  of  a  fellow-creature,  and,  on  the  other,  the  safety  of  the 
state :— ^<  ^uoa  ab  odtb,  omtctita,  tra,  atqut  miscricorduiy  vacuo9 
"  esse  decetr 

LoBD  Advocate.— As  I  have  no  wish  to  trespass  unne- 
cessarily on  your  Lordships^  time,  nor  to  push  any  case  &r- 
ther  than  it  will  fairl;^  bear,  I  content  mvself  with  remarking, 
that  I  think  every  thing  has  been  said  that  is  requisite  to  sa- 
tisfy you  that  this  in£ctment  is  relevant ;  and  I  do  not 
feel  myself  called  upon  to  take  up  the  tinie  of  the  Court 
longer. 

Mb.  Clebk. — ^My  Lords,  I  am  happy  to  think,  that  I 
ahali  not  occupy  so  much  of  your  time  as  would  have  been 
necessary,  if  my  learned  friend  on  the  other  side  had  not 
left  untouched  a  great  part  of  thd  argument,  that  has  been 
stated  for  the  prisoner  at  the  bar,  by  the  counsel  who  spoke 
before  me. 

It  seems  to  me,  that  Mr.  Drummond  has  not  sufficiently 
attended  to  the  true  nature  of  the  question  before  the  Court. 
The  tendency  of  a  great  deal  of  his  argument  was  to  shew^ 
that  the  oath  libelled  on  by  the  prosecutor  cannot  be  under- 
stood in  an  innocent  sense,  or  in  any  sense  consistent  with 
the  innocence  of  parties  to  it.  These  are  propositions  which 
the  prisoner  need  not  contradict  in  this  trial,  as  it  is  not 
now  incumbent  upon  him  to  shew  that  the  alleged  oath  was 
altogether  free  ot  guilt  or  criminality.  On  the  contrary, 
the  prosecutor  must  establish  against  it  the  species  of  cri- 
minality imputed  in  the  indictment  It  is  evident,  that  an 
act  or  deed  may  be  highly  criminal,  though  it  does  not  in- 
fer the  guilt  of  high  treason ;  and  that  a  great  deal  of  guilt 
may  be  incurred  by  an  oath,  although  it  does  not  purport 
or  mtend  to  bind  the  person  taking  it  to  commit  the  crime 
of  high  treason.  The  prosecutor  insists,  that  the  purposes 
of  the  oath  were  criminal ;  and,  possibly,  he  might  have  said 
a  great  deal  more  than  he  has  said  to  the  same  effect.  But, 
it  cannot  be  allowed,  that  wherever  any  crime  at  all  has  been 
committed,  that  must  be  the  crime  of  high  treason.  Tlie  pro- 
secutor did  indeed  enlarge  a  good  deal  upon  the  enormity  of 
the  crimes  intended  by  the  oath.  But,  in  the  present  case, 
there  is  no  question  about  the  enormity  of  any  other  guilt 
than  the  guilt  of  high  treason.  The  species,  and  not  th^ 
fPOrQiity  of  the  crime>  is  first  to  be  considered.    The  great- 
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€8t  atrocity  attending  a  crime  which  is  not  treasout  will  not 
convert  it  into  treasjn.  I  must  also  take  notice,  that  m^ 
learned  friendf  in  his  endeavours  to  magnify  the  guilt  of  this 
oath,  had  recourse  to  a  new  doctrine,  expressing  at  the  least 
his  own  doubts,  as  to  the  leg;al  presumption  of  mnocence  ip 
favour  of  a  prisoner  on  his  trial,  and  even  denying  that  there 
is  any  such  presumption.  But  even  tins  e&tiaordinaiy 
doctnne,  though  k  were  sound,  would  not,  by  depriving 
the  prisoner  of  the  legal  advantages  of  his  defence,  convert 
the  crime  alleged,  how  aggrsivated  soever,  into  a  crime  of  a 
different  species  not  alleged,  or  change  the  sort  of  crimina- 
lity appearing  frqm  the  oath  now  in  question,  into  a  crimi- 
nality of  a  different  species,  not  appearing  from  the  oath. 
But  I  any  amaited  at  the  boldness,  as  well  as  at  the  novelty 
of  denying  the  legal  presumption  in  favour  of  innocence, 
which,  till  now,  I  never  heard  disputed ;  and  I  never  was 
present  at  any  criminal  trial  in  which  it  was  not  admitted, 
lather  in  express  terms,  or  by  evident  implication,  in  every 
argument  on  either  side  in  the  proceeding. 

It  may  be  admitted,  however,  that  the  oath,  though  it  ia 
not  liable  to  the  unfouiided  and  imaginary  constructioa 
averred  by  the  public  prosecutor,  was  mischievous  and  cri> 
minal  in  its  tendency ;  insomuch,  that  the  parties  to  it  might 
Jbaye  been  punished  with  some  severity,  under  an  indictment 
accurately  setting  forth  the  true  nature  of  the  offence.    But 
the  public  prosecutor,  instead  of  bringing  the  merits  of  the 
pase  to  a  fair  trial,  in  which  it  is  probable  that  the  general  good 
wishes  of  the  community  would  have  attended  him,  has  not 
Qnly  charged  the  prbsoner  with  a  treasonable  intent,  but. 
in  Uie  support  of  this  untenable  hypothesis,  has  imputed 
^▼en  to  such  parts  of  the  oath  as  are  evidently  innocent,  or 
at  least  entirely  free  of  treason,  the  whole  atrocity  of  that 
offence.  This  attempt  is  hardly  a  subject  for  argument,  Nei-^ 
ther  the  endeavours  to  form  a  brotherhood  of  affection,  nor 
the  endeavours  to  (J)tain  universal  suffrage  and  annual  par* 
liaments,  nor  the  secrecy,  were  treasonable  in  themselves* 
Some  of  the  objects  in  view  were  even  legal  and  innocent 
A  brotherhood  of  affection  is,  if  I  understand  it,  at  least 
innocent,  and  it  may  be  a  useful  and  meritorious  institun 
tion.    A  plan  for  obtaining  universal  suffrage  and  annual  • 
parliaments,  is  held,  by  many,  to  be  inexpedient  in  its  na- 
ture, while  others  think  it  not  only  expedient,  but  absolute^ 
ly  necessary.    That  endeavours  may  be  legally  used  for  ob- 
Uaning  such  a  change  in  the  law  of  Parliament,  will  not  be 
denied  by  any  person  who  understands  what  is  meant  by. 
the  statement.    And  though  very  ill^a^  means  may  hk 
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used  for  producing  so  iDiportaot  a  change,  it  does  not  fol- 
lowy  either  that  every  means  used  for  that  purpose  are  ilie* 
gal,  or  that  the  means,  if  illegal,  must  nfloestarily  be  trea- 
sonable. A  resolution  of  secrecy  ^Fould  not  have  been  il- 
legal ;  and,  though  I  readily  allow  that  an  oath  of  secrecy 
seas  at  least  questionable,  the  absurdity  of  charging  it 
as  a  treason,  or  as  being  an  oath  to  commit  treason,  must 
be  manifest. 

I  must  repeat,  that  without  any  prejudice  to  the  prison, 
er^s  defence  a^inst  this  indictment,  it  may  be  supposed, 
that  the  oath  bad  an  illegal  or  criminal  intent  The  ques- 
tion upon  the  nature  of  the  oath  is  not,  whether  it  imports 
an  obligation  of  an  illegal  or  criminal  nature  ?  but  whether, 
as  it  is  recited  in  the  indictment,  it  is  an  oath  purporting  or 
intending  to  bind  the  person  taking  the  same  to  commit  the 
prime  of  nigh  treason  r  This  is  the  proper  state  of  the  ques- 
tion, which  ought  to  be  kept  steadily  in  view.  And  here  it 
may  be  observed,  that  the  meaning  of  the  oath  can  only  be 
discovered  from  its  own  terms ;  and  that,  as  the  true  mean- 
ing is  disputed,  the  same  rules  of  interpretation  must  be  ap- 
phed  that  are  applicable  in  other  cases,  to  ascertain  the 
meaning  of  words ;  keeping  always  in  view,  not  only  the 
general  rules  of  interpretation,  but  those  rules,  the  ope- 
ration of  which  is  more  confined,  and  which  apply  more 
particularly  to  words  in  which  a  criminal  intent  is  alleged. 

In  such  a  question  as  this,  the  prisoner  is  entitled  to  ex- 
pect, that  suspicions  and  conjectures  are  to  be  laid  out  of 
consideration ;  and  especially  those  which  do  not  originate 
from  the  terms  of  the  oath  itself,  but  from  extraneous 
drcumstances,  or  allesations  as  to  the  views  of  the  person 
who  administered,  or  the  person  who  took  it,  or  those  con^ 
nected,  or  alleged  to  be  connected  with  them  in  the  same 
undertakings.  For  if  the  oath  is  an  offence  indictable  on 
the  statute,  it  is  so  indictable  merely  in  respect  of  its  own 
proper  meaning,  or  the  meaning  of  its  words,  and  not  in  re- 
spect of  any  intent  in  the  parties  to  it,  or  their  supposed  con- 
federates, not  appearing  from  the  words  of  the  oath,  and 
far  less,  can  suspicions  or  conjectures  as  to  the  intent  of 
auch  persons,  be  admitted  under  this  indictment  That  an 
oath  indictable  under  the  statute,  purports  or  intends  to  bind 
the  persons  taking  the  same  to  commit  the  crime  of  high 
treason,  may  be  proved  in  two  ways ;  either  by  the  plain  and 
direct  words  of  the  oath,  where  it  binds  the  party,  clearly 
and  unequivocally,  to  do  that  which  it  is  high  treason  to 
do ;  or  where  it  binds  them  to  do  that,  which,  by  plain 
^nd  reasonable  inference,  is  an  overt  act  of  treason.    But, 
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AS  suspicions  and  ooniectures,  drawn  from  circumstances  Hat 
are  extraneous  to  the  oath,  are  inadmissible  under  an  in- 
dictment on  the  statute,  so,  by  parity  of  reasoning,  it  is  equal- 
Xdear,  that  suspicions  or  conjectures,  even  where  they  are 
Bwn  from  the  words  of  the  oath,  and  from  nothing  else, 
are  inadmissible.  For  it  must  be  proved,  and  not  merely 
suspected  or  conjectured,  from  the  terms  of  the  oath,  that  it 
])urports  an  obligation  to  commit  high  treason.  Demonstra- 
tion is  required,  and  not  mere  suspicion  or  conjecture;  which 
are  not  limited  by  the  truth,  but  get  into  the  mazes  of  hu- 
man ingenuity.  Wherever  these  are  admitted,  the  conclu- 
sion must  be  uncertain  and  arbitrary.  This  is  not  authoris- 
ed by  the  statute  libelled  on ;  which  inflexibly  requires  an 
oath  purporting  or  intending  to  bind  the  person,  taxing  the 
same,  to  commit  treason,  and  thus  evidently  requires  a  cer- 
tainty arising  from  the  terms  of  the  oath,  without  a  mixture 
of  guesses,  suspicions,  or  conjectures,  how  plausible  soever 
they  may  be. 

And  further,  it  may  be  remarked,  that  if  certainty  is  re. 
quired  as  to  the  import  or  meaning  of  the  oath  it  is  not 
sufficient  to  allege  against  the  prisoner,  that  an  oath,  in  such 
terms,  may  have  been  misunderstood  by  the  person  taking- 
it,  and  supposed  to  be  an  oUi^tion  to  commit  high  treason, 
though  it  really  was  not  so.     jPor  ignorant  or  illiterate  per- 
sons may  very  easily  misconceive  the  meaning  of  words ;  and 
even  those,  who  are  better  informed,  may  so  misconstrue 
them,  as  to  think  their  meaning  is  bad,  when,  in  reality,  it  is 
innocent ;  or,  if  the  meaning  is  criminal,  to  think  it  istreason- 
able,  when  it  is  not  treasonable,  and  when  no  such  meaning 
was  in  the  mind  of  other  persons  to  whom  the  wordswereused. 
Underanindictmentof  thiskind,  therefore,  whetheragainstthe 
party  who  administered,  or  against  the  party  who  took  the 
oath,  the  misunderstanding  or  misconstruction  of  other  per- 
sons can  signify  nothing.     It  ought  to  be  considered,  whe- 
ther the  terms  of  the  oath  do  necessarily  and  unavoidably 
purport  an  obligation  to  commit  high  treason  ;  and  the  pn- 
soner  is  even  entitled  to  maintain,  that  if  the  oath  can  be 
understood  in  any  other  sense,  with  a  probability  that  it  was 
so  understood  by  him,  or  by  the  person  taking  it,  there  was 
no  obligation  to  commit  high  treason,  such  as  the  statute 
means,  and  there  is  no  relevancy  in  this  indictment. 

And  this  may  be  inferred  even  from  the  terms  of  the 
indictment  itself,  in  which  it  is  alleged,  that  the  oath  was 
administered  wickedly,  maliciously,  and,  strange  to  say, 
traiiorously.  The  terms  wickedly  and  maliciously,  were 
necessary  to  denote  the  criminal  quality  of  the  act|  or  the. 
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principle,  that  no  person  is  to  be  held  as  a  criminal,  where 
ne  acted  without  a  criminal  intent 

In  this  case  it  is  not  alleged  against  the  prisoner,  that 
there  was  any  treasonable  or  other  wicked  purpose,  or  in- 
deed any  particular  purpose  in  view,  when  tlie  oath  was  ad- 
ministered. No  treasonable,  or  seditious,  or  otherwise  il- 
legal association  is  so  much  as  mentioned  or  hinted  at  in 
this  indictment  The  allegation  of  the  public  prosecutor  is 
confined  as  it  ought  to  be,  to  the  nature  of  the  oath  it- 
self, the  words  of  which  are  set  forth  as  being  sufficient 
evidence  of  their  own  criminality,  without  the  aid  of 
extraneous  circumstances.  Here,  then,  the  prosecutor  is 
at  issue  with  the  prisoner,  upon  the  question,  whether 
this  oath  does  plainly  and  necessarily  import  an  obligation 
to  commit  high  treason,  or  is  equally  criminal  with  an 
obligation,  in  terms  express  and  direct,  to  compass  the 
deatn  of  the  King ;  to  levy  war  against  him ;  or  in  any 
other  terms,  expressing,  without  ambiguity,  an  obliea- 
tion  to  commit  high  treason,  or  to  commit  a  crime  that 
is  punishable  in  terms  of  this  act  of  parliament  That 
the  oath  contains  no  such  obligation,  in  express  or  direct 
terms,  is  sufficiently  obvious.  And  it  is  only  by  a  forced 
and  unnatural  construction  of  the  words,  that  the  prosecu- 
tor has  attempted  to  make  out,  that  there  is  in  the  oath, 
not  an  express  obligation  to  commit  high  treason,  for  that 
seems  to  be  out  of  the  question,  but  an  obligation  to  be  col- 
lected from  suppositions  of  implication  and  presumption 
derived  from  different  parts  of  the  oath,  in  which,  not 
merely  a  wicked  intent,  but  the  most  wicked  of  all  intents  on 
the  part  of  the  prisoner  is  taken  for  granted,  without  any 
evidence  or  any  reason  whatever.  This  is  not  dealing 
fairly  with  a  question  of  this  kind.  Admitting  that  all  the 
words  of  this  oath  are  to  be  taken  into  consideration,  and 
combined,  where  they  are  capable  of  being  combined,  for  the 
purpose  of  ascertaining  whether  there  exists  in  the  whole,  or 
any  part  of  the  oath,  a  criminal  intent,  of  that  species  that 
is  alleged  in  the  indictment ;  it  is  evident  that  the  conclu- 
sion for,  or  against  the  prisoner,  ought  to  be  gathered  from 
the  reasonable  inferences  or  presumptions,  and  not  from  ex- 
aggerated suppositions  of  wicked  intention,  for  which  there 
is  no  foundation  in  the  terms  of  the  oath. 

But  if  this  is  the  nature  of  the  question  before  the  Court,  it 
seems  to  be  of  some  imj^rtanoe  to  remark,  that  a  decision  up- 
on the  relevancy  of  the  indictment  is  in  truth  a  decision  upon 
the  merits  of  the  case^  if  it  shall  be  proved  that  the  prison^ 
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jBd  actually  adminuiei'  the  oath ;  for  your  Lordships  caniurf 
austain  the  relevancy  of  the  mcEctment,  without  being  of  opi- 
nion, that  the  oath  purports  and  intends  as  the  prosecutor  says 
it  does. 

Your  Lordships  will  therefinre  pause  before  you  pnbnounce 
an  interlocutor  sustaining  the  relevancy  of  this  indictment ; 
for  by  so  doing,  you  just,  in  so  many  words,  give  yopr  opinion 
Ihat  the  oath  nas  the  bad  meaning  assigned  to  it^  and  can 
have  no  other  meaning.  In  other  words,  you  pronounce  a 
Tcrdict  against  the  pannel— and  yet  it  must  remam  a  question 
ftr  the  jury,  if  it  shall  be  proved  that  the  oath  was  administer- 
ed—Whether the  words  of  the  oath,  imported  the  statutory  of- 
fence or  not  P  In  every  other  case,  you  sustain  the  relevancy 
df  an  allegation,  of  which  the  itnpoit  is  clear  and  unequivocal ; 
hat  by  following  a  similar  course  here,  you  confirm  the  prose- 
cutor's interpretation  of  an  act,  in  itsdf  ambiguous,  to  say  the 
feast  of  it ;  and,in&et,  exhaust  the  main  question  as  to  the  guilt 
of  the*  pannel. 

And  tberefijre,  unless  your  Lordships  shall  be  satisfied  that 
At  oa^th  necessarily  imjkNrts  the  obligation  alleged,  you  must 
]>e}ect  the  indictment  upon  the  relevancy.  For,  if  the  oath  do 
not  necessarily  impart  an  obligation  to  commit  high  treason, 
Ae  panuel  administered  that  oath  without  being  guilty  of  the 
crime  alleged  against  him. 

And  uuder  these  circmnstahces,  the  judgment  of  your 
Lord^rps  ought,  according  to  the  common  rules,  to  be  in 
ioivour  of  the  prisoner.  Where  there  is  any  doubt,  it  operated 
iti  favour  of  the  pannel.  He  is  pi^esumed  to  be  innocent  until 
be  is  proved  to  be  guilty ;  and  tnat  presumption  operates  upon 
every  doubtful  case.  IndubHsbeingnwrapraferendaitunt.  And 
tbis  maxim  applies  very  strof^ly  to  the  construction  of  wordsr 
•  alleged  to  be  of  a  criminal  nature.  My  learned  friend  applied 
it,  mth  his  usual  ability,  to  the  words  in  the  oath  respecting 
the  plan  of  brotherhood,  annual  elections,  and  universal  su£ 
ihige,  and  the  support  of  these  objects  by  physical  strength. 

We  are  told  that  these  parties  bad  very  criminal  purpose^ 
in  view ;  and  therefore,  it  is  to  be  presumed  that  nothing  in- 
nocent was  in  the  oath.  But  I  can  nerer  admit  the  justice  of 
sndi  reasoning.  Where  a  project  or  engagement  of  any  sort, 
which  does  not  of  itself  import  that  viofenoe  is  to  be  used,  is 
te.be  supported  with  the  mole  of  a  man's  power,  influence, 
and  even  strength,  it  is  to  be  understood,  unless  there  are 
plain  words  from  wbidi  the  contrary  should  be  infterred,  that 
It  binds  binf  only  to  use  his  utmost  lawful  endtovo«n,  and 
for  a  lawful  object.     Upon  the  principles  of  the  prosecutor  in 


81 

lina  case,  any  enga^ment  whatever  may  be  construed  as  an 
obligation  to  commit  treason. 

After  reciting  the  terms  of  the  oath  in  this  indictment,  the 
prosecutor  proceeds  to  put  a  construction  upon  them  which  is 
evidently  feiulty.  It  is  fiiulty  in  many  respects.  The  allega- 
tion is,  that  the  oath  purports  an  obligation  to  commit  high 
treason.  And  how  is  the  supposed  high  treason  to  be  commit- 
ted ?  *^  By  effecting,  by  physical  force,  the  subversion  of  the 
<«  established  government,  laws,  and  constitution  of  this  king- 
*^  dom,  and  especially,  by  obtaining  annual  parliaments  and 
<*  universal  suffrage,  by  unlawful  and  violent  means."*^  This 
is  the  allegation.  The  relevancy  of  this  part  of  the  indict- 
ment stands  upon  the  nature  of  that  allegation. 

Now,  in  cases  of  high  treason,  the  averment  must  be,  that  a 
certain  spedjlc  treason  was  committed— it  is  not  sufficient  to  say 
generally  that  high  treason  was  committed.  This  proposition  can- 
not be,  and  it  hsis  not  been,  disputed  where  thecrime  of  high  trea- 
son itself  is  charged.  But  we  are  told  that  this  is  not  a  trial 
for  high  treason.  This,  however,  is  nothing  at  all  to  the  pur- 
pose, for  the  ratio  kgia  is  equally  applicable  here,  as  it  is  in 
the  C9se  of  trials  for  high  treason.  Supposing  this  were  a  trial 
for  high  treason,  the  averment  in  the  indictment  as  to  the  na- 
ture of  the  oath  would  not  be  sufficient,  because  it  does  not 
describe  any  particular  species  of  high  treason — ^it  merely  de- 
scribes a  common  law  treason,  which  was  abolished  by  the  sta- 
tute of  Edward  III.  Ever  since  that  salutary  act  was  passed, 
treason  has  stood  entirely  upon  statute.  Every  prosecution 
for  treason  must  be  founded  upon  a  particular  statute — and  it 
must  set  forth,  specifically,  the  nature  of  the  treason  that  is 
charged. 

And,  although  this  is  not  a  trial  for  high  treason,  but  a  pro* 
secution  against  the  pannel  for  having  administered  an  oath 
for  committing  high  treason ;  it  is  evident  that  the  pannel  is 
in  the  same  case  as  if  it  were  a  trial  for  high  treason.  For, 
if  justice  requires  that  the  treason  shall  be  specified  in  a 
trial  for  treason,  the  same  principle  must  require,  that  in  a 
charge  that  a  criminal  oath  was  administered,  the  nature  of 
the  crime  to  which  the  oath  refers  must  be  stated,  for  other- 
wise the  accused  has  no  notice  as  to  the  nature  of  the  crime 
for  which  he  is  brought  to  trial. 

If  it  had  been  an  obligation  to  commit  murder,  would  it 
have  been  sufficient  to  say,  that  it  was  an  obligation  to  com- 
mit a  crime  ?  Certainly  not.  And  here,  since  it  is  said  to 
be  an  oath  binding  to  commit  high  treason,  the  particular 
kind  of  high  treason  ought,  for  the  same  reason,  to  be  specifie4s 
^  there  are  many  different  kinds  of  treason. 
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So  far  we  get  on  in  our  way,  then.— The  kind  of  treason 
that  was  to  be  committed  should  have  been  specified,  for  trea- 
sons are  distinguishable  from  one  another,  as  much  as  murder 
from  robbery,  or  any  other  crime.  He  who  oompaases  -the 
death  of  the  King,  is  guilty  of  one  species  of  treason ;  be  who 
levies  war  against  him,  is  guilty  of  another  kind  of  treason. 
In  the  indictment  befive  us,  we  have  no  distinction  of  trea* 
sons ;  we  have  just  an  all^ation  of  an  obligation  to  commit 
treason.  The  indictment  does  not  mention  any  one  of  the 
statutory  treasons. 

A  complaint  was  made  of  mv  learned  frioid,  that  he  read 
only  the  general  words  of  the  dause  in  the  indictment  whidi 
comes  after  the  recital  of  the  oath,  and  not  the  special  words 
which  follow  the  words  read  by  him.  They  say  he  read, 
<<  Which  oath,  or  engagement,  or  obligation  to  the  tcacegoing 
*<  purport,  did  bind,  or  did  purport,  or  intend  to  biM,  the 
*<  persons  taking  the  same  to  commit  treason,  by  effecting,  by 
^  phybical  force,  the  subversion  of  the  established  government, 
<*  laws,  and  constitution  of  this  kingdom.^  And,  they  say, 
that  he  should  have  added,  *<  and  especially  by  obtaininff  an« 
<*  nual  parliaments  and  tmiversal  suffrage,  by  unlawful  and 
*<  violent  means.^  But  the  omission  was  altogether  immate* 
rial.  The  omitted  words  do  not  contain  a  charge  of  any  spe- 
cific treason. 

It  may  be,  that  the  treason  meant  by  the  public  prosecutor 
was  to  be  committed  by  levying  war  against  the  King.  But 
still  it  was  necessary  to  let  us  know  by  the  indictment  that 
such  was  the  prosecutor's  meaning,  for  the  oath  does  not  so  ex- 
plain itself,  as  to  import,  with  certainty,  an  obligation  to  com- 
mit any  crime  known  in  the  law. 

The  words  in  this  part  of  the  mincMr  proposition  do  contain 
little  more,  and  nothing  different  firom  the  old  charges  of  trea- 
son, which  were  long  ago  abolished  by  act  of  Parliament,  Sdth 
of  Edward  the  III.  The  charge  of  a  common  law  treason  is 
not  known  at  the  present  day  ;  and  we  little  expected  to  have 
found  sudi  a  one  in  any  indictment  before  your  Lordships. 
To  prove  this,  we  referred  to  the  authority  of  Sir  Matthew 
Hale.  Among  other  singularities  in  Mr.  Home's  argument, 
he  denied  that  this  was  an  authority. 

Ma.  DauuMOND.— You  are  mistaken,  I  did  not  say  so. 

Me.  Clebk. — I  think  you  termed  his  work  a  fiiulty  per- 
formance ;  and  said  he  was  very  little  to  be  followed  in  a  ques- 
tion of  this  kind,  and  yet,  that  he  was  the  person  whom  we 
called  the  great  father  of  the  treason  law.     It  is  haardly  worth 
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while  to  inform  your  Lordships,  that  Mr.  Home  is  mistaken 
as  to  the  work  of  which  he  speaks.  Haile's  Summary  of  the 
Pleas  of  the  Crown,  is  not  a  book  of  authority.  But  his  His* 
tory  of  the  Pleas  of  the  Csown  is  a  different  work,  and  of  the 
highest  autharity.  Mr.  Home  founded  his  observation  on  a 
passage  in  the  report  of  Sir  John  Wedderbum''s  case  in  Judge 
Foster^s  work.  But  if.he  had  read  the  very  next  sentence,  he 
would  have  seen  the  distinctioii  pointed  out  between  the  Sum- 
mary and  the  Histcnry.  I  shall  take  the  liberty  of  reading  a 
passage  &om*tlie  original  preface  to  the  History  of  the  Pleas 
of  the  Crown. 

<<  Some  years  ago  there  was  published  a  treatise  entitled 
<<  Pleas  of  the  Crown,  by  Sir  Matthew  Hale ;  but  this  was  on- 
*<  ly  a  plan  of  this  work,  containing  little  more  than  the  heads 
<<  or  divisions  thereof,  concerning  which  the  editor  in  his  pre- 
**  face  expresseth  himself  thus :  He  (our  author)  hath  written 
<<  a  large  work,  intitled  an  History  of  the  Pleas  of  the  Crown, 
<<  wherein  he  shows  what  the  law  anciently  was  in  these  mat- 
<<  ters ;  what  alterations  have  from  time  to  time  been  made  in 
<<  it ;  and  what  it  is  at  this  day.  He  wrote  it  on  purpose  to 
<<-  be  printed,  finished  it,  hail  it  all  transcribed  for  the  press  in 
*^  his  lifetime,  and  had  revised  part  of  it  after  it  was  transcrib- 

I  understand,  that  a  vote,  desiring  the  executors  of  Hale 
to  print  the  great  work  oki  the  Pleas  of  the  Crown,  to  which 
we  have  referred,  was  passed  by  the  Hous^  of  Commons  after 
his  death,  a  most  honourable  testimony  certainly  to  tlie  au- 
thor. And  Judge  Foster  himself,  talking  of  ati  argument 
of  Hawkins^  calls  him  **  a  good  modem  writer  on  the  crown 
**  law,  the  best  we  have  except  Hale.*^  I  need  say  no- 
thing more  to  support  the  authority  of  Hale;  and  if  1  were 
in  any  other  place  where  his  work  is  better  known,  it  would 
be  unnecessary  to  shew,  that  he  is  the  first  of  all  authorities 
in  questions  of  treason.  His  opinion  has  been  over-ruled  in 
one  or  two  points;  but  his  authority  is  of  the  highest  class. 

It  is  true,  that  m  the  history  of  common  law  treasons,  we 
iind  charges  of  accroaching  the  royal  power,  and  other  vague 
charges  of  treason,  such  as  that  now  before  us.  But  all  these 
have  been  long  exploded.  There  have  been  no  such  charges 
preferred  during  the  last  or  present  century. 

It  is  very  remarkable,  that,  in  one  of  the  instances^— a  most 
singular  instance,  in  which  a  charge  of  that  kind  was  made, 
and  carried  into  efiect-— I  mean  upon  the  trial  of  the  great 
Earl  of  Strafibrd,  who  was  charged  with  this  general  common 
law  trea8on,-^an  endeavour  to  subvert  the  fundamental  laws. 
So  vkdent  was  the  House  of  Commons,  so  timid  th^  House  of 
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Lords,  and  so  weak  the  Sovereign,  that  a  bill  vas  past  charging 
him  almost  in  the  same  terms  that  are  employed  by  the  pub* 
lie  prosecutor  in  this  case.  The  bill  of  attainder  states,  that 
the  Commons  have  *<  impeached  Thomas,  Earl  of  Stn^fd, 
*<  of  high  treason,  for  endeavouring  to  subvert  the  antient  and 
<«  fundamental  laws  and  government  of  his  majesty^s  realms  of 
<<  England  and  Ireland ;  and  to  introduce  an  arbitrary  and 
**  tyrannical  government  against  law»  in  the  said  kiBgdanas,* 
&c 

And  the  act  of  Parliament  finr  reversing  the  attainder,  pro* 
ceeds  in  the  recital :  '^  Whereas  Thomas,  late  Earl  of  Straf* 
*^  ford,  was  impeached  of  high  treason,  upon  pretence  of  en« 
**  deavouring  to  subvert  the  fondamental  laws,  and  called  to  a 
*^  public  and  solemn  arraignment  and  trial,  before  the  peers 
*^  m  Parliament,  where  he  made  a  particular  defence  to  every 
**  article  objected  against  him,  insomuch  that  the  turbulent  par- 
"  ty  then  seeing  no  hopes  to  eflfect  their  unjust  designs,  by  any 
**  ordinary  way  and  method  of  proceeding,  did  at  last  resolve 
<<  to  attempt  the  destruction  and  attainder  of  the  said  Earl,  by 
*^  an  act  of  Parliament,  to  be  therefore  purposely  made,  to  con- 
*<  demn  him  upon  accumulative  treason,  none  of  the  pretended 
*^  crimes  being  treason  apart,  and  so  could  not  be  in  the  whole, 
*'  if  they  had  been  proved,  as  they  were  not.'' 

I  need  enlarge  no  fiirther  on  this  subject.  Your  Lordshipa 
see  that  I^ord  Strafford  was  attainted  on  common  law  construo- 
tive  treason,  expressed  and  described  in  the  same  vague  terms 
as  in  this  indictment,  and  contrary  to  the  statutes ;  and  that 
the  reversal  proceeded  on  the  ground  of  the  illegality  of  such 
charges. 

It  is  therefore  impossible  to  f^ustain  this  part  of  the  indict- 
ment. It  should  have  been  better  expressed,  had  it  been  a 
char^  of  treason ;  and  where  the  charge  is,  that  an  oath  was 
adnunistered  to  commit  treason,  the  treason  must  be  described 
as  specifically  as  where  treason  itself  is  prosecuted.  There  is 
no  difference  between  the  two  cases.  Wnere  a  trial  is  for  high 
treason,  the  treason  must  be  described.  If  the  trial  be  for  ad- 
ministering an  oath  to  commit  high  treason,  the  pannel  is  in 
danger  if  you  do  not  describe  the  treason,  or  if  you  describe  it 
as  a  common  law  treason.  Is  he  not  in  the  same  danger  as  to 
the  felony,  that  he  would  have  been  as  to  the  treason  itself? 
The  same  equity  applies,  and  the  same  regularity  of  proceed- 
ing is  due  to  him  in  both  cases. 

You  may  remove  the  oath  from  the  treason  by  many  steps. 
Suppose  a  charge  nuide,  that  one  sent  another  to  administer 
an  oath  toa  thud  person,  or  that  there  were  several  such  steps, 
till  9X  last  you  came  to  the  charge  that  an  oath  to  commit  h^l^ 
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treason  was  administered,  are  you  not  under  a  necessity  at  least 
to  describe  what  was  done  P  It  is  all  one  whether  you  are  to  be 
tried  for  committing  the  crime,  or  for  sending  another  to  com- 
mit it.  Had  the  oath  been  to  commit  murder,  the  murder 
must  be  set  finrth  in  the  same  way  as  in  an  indictment  for  mur- 
der ;  had  it  been  to  commit  theft — ^in  the  same  way  as  in  an 
indictment  for  theft  ;  and  the  same  reason  applies  in  all  the 
cases. 

The  reason  is,  it  is  necessary  that  the  pannel  should  have 
notice  of  the  crime  that  is  to  be  charged  against  him.  The 
charge  of  administering  an  oath  to  commit  treason,  should  spe- 
cify the  treason.  If  a  full  description  of  what  is  charged 
against*  a  pannel  is  not  given,  he  has  nothing  to  put  him  on 
his  guard.  I  need  hardly  enforce  this  upon  your  Lordships^ 
consideration ;  it  has  been  so  long  established  by  practice,  that 
the  prosecutor  must  detail  in  the  indictment  every  thing  he 
knows. 

The  prosecutor  has  not  done  so  here.  He  has  given  no 
account  of  the  corpus  delicti  in  this  case.  It  is  only  stated 
generally  to  be  the  administering  an  oath  binding  to  commit 
treason.  He  should  have  set  forth  the  kind  of  treason  in  legal 
terms,  so  that  my  client  might  understand  it.  And,  in  point  of 
fact,  we  supposed  it  to  be  another  sort  of  treason  that  was  meant, 
and  not  that  which  Mr.  Home  Drummond  has  told  us  it  is. 

I  submit  to  your  Lordships,  that  this,  instead  of  being  a 
desaription  of  treason,  is  just  one  of  those  loose  constructive 
allegations  that  the  law  has  reprobated  for  many  centuries. 

What  is  the  construction  ?  Let  us  look  at  the  oath  again. 
This  oath  is  held  by  the  public  prosecutor  to  be  an  oath  to 
commit  violence.  Unless  it  is  an  oath  to  commit  violence,  he 
knows  he  has  no  case.  It  is  held  by  the  public  prosecutor, 
to  be  an  oath  to  commit  violence  by  attadcing  others ;  and 
not  merely  to  use  strength  in  defence  against  the  attacks  of 
others.  I  am  sure,  that  does  not  appear  upon  the  face  of  the 
oath.  It  says,  I  will  support  the  same,  either  by  moral  or 
physical  strength  ;  but  it  does  not  purport  to  bind  any  body 
to  employ  strength,  either  lawfully  or  unlawfully,  in  attack- 
ing other  persons.  But  the  public  prosecutor  takes  all  this 
for  panted,  that  the  strength  to  be  used  is  not  merely  to  be 
used  in  defence,  but  also  in  attacking  others.  It  is  not  said  in 
the  oath,  whether  the  physical  strength  is  strength  of  body,  or 
strength  of  mind,  or  the  strength  which  arises  from  wealth,  or 
from  numerous  friends,  connexions,  or  dependents  No  expla- 
nation is  given  as  to  what  sort  of  physical  strength  it  is.  But 
it  is  taken  for  granted  by  the  public  prosecutor  that  it  means 
ftrength  of  body.     It  is  farther  taken  for  granted,  that  this 
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strength  is  to  be  used  in  oombinatioa  with  that  of  other  peN 
sons,  although  there  is  not  the  least  ground  for  that  construe* 
tion  of  the  oath ;  for  it  is  the  oath  of  4  person  in  the  singular 
number,  and  there  is  no  reference  in  it  tp  any  exertion  gf 
strength  in  combination  with  other  persons. 

It  is  taken  for  granted,  that  this  physical  strength  or  force 
is  to  be  employed  not  only  where  it  may  be  lawfully  employ* 
edy  but  also  where  it  must  be  unlawfully  employed  ;  and  this, 
as  a  proposition  necessarily  arising  finom  the  terms  of  the  oath 
when  you  take  the  different  clauses  altogether.  The  oath  of 
secrecy,  it  is  said,  is  intended  to  oover  unlawful  purposes ; 
these,  it  is  next  inferred,  must  be  violent,  tceasonable,  not 
purposes  of  defence,  but  of  attack — ^not  by  one  individual, 
but  by  a  great  combination  of  poisons,  whose  attacks  would 
amount  to  the  specific  treason  which  is  committed  by  levying 
war.  Farther,  it  is  taken  for  granted,  that  the  prisoner,  along 
i^-ith  the  supposed  persons  to  be  engaced  with  him,  are  to  use 
the  arms  of  war,  though  there  is  nothing  in  the  words  of  the 
oath  to  justify  that  po8tulalv.nL  The  oath  is  cautiously  wwd- 
ed,  and  you  will  not  have  the  worse  opinion  of  it  for  that. 
The  moral  and  physical  strength  are  to  be  used  as  the  case 
shall  require ;  and  every  thing  is  to  be  taken  for  granted  upon 
these  words.  It  is  to  be  taken  for  granted,  that  the  case  would 
require  the  employment  of  moral  and  physical  strength ;  that 
not  only  physical  strength  was  to  be  used,  if  the  case  lawfully 
required  it,  but,  if  it  required  it,  unlawfully.  In  short,  there 
are  about  fifty  different  constructions,  all  in  this  way  taken 
for  granted,  in  order  to  make  out  this  to  be  an  oath  to  commit 
treason. 

I  ask  your  Lordships,  then,  whether  this  is  not  a  construc- 
tive treason  that  is  alleged  by  the  public  prosecutor,  more 
violent,  more  uncandid,  more  unjustly  alleged,  than  ever  was 
alleged  against  Lord  Strafford,  or  any  individual  who  ever 
suffered  the  greatest  injustice.  Could  such  an  allegation  ever 
have  been  supported  at  any  period  of  the  English  government  ? 
Can  any  one  case  be  pointed  out,  in  which  so  many  construc- 
tions were  necessary,  so  many  malignant  purooses  to  be  taken 
for  granted,  in  order  to  make  out  treason  ?  The  oath  may  be 
highly  criminal ;  but  the  question  is,  whether  it  is  so  to  the 
extent  of  being  an  obligation  to  commit  treason  ?  It  is  not ; 
and,  therefore,  the  indictment  of  the  prosecutor  is  irrelevant. 

Two  other  points  to  which  I  have  not  hitherto  adverted, 
are  of  considerable  importance  in  the  present  case. 

It  is  hardly  necessaiy  fi^r  me  to  enioroe  what  was  stated  to 
your  Lordships  by  Mr.  6r;<nt,  with  respect  to  the  proceed- 
mgs  upon  this  trials  09.  the  supposition  that  the  indictment  ia- 
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Tolves  a  ciiarge  of  treason.    I  shall  assume  the  difierent  points 
that  were  stated  by  Mr.  Grant.     They  were  stated  from  the  ^ 
English  law  books ;  and  no  answer  or  contradiction  has  been 
given  to  them.     Let  us  therefore  see  the  inference  to  be  fair- 
ty  drawn  from  his  atgument 

It  is  true,  this  is  not  a  trial  for  treason ;  but  if  a  chiirge  of 
high  treason  is  implied  or  involved  in  the  indictment,  it  is  a 
ease  which  must  be  tried  according  to  the  treason  laws,  if  a 
similar  case  would  bd  tried  in  Engmnd  according  to  these  kws. 
For  the  treason  laws  in  both  countries  being  the  same,  every 
ease  which  has  the  beneSt  of  these  laws  in  England,  must 
have  the  benefit  of  the  same  laws  in  Scotland.  To  deny  this 
propo6itk>n,  is  to  deny  that  ike  treason  laws  ane  the  same  in 
the  two  countries.  The  law  of  tireason  has  been  imported  (if 
I  mav  use  the  expressiofi)  ftom  England  into  this  eountry.  It 
may  nave  its  advantages  and  disa^ntages.  I  shall  hot  say 
that  the  law  administered  by  your  Lordships^  predecessors 
was  not  as  good  as  the  law  of  England  as  to  treason  It  is 
enough  to  say  it  was  different ;  and  that  it  was  considered  to 
be  for  the  benefit  of  the  two  kingdoms  that  their  laws  should 
be  the  same  on  all  points  of  treason.        '^ 

Mr.  Home  did  not  seem  to  understand  what  we  have  to  do 
with  that  law.  Your  Lordships,  however,  will  imderstand 
this.  The  law  of  Edward  III.  and  all  the  other  laws  con- 
cerning treason,  I  apprehend^  necessarily  comes  to  be  cohsider- 
ed  by  your  Lordships,  in  consequence  of  the  act  of  Parliament 
declanng,  in  broad  terms,  that  the  law  of  treason  shall  be  the 
same  in  both  countries.  We  must  therefore  inquire,  when  a 
crime  is  charged,  whether  it  is  connected  with  treason.  A 
charge  of  theft  is  not  connected  with  it.  But  here  is  a  charge 
of  administering  an  oath  to  commit  high  treason.  That  cer- 
tainly has  some  connection  with  treason  itself,  fiut,  in  con- 
sequence of  the  terms  of  the  act  of  Parliament  on  which  the 
indictment  is  raised,  you  are  authorised  to  go  on  with  the  trial 
of  the  statutory  crime.  But  suppose  high  treason  is  charged, 
or,  in  making  inquiry  into  the  terms  ot*  the  indictment,  it  is 
found  to  involve  a  direct  charge  of  high  treason,  you  have 
been  told,  u{xm  good  authority,  that,  if  brought  into  the* 
Court  of  Eing'*s  Bench,  the  Court  woidd  observe  that  there 
was  a  charge  of  high  treason,  and  that  the  party  should  be 
tried  in  the  way,  and  according  to  the  form  oi*  trials  for  high 
treason.  I  ask  your  Lordships  if  it  is  possible  to  dispute  that 
such  is  the  rule  of  the  law  of  England;  and  it  6aunot  be 
disputed  that  the  rule  is  also  psurt  of  the  law  of  high  treason 
in  this  country «  for  the  law  declares  treason  shall  be  tried  and 
punished  in  the  same  way  in  the  two  countries.  ^ 
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According  to  my  friend,  Mr.  Home,  it  is  neither  to  be 
tried  nor  punished  here  as  in  England.  Firstj  he  says. 
This  indictment  is  to  be  tried  by  your  Lordships  according 
to  your  ordinary  forms  of  procedure;  and,  $econdly^  The 
crime  is  not  to  be  tried  or  punished  as  high  treason.  But^ 
if  the  hiw  of  England  has  been  truly  stated  to  me,  you  will 
consider  the  charge  brought  before  you  as  one  of  high  trea- 
son, and  follow  the  same  course  as  would  be  adopted  by  the 
Court  of  King^s  Bench.  If  you  are  not  bound  to  do  so  in 
this  case,  in  what  case  would  you  be  bound  to  do  so? 
What  applies  to  one  case  of  hi^  treason,  must  apply  ta 
another. 

Then,  supposing  the  general  rule  to  be,  that  the  charge 
of  an  inferior  crime  must  meree  in  a  charge  of  high  treason, 
let  us  see  how  it  appears  that  tne  crime  chuged  in  the  indict* 
ment  does  not  merge  in  high  treason.  I  «m  assuming  trea« 
son  as  alleged;  and  I  shall  shew  you  that  it  is  allied  m  this 
indictment 

By  the  act  of  the  52d  of  the  King,  it  is  declared,  that 
the  administering  an  oath  purporting  to  bind  persons  to  com- 
mit  treason  shall  be  a  felony,  and  punished  as  such.  If  the 
general  rule  is,  that  the  lesser  crime  merges  in  the  treason, 
the  lesser  crime  of  administering  the  unlawful  oath  should 
merge  in  the  treason  in  every  case,  where  the  crime  alleged 
amounts  to  treason.  But  there  are  many  cases  in  which  the 
crime  alleged  does  not  amount  to  treason,  and  there  are  there* 
fore  various  cases  to  which  the  act  of  the  62d  of  the  King 
applies ;  for,  although  the  statute  declares  the  criminal  act 
of  administering  an  oath  binding  to  commit  treason,  to  be 
punishable  as  a  felony,  without  benefit  of  clergy  ;  yet,  in  a 
subsequent  part  of  the  act,  it  is  declared,  that  if  not  tried 
and  punish^  as  a  felony,  it  may  be  tried  and  punished  as  a 
treason.     This  is  declared  by  the  last  clause  of  the  statute. 

An  oath  may  be  administered  purporting  to  bind  to  com* 
mit  high  treason,  without  necessarily  involving  the  person 
so  administering  the  oath  in  a  charge  of  high  treason. 
There  are  many  ways  of  committing  high  treason.  An 
oath  that  purpcnrts  to  bind  to  coamiit  high  treason,  does 
not  necessarily  involve  the  crime  of  treason  itself.  So  that 
here  there  may  appear  two  sorts  of  cases  to  which  the  act 
may  or  may  not  apply*  There  may  be  .the  case  of  an  oath 
administered,  purporting  to  bind  to  commit  treason,  and  no 
treason  at  all  be  chargeable  against  the  parties ;  and  ano- 
ther case,  in  which,  such  an  oath  being  administered,  the 
very  administration  of  the  oath  is  an  act  of  high  UeasoQ\ 
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There  are  cases  of  both  sorts,  and  it  would  be  endless  to  enu- 
merate them  all. 

The  law  of  England  must  be  administered  in  all  cases  of 
treason  tried  in  Scotland.  When  a  crime  is  charged  against 
an  individual  under  a  lower  denomination,  and  it  appears 
from  the  facts,  as  stated  in  the  indictment,  or  from  the  evi- 
dence  in  the  course  of  the  trial,  that  the  case  is  one  of  treason, 
the  crime  of  the  lower  denomination  which  is  charged,  merges 
in  the  crime  of  high  treason.  I  cannot  make  that  point  clearer 
than  it  has  been  made  by  Mr.  Grant,  and  I  do  not  mean  to 
go  over  it  again.  It  seems  to  be  part  of  the  law  of  £ng* 
haiA  as  to  all  crimes,  and  it  is  here  the  law  as  to  the  crime  of 
treason.  In  our  law,  this  is  not  the  case  as  to  other  crimes 
than  treason ;  and  we  have  many  instances  in  which  offences 
are  tried  by  lower  denominations,  which  might  have  been 
tried  under  higher  denominations. 

Here  a  difficulty  meets  us  which  may  be  soon  disposed 
of.  We  are  told,  that  though,  by  the  law  of  England,  this 
merging  takes  place,  yet  that  the  law  of  Scotland  is  other- 
wise ;  and  we  are  asked.  What  have  we  to  do  with  the  law 
of  England  here  ?  Are  we  not  to  follow  our  own  law  ?— 
We  do  follow  our  own  rules  except  in  cases  of  treason.  If 
we  are  asked,  what  have  we  to  do  with  the  law  of  England  ? 
I  answer,  we  have  to  do  with  it,  because  it  is  our  law  of 
treason. 

And  here  I  beg  leave  to  remind  your  Lordships  of  the 
well-known  decisions  in  the  civil  court  on  the  plea  of  pre- 
scription founded  on  the  English  statute  passed  in  the  5th 
year  of  Queen  Elizabeth.  It  had  formerly  been  decided  by 
the  Court  of  Session,  not  long  after  the  Union,  that  the  5th 
of  Elizabeth  was  no  part  of  the  law  of  Scotland,  and  that  the 
limitation  of  penal  actions  in  the  case  of  usury  could  not  be 
pleaded  on  it.  Afterwards,  it  was  decided,  that  the  5th  of 
Elizabeth  operated  as  a  limitation  to  these  penal  actions,  but 
the  Court  had  again  returned  to  its  first  opinion,  and  decided 
against  the  limitation.  But,  last  of  all,  the  Court,  in  various 
cases  that  occurred  some  years  ago,  found  that  the  English 
statute  was  to  be  consider^  as  a  part  of  the  law  of  Scotland, 
and  was  pleadable  as  a  limitation  of  penal  actions  founded  on 
the  act  of  Queen  Anne  against  usury.  One  of  these  judg. 
ments  was  affirmed  in  the  House  of  liords  in  the  year  1814, 
and  so  the  law  is  settled. 

Here,  then,  was  an  English  statute,  which  originally  had 
no  effect  in  Scotland,  and  which  could  not  have  been  pleaded 
in  any  Scots  penal  action,  if  the  act  of  Queen  Anne  had  not 
made  it  a  part  of  the  law  of  usury  in  Scotland  as  well  as  in 
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fingland.  It  was  introduced  as  part  of  the  Scots  law 
with  much  difficulty,  contrary  to  fonner  decisions,  by  a  sort 
of  equitable  implication,  without  direct  words.  And  yet  we 
are  told  by  the  public  prosecutor,  in  this  case,  that  the  most 
express  words,  giving  us  the  benefit  of  the  English  law  of 
treason,  contained  in  a  statute  which  must  be  considered  as 
part  of  the  treaty  of  tJnion  between  the  two  kingdoms,  are  to 
have  no  effect  at  all.  For  it  is  manifest,  that,  according  to 
the  doctrine  of  the  public  prosecutor,  we  have  not  the  ben^tof 
the  English  laws  of  treason  in  any  one  of  those  cases,  in  which 
the  pubuc  prosecutor  charges,  under  a  denomination  lower  than 
that  of  high  treason,  a  crime  of  so  high  a  nature  that  it 
merges  m  treason.  In  other  words,  the  public  prosecutor 
may  charge,  the  most  odious  ofiences  under  any  denominations 
he  pleases ;  and,  though  the  charges  really  amount  to  treason, 
the  accused  has  no  benefit  from  those  laws,  which,  in  every 
age,  have  been  held  so  necessary  to  protect  him  against  a 
oiarge  of  high  treason. 

Your  Lordships  will  attend  to  another  part  of  this  statute 
of  the  52d  of  the  King,  from  which  it  will  be  plain  to  you, 
that  it  must  have  been  the  intent  of  the  enactment,  that,  in 
the  case  either  of  the  inferior  crime  stated  in  that  act,  of  a  fe- 
lony with  benefit  of  clergy,  punishable  by  transnortadoh ;  or, 
of  the  higher  crime  of  felony  without  benefit  of  cler^,  punish- 
able by  death,  the  true  meaning  of  the  act  is,  that  the  inferior 
crime  should  merge  in  treason  wherever  it  appears.  Suppose 
an  express  and  positive  oath  taken  to  kill  the  King,  or  to  com- 
mit any  other  horrible  treason,  and  an  overt  act  committed,  if 
you  were  not  to  hold  that  the  inferior  cnme,  the  felony  of  taking 
the  oath,  merged  in  the  higher  crime  of  treason,  it  would  be 
in  the  power  of  the  Lord  Advpoate,  if  a  firiend  of  the  delin- 
quent, to  save  him  froni  a  trial  for  the  treason,  by  inflicting 
upon  him  only  the  punishment  of  transnortatioD.  Is  it  to  be 
supposed,  for  one  moment,  that  it  was  tne  intent  and  meaning 
of  the  act,  that  a  person  truly  guilty  of  the  most  enormous 
erime  that  could  be  committed,  should  be  entitled,  by  such  a 
nancBuvre,  to  escape  the  penalty  of  higfi  treason  ?  It  is  not 
conceivable.  A  friendlj  prosecution  might  be  brought  upon 
this  act  of  Parliament  m  order  to  save  a  traitor'^s  life.  It  is 
usual  to  speak  of  such  a  statute  as  this  with  reference  to  people 
of  a  low  description.  But  an  offence  might  be  committed,  un- 
der this  act,  ty  men  of  the  greatest  importance  in  the  land  ; 
and,  supposing  that  every  thing  that  was  said  of  the  Rye- 
House  Plot,  or  any  the  most  treasonable  in  our  history,  should 
be  realized,  and  circumstances  ten  times  more  aggravated 
should  occur,  is  it  to  be  conceived  that  the  fiiends  of  such  par- 
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ties  should  be  able  so  far  to  protect  them  as  to  have  their  pu- 
nishment made  only  transportation  ?  To  state  such  a  thing  i^ 
80  absurd  that  you  will  not  listen  to  it. 

If  such  is  not  the  construction  of  t)ie  act  as  to  the  taker  of 
the  oathy  it  is  impossible  to  put  that  construction  as  to  the  ad- 
ministrator of  it — ^for,  from  tne  beginning  to  the  end  of  it,  the 
same  wdrds  are  used  as  applicable  to  both.  They  are  both  in 
pari  ccuu— -only,  that  as  to  the  one  the  penalty  is  death,  and  as 
to  the  other,  transportation.  And,  therefore,  upon  this  argu- 
ment alone,  I  should  be  entitled  to  say,  that  if  tne  administra- 
tor of  the  oath  is  charged  with  treason,  he  is  entitled  to  be 
tried  by  the  treason  law. 

There  is  another  circumstance  to  be  noticed.  There  is  a 
clause  at  the  end  of  the  act  which  says,  that  if  a  party  should 
be  tried  under  this  act,  and  should  be  acquitted,  he  should  not 
be  liable  to  be  again  prosecuted  under  the  act  for  treason.  It 
is  not  enough  that  he  is  brought  under  trial — he  must  be  con- 
victed or  acquitted.  That  is  a  strong  circumstance,  as  shew- 
ing the  true  meaning  of  this  act. 

The  act  is  extremely  for  the  benefit  of  the  pannel  in  so  far 
as  he  is  only  the  taker  of  the  oath.  Let  us  see  how  it  stands, 
if  he  were  the  administrator.  I  am  sure  there  is  no  difFerenee 
at  all  between  the  penalty  of  treason,  and  of  felony  without  the 
benefit  of  clergy.  It  is  much  the  same  thing  to  a  man  whether 
he  be  hanged  for  treason  or  for  any  thing  else,  tt  is  the  pu- 
nishment of  death,  and  there  is  nothing  more  to  be  said  abotft 
it.  But  there  is  a  difference,  whether  a  man  is  to  be  tried  for 
treason,  or  for  felony.  Where  he  is  to  be  tried  upon  the  act, 
it  is  held  that  he  is  not  to  be  tried  by  the  treason  law.  He  is 
not  entitled  to  the  ^eat  benefits  that  follow  from  the  forms  of 
trial  for  treason.  It  is  more  di£Scult  to  convict  for  treason,  than 
for  any  thing  else.  In  this  part  of  the  country  the  difference 
is  not  so  great  at  first  sight  between  the  two  modes  of  trial, 
because  here,  (of  which  the  present  trial  is  an  illustrious 
example),  the  pannel  has  every  benefit  of  counsel ;  and, 
by  our  law,  although  almost  superseded  in  some  instan- 
ces, there  must  be  two  witnesses  in  order  to  establish  a 
feet.  I  am  sure,  that,  in  England,  the  benefit  of  being 
tried  by  the  treason  law  must  be  great.  At  the  Old  Bailey 
twenty  or  thirty  may  be  tried  in  a  short  time  for  felonies, 
and  a  t^ial  last  only  five  minutes.  A  man  there  may  be  sent 
to  the  gallows  before  he  knows  his  trial  has  commenc^.  Does 
it  make  no  difference  to  him,  whether  he  is  tried  in  that  me- 
diod,  or  with  all  the  benefit  of  cpunsel-^and  by  a  trial  where 
the  greatest  struggles  are  made  for  the  prisoner — from  all  which 
circumstances  he  has  a  much  greater  chance  to  escape  ?  Does 
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it  make  no  difierenoe  to  him  in  this  countiy  that  hecan  be  in- 
dieted  only  by  a  grand  juiy — that,  when  he  comes  to  be  tried, 
he  has  peremptory  challenges — and  that,  after  all,  the  jury  so 
sdected  must  be  unanimous  before  he  can  be  convicted  ?  No 
man  in  his  senses  would  hesitate  in  his  choice,  between  such 
a  trial,  and  the  ordinary  form  of  trial,  however  well  regulated 
it  ma^  be.  In  fact,  the  advantage  of  the  treason  laws  in  Scot* 
land  is  still  greater  than  it  is  in  England,  for  persons  who  are 
accused  of  treasonable  practices.  Nor  need  I  enlarge  on  a  pro- 
position so  completely  self-evident  There  is,  therefore,  the 
greatest  hardship  to  the  prisoner,  in  being  deprived  of  this  mode 
of  trial ;  and  the  provisions  of  the  law  for  his  safety,  in  a  trial 
for  treason,  must  not  be  lost  sight  of  in  the  present  question. 

Under  these  circumstances,  I  contend,  that  if  there  is  a 
charge  of  treason  here,  the  trial  oustht  to  go  forward  according 
to  the  formalities  provided  for  trials  for  treason  in  this  coun- 

It  is  said,  there  is  no  trial  for  treason  here.  The  prosecu- 
tor in  saying  so  betrays  inconsistency.  There  may  be 
many  oaths  to  commit  treason,  which  are  treason  of  taem« 
selves ;  and  does  not  the  charge  in  this  indictment  import, 
not  ^lerely  that  an  oath  was  administered  of  the  nature  of 
an  obligation  to  commit  treason^  but  that  an  oath  was  ad* 
ministered  that  was  in  itself  treasonable  ?  I  do  not  say  that 
the  oath  itself  was  treason,  or  an  oath  to  commit  treason.  I 
have  been  saying  the  contrary-^that  it  was  not  an  oath  to 
commit  treason,' and  I  think  it  is  far  less  an  oath  to  commit  trea- 
son by  levying  war  against  the  King.  But,  as  it  is  stated 
and  expressed  in  the  indictment,  the  prosecutor  is  not  enritled 
to  say  It  was  not  treason.  He  charges  it  as  treasonable  on  the 
face  of  his  indictment,  and  is  he  entitled  to  say  he  was  mis- 
taken ?  We  cannot  let  him  off  in  diis  way — for,  ^rs^,  he  tells 
your  Lordships  that  this  oath  was  administered ;  secondly ^ 
that  it  was  an  oath  binding  to  commit  treason ;  and  then, 
by  way  of  explanation,  he  adds,  that  he  means  treason 
by  levying  war.  Look  at  the  words  in  the  indictment  it- 
self if  treason  is  charged  at  all,  it  is  such,  that  either  to  ad- 
minister or  take  an  oath  to  commit  it  under  the  circumstances 
alleged,  is  itself  treason.  It  is  a  treason  under  the  36th  of  the 
King.  The  facts  here,  and  the  treason,  are  so  loosely 
described,  that  it  is  merely  a  common  law  treason ;  but  can 
any  other  meaning  be  put  on  the  prosecutor^s  statements,  than 
that  there  was  not  merely  an  oath  to  commit  high  treason,  but 
that  there  was  a  conspiracy  to  levy  war  against  the  King, 
for  the  purposes  expressed  in  the  36th  of  Geo.  III. :  and 
therefore  the  charge  is  treason.   I  thought  I  could  have  spoke 
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to  this  point  in  fewer  words,  otherwise  I  would  not  have 
troubled  you  with  it  at  all  But,  upon  the  whole  of  ^is  case, 
the  prosecutor  must  withdraw  his  charge,  otherwise  you  must 
deal  with  it  as  a  treason  according  to  the  law  of  England. 

What  remains  is  the  other  objection,  pointed  out  by  your 
Lordships ;  and,  I  apprehend,  no  answer  whatever  has  been 
made  on  die  part  of  tne  public  prosecutor  to  that  objection. 
It  cannot  be  answered.*  I  stated  formerly,  that  an  allegation 
of  an  oath  binding  the  persons  taking  it  to  commit  treason,  is 
an  absurd  allegation,  because  no  oath  can  bind  a  man  to  com- 
mit treason.  But,  further,  it  does  not  state  the  crime  declar- 
ed to  be  punishable  bv  the  statute,  nor  that  menlioned  in  the 
major  proposition  of  the  indictment.  It  agrees  with  neither. 
The  words,  *^  as  saidis,^  will  never  cure  such  a  monstrous  ab- 
surdity. What  are  we  told  in  answer  to  this  ?  First,  your  at- 
tention was  drawn  to  the  *^  at  least^'  clause,  where  it  is  said| 
that  the  oath  is  one  **  purporting  to  bind/^  The  statute  says, 
"  purporting  or  intending  C^  and  thus,  the  *^  at  least""  clause 
is  also  bad.  So  much  the  worse  for  the  indictment ;  and  I 
do  not  see  why  Mr.  Drummond  should  have  bestowed  so  much 
time  upon  that  clause.  But,  how  does  he  cure  the  other  ob- 
jection ?  He  says  that  it  is  to  these  words,  <^  the  said  oath,  or 
*^  engagement,  or  obligation,  to  the  said  purport,  binding  the 
**  persons  taking  the  same  to  commit  treason,  as  said  ia  i^  and 
that  these  words  are  surplusage.  I  deny  they  are  surplus^ 
age.  That  is  the  very  argument  that  has  been  so  o^en  over- 
ruled in  cases,  where  an  entail  has  been  found  insu£Scientf 
in  consequence  of  the  defect  in  the  resolutive  clause.  In  th« 
case  of  Tillicoultry,  and  many  other  cases,  the  prohibitory 
clause  was  expressed  in  the  most  ample  manner  against  sell- 
ing, contracting  debt,  and  altering  the  order  of  succession. 
But  the  resolutive  clause  proceeded  m  some  such  form  as  this, 
*^  In  case  of  contravention,  either  by  contracting  debt,  or  al- 
*^  tering  the  order  of  succession,  the  contravener  is  to  forfeit 
**  the  estate  ;*"  by  which  form  of  words,  the  case  of  selling 
was  omitted  in  the  resolutive  clause ;  and  there  was  no  resolu- 
tive clause  applicable  to  selling.  And  thus  the  heir  of  entail 
could  not  be  prevented  from  selling  the  entailed  estate. 
Against  this  conclusion,  it  was  argued,  that  the  resolutive 
clause  contained  general  words,  which  were  sufficient;  and 
that  the  words  '<  either  by  contracting  debt,""  &c.  were  sur- 
plusage. But  the  Court  of  Session,  and  the  House  of  Lordsf 
neld  that  the  words  were  not  surplusage ;  and,  accordingly, 
that  the  resolutive  clause  applied  only  to  contracting  debt, 
and  altering  the  order  of  succession,  and  not  to  selliii^.  It 
was  held  that  a  resolutive  clause,  declaring  that  contravention, 
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here  the  question  is  not  fairly  raised  as  to  the  relevancy  on  the 
general  grounds.  The  words  employed  in  the  minor  propo- 
sition go  to  a  limitation  not  warranted  by  the  act  of  parna- 
ment.  I  am  not  called  to  say  what  is  the  eflect  of  an  oath 
that  binds  a  person  to  commit  treason.  I  am  called  to  give 
my  opinion  on  an  oath  which  is  averred  to  purport  or  intend 
to  bind  a  person  to  commit  treason.  You  have  not  befinre  you 
an  act  of  parliament  that  makes  it  criminal  to  bind  to  commit 
treason,  but  you  have  a  statute  which  makes  it  criminal  to  ad- 
minister an  oath  purporting  or  intending  to  bind  to  commit 
treason  ;  and,  therefore,  it  is  impossible  for  the  public  prose- 
cutor to  say,  here  was  an  oath  administered  en  four  different 
occasions,  binding  to  commit  treason.  That  is  not  the  of- 
fence which  it  was  the  purpose  of  this  act  to  provide  against 
I  have  heard  no  answer  to  this  objection,  and  therefore  it  is 
difficult  to  order  infimnations  on  this  indictment 

If  the  public  prosecutor  mean  to  charge  only  the  capital  fe- 
lony mentioned  in  this  act  of  parliament,  he  must  employ  lan- 
guage applicable  to  that  capital  felony  alone,  and  the  word 
*'  traitorously^  ought  not  to  be  used  in  this  indictment  It 
ought  not  to  be  in  it,  in  order  to  raise  the  question  which  we 
are  called  upon  to  try. 

I  own,  the  part  of  the  case  upon  which  I  should  wish  for 
information,  is  that  as  to  the  positive  averment  as  to  the  rule 
of  the  law  of  England. 

If  the  counsel  for  the  prisoner  are  right,  in  stating  what 
would  be  the  rule  of  construction  in  England,  and  in  affirm- 
ing, that,  on  this  occasion,  the  English  rules  and  forms  must 
be  adopted,  they  must  shew  this  in  a  manner  to  enable  us 
decidedly  to  form  our  opinions  on  the  subject.  We  do  wish 
for  every  aid  and  assistance,  if  we  are  to  be  told  that  such  a 
mode  of  proceeding  would  be  adopted  in  the  Court  of  King's 
Bench »  and  that  it  is  our  duty  to  follow  the  same  mode  of  pro- 
ceeding on  this  trial.  When  we  are  called  upon  to  give  our 
opinions  upon  the  oath,  we  must  proceed  upon  the  general 
principles  of  construction,  as  to  the  unport  of  the  terms  of  it 
I  &irly  confess,  my  difficulty  is  on  the  point  which  I  have 
last  mentioned. 

Lord  Gillies.—- I  wish  the  informations  to  be  full,  upon 
all  the  branches  of  the  case. 

The  proceedings  of  the  Court  were  entered  on  the  record 
in  the  following  terms  : 

•  "  His  Majesty's .  Advocate  represented,  that,   since  the 
^<  service  of  die  indictment  above  mentioned,  he  had  rais- 
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here  the  question  is  not  hirlj  raised  as  to  the  relevancy  on  the 
general  grounds.  The  words  employed  in  the  minor  propo- 
sition go  to  a  limitation  not  warranted  by  the  act  of  parlia- 
ment. I  am  not  called  to  say  what  is  tne  effect  of  an  oath 
that  binds  a  person  to  commit  treason.  I  am  called  to  give 
my  opinion  on  an  oath  which  is  averred  to  purpart  or  intend 
to  bind  a  person  to  commit  treason.  You  have  not  befinre  you 
an  act  of  parKament  that  makes  it  criminal  to  bind  to  commit 
treason,  but  you  have  a  statute  which  makes  it  criminal  to  ad- 
minister an  oath  purporting  or  intending  to  bind  to  commit 
treason  ;  and,  therefore,  it  is  impossible  for  the  public  prose- 
cutor to  say,  here  was  an  oath  administered  en  four  different 
occasions,  binding  to  commit  treason.  That  is  not  the  of- 
fence which  it  was  the  purpose  of  this  act  to  provide  against. 
I  have  heard  no  answer  to  this  objection,  and  therefore  it  is 
difficult  to  order  informations  on  this  indictment. 

If  the  public  prosecutor  mean  to  charge  only  the  capital  fe- 
lony mentioned  in  this  act  of  parliament,  he  must  employ  lan- 
,guage  applicable  to  that  capital  felony  alone,  and  the  word 
**  traitorously^  ought  not  to  be  used  in  this  indictment  It 
ought  not  to  be  in  it,  in  order  to  raise  the  question  which  we 
are  called  upon  to  try. 

I  own,  the  part  of  the  case  upon  which  I  should  wish  for 
information,  is  that  as  to  the  positive  averment  as  to  the  rule 
of  the  law  of  England. 

'  If  the  counsel  for  the  prisoner  are  right,  in  stating  what 
would  be  the  rule  of  construction  in  En^and,  and  in  affirm- 
ing, that,  on  this  occasion,  the  English  rules  and  forms  must 
be  adopted,  they  must  shew  this  m  a  manner  to  enable  us 
decidedly  to  form  our  opinions  on  the  subject.  We  do  wish 
for  every  aid  and  assistance,  if  we  are  to  be  told  that  such  a 
mode  of  proceeding  would  be  adopted  in  the  Court  of  King^s 
Bench,  and  that  it  is  our  duty  to  follow  the  same  mode  of  pro- 
ceeding on  this  trial.  When  we  are  called  upon  to  give  our 
opinions  upon  the  oath,  we  must  proceed  upon  the  general 
principles  of  construction,  as  to  the  import  of  the  terms  of  it. 
I  fairly  confess,  my  difficulty  is  on  the  point  which  I  have 
last  mentioned. 

Lord  Gillies.— I  wish  the  informations  to  be  full,  upon 
all  the  branches  of  the  case. 

The  proceedings  of  the  Court  were  entered  on  the  record 
m  the  following  terms  : 

*  "  His  Majesty's .  Advocate  represented,  that,  since  the 
^  seniee  of  die  indictment  above  mentioned,  he  had  rais- 
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^^  ed  and  exeeatecl  a  new  indictment  against  the  pannel; 
<<  the  diet  whereof  aba  stands  adjourned  to  this  day.  He 
<<  therefore  moved  their  Lordships  to  desert  the  diet  of  the 
<<  first  indictment,  reserving  to  him  to  insist  upon  the  seocmd 
<<  indictment  as  accords.*" 

<^  The  Lord  Justice-Clerk,  and  Lords  Commissioners  of 
<<  Justiciary,  in  respect  of  what  is  above  represented,  desert 
**  the  diet  of  the  mst  indictment  against  the  said  Andrew 
<<  M'Kinley,  reserving  to  his  Majesty^s  Advocate  to  insist 
^<  upon  the  second  indictment,  as  accords.  ' 

(Signed)        D.  Boyle,  I.P.D.'^ 

And  the  second  indictment  being  called,  and  <<  the  pannel 
^<  being  interrogated  thereupon,  he  answered  Not  GutUyJ" 

After  parties  procurators  had  been  heard  at  very  great 
length,  upon  the  relevancy  of  the  indictment, 

His  Majesty^s  Advocate  moved  the  Court  to  desert  the  diet 
of  the  present  indictment  pro  loco  et  temporey  as  he  meant 
to  serte  the  pannel  with  a  new  indictment. 

'  <<  The  Lord  Justice-Clerk,  and  Lords  Commissioners  of 
<<  Justiciary,  in  respect  of  what  is  above  represented,  desert 
«  the  diet  against  the  pannel  pro  loco  a  tempore. 

(Signal)        D.  Boylb,  I.P.D." 

^*  Thereafter  a  petition  was  presented  to  the  said  Lords, 
in  name  of  His  Majesty^s  Advocate,  craving  a  warrant  for 
recommitting  the  said  Andrew  M^Kinley  to  the  Castle  of 
Edinburgh,  till  liberated  in  due  course  of  law,  which  was 
granted  accordingly. 
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Lord  Justice  CLERK.-^Aiidrew  M*Kinley,  attend  to  the 
indictment  against  you  which  is  now  to  be  read. 

Andrew  M^Kinley,  present  prisoner  in  the  castle  of 
Edinburgh,  jou  are  indicted  and  accused,  at  the  instance 
2  a 


of  Alexander  M acokochik  of  Meadowbank,  bis  Majes- 
ty's Advocate,  for  his  Majesty's  interest :  That  albeit,  by 
an  Act  jMssed  in  the  fifty-second  year  of  hb  present  Ma^ 
jesty's  reign,  entitled,  *<  Aji  Act  to  render  more  effectual  an 
««  Act  passed  in  the  thirtv-seventh  year  of  his  present  Ma- 
«c  jesty,  for  preventiil)|  tA\e  A^dmktet^ribg  or  Taking  Un- 
«Mawful  OatW^  i^is  ^^  ^^  enacted,  **  That  every  per- 
<«  son  who  shall,  in  any  manner  or  form  whatsoever,  aomi- 
*<  nister,  or  cause  to  be  administered,  or  be  aiding  or  as- 
*'  sistin^  at  the  administering/  of  any  6ctk  or  engagement, 
<«  pur]porting  or  intefiditkg  to  bind  ther  ^rsoV  takinfg  the 
<<  same  to  commit  any  treason  or  murder,  or  any  felony 
<«  punishable  by  law  with  death,  shall,  on  conviction  thereof 
''  by  due  c6urse  of  hkw^  be^  sEdjudj^  ftnlty  tt  fek>ny,  and 
«<  suffer  death  as  a  felon,  without  benefit  of  cler;^.''  And 
further,  by  section  fourth  of  the  sttd  act,  it  is  enacted, 
<<  That  persons  aiding  and  assisting  at  the  administering  of 
*^  any  such  oath  or  ensAgenienty  as  aforesMd,  and  persons 
^<  causing  any  such  oatn  or  engagement  to  be  admimstered, 
**  though  not  present  at  the  administering  thereof,  shall  be 
*<  deemed  principal  offenders,  and  shall  be  tried  as  such  ; 
^  atrd,  oti  canvjietk>n  thereof  by  due  coarse  of  law,  rihdl:  b6 
*^  adjudged  goiky  of  fcl<my,  and  shall  suffer  deith  as  fe- 
*^  Ions,  withont  lienefit  of  cletgy,  although  the  persons  or 
^*  person  who  actually  administered  such  oatli  or  engage- 
**  ment,  if  any  such  tmre  sbidl  h^^shaU  not  have  been  tried 
«  or  convicted.''  And  further,  by  section  sixth  of  the  said 
act,  it  iff  enacted,  *'  Hiat  anv  ^tigstgertttttt  or  obligation 
*<  whatsoever,  in  the  nature  of  ten  oirih,  purporting  or  in- 
<«  tending  to  bhid  the  pereton  taking  the  same  to  cotnmit  any 
«« tre)9(son  oir  murder,  <Mr  any  felony  punishable  hv  low  with 
**  death,  shall  be  deemed  an  oath  within  the  intent  and 
<<  meaning  of  this  aot^  in  whatever  form  or  manner  the 
<^  same  shall  be  administered  or  taken,  and  whether  the 
<^  same  shall  be  actually  administered  by  any  person  or 
^*'  persons  to  any  other  person  or  persons,  or  taken  by 
^'  any  other  person  or  persons,  wittiout  any  administra- 
"  tion  thereof  by  any  other  person  or  persons :"  Yet  true 
it  is  and  of  verity,  that  you  the  said  Andrew  M'Kin- 
ley  are  guilty  of  the  said  crimes,  or  of  one  or  more  of 
thrill,  actor,^  or  art  mid  part:  In  so  far  as,  you  the  said 
Andrew  M^Kinley  did,  at  secret  meetings,  and  on  other  oc* 
ca&ions,  ift  Glasgow,  and  in  the  vicinity  thereof,  in  the 
course  of  the  iHonths  of  November  and  December  1816, 
and  January  and  February  1817,  wickedly,  maliciously^ 
and  feloniously  administer,  or  cause  to  be  administered,  or 


did  aid  9r  j^iast  at  the^f^dminis^n^  to  a  greajt  number  .^f 
persons,  to  the  fupiiou^t  of  .severajl  huQ^Ms,  an  o^th  or  en- 
gagement, or  fm  en^igement  or  obli^tion  in  the  n^iture  .of 
an  o^th,  pyijpprtiqg]  ojr  i^tepding  ^o  b\xi4  }i^  jperson9  taicin^ 
the  same  to  cQn\mit  txea^ofx^  u^  Qbtaining  annual  parlia,- 
ments^  apd  upiv^rsal  ^ufir^ge  .by  pljiysical  strength  or  force, 
and  thereby  effecting  the  subversion  o(  the  established  gc^ 
vemmenti  iawsj  and  constitution  of  this  lungdom,  by  iin- 
lawful  and  viplctnt  meao^j;  wj^ioh  oath  or  cng^tgement^  or 
en^ngemept  ,or  pbli^^i^a  in  the  n^tujre  of  ^q^Qatji^  ^as  in 
die  foUowiiQg  terms, ^r  to  the  following  purport : — **  In  aw. 
**  ful  presen^p^  of  Gh>d>  I,  A  B,  do  yoluA^nly  swjear,  That 
**  I  will  pcorseve^  jin  my  c^iyleavourin^  to  form  9  jirpther- 
*^  hood  of  affeotion  amongst  Britqns  pf  every  description, 
.^^  who  ^eure  considered  worthy  of  confidenoe ;  ^^4  tliat  I  will 
*<  persevere  in  my  ei^deavours  to  obtain  for  all  the  people 
<<  m  Great  Britain  and  Ireland,  not  disqualified  by  crimes 
<<  or  insanity^  the  elective  franchise,  at  the  age  of  twenty- 
<^  one,  with  free  and  equal  representation,  4^id  annual  par- 
*^  liaments ;  and  that  1  will  support  the  same  to  the  ut- 
*^  most  of  my  power,  either  by  moral  or  physical  strength 
*<  (or  force),  as  the  case  may  require :  And  I  do  further 
*^  swear,  that  neither  hopes,  fears,  Rewards,  pt  punishments, 
**  shall  induce  me  to  inform  on,  or  give  evidence  against, 
*^  any  member  or  members,  collectively  or  individualfv,  for 
^<  any  act  or  expression  done  or  made,  in  or  out,  in  this  or 
<<  similar  socieUes,  under  the  punishment  of  death,  to  be  inr 
**  flicted  on  me  by  any  member  or  members  of  such  socie« 
**  ties.  So  hcdp  me  God,  and  keep  me  stedfast.^  And 
more  particularly,  (1.)  at  a  secret  meeting,  held  at  the 
house  of  Hugh  Dickson,  then  weaver  in  Abercromby 
Street,  or  Calton  of  Gla3gow,  or  elsewhere  at  Glasgow,  gr 
in  the  immediate  vicinity  thereof,  you  the  said  Andrew 
jIM'Kmley  did,  upon  the  20th  day  of  Dcce^)ber  1816,  or 
ypon  one  or  other  of  (he  days  of  that  month,  or  of  Novem- 
ber immediately  preceding,  or  of  Januarjr  immediately^'  fol- 
lowing, wickedly,  maliciously,  aod  feloniously  administer, 
or  ca^ise  to  be  aaroinistered,  or  did  aid  or  assist  at  the  ad- 
ministering to  Peter  Gibson,  John  M^Lachlane,  John 
Campbell,  and  Hugh  Dickson,  all  present  prisoners  in  the 
castle  of  Edinburgh,  or  to  one  or  other  of  them,  and  to 
other  persons,  whose  names  are  to  the  prosecutor  unknown, 
an  oatn  or  engagement,  in  the  terms  above  set  forth,  or  to 
the  same  purport,  or  an  engagement  or  obligation  in  the 
nature  of  aq  o^th,  in  the  terms  above  set  forth,  or  to  the 
same  purport.    And  further,  (^.)  you  the  said  Andrew 
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M^Einley  did,  upon  the  1st  day  of  January  1817,  or  on 
pne  or  other  of  the  days  of  that  month,  or  of  November  or 
December  immediately  preceding,  at  a  secret  meeting,  held 
in  the  house  of  William  Leggat,  then  change-keeper.  King 
iStreet,  Tradestown,  in  the  vicinity  of  Gmsgow,  or  else- 
ivhere  at  Glasgow,  or  in  the  vicinity  thereof,  wickedly,  ma- 
licieusly,  and  feloniously  administer,  or  cause  to  be  admi- 
nistered, or  did  aid  or  asast  at  the  administering,  to  the 
said  Peter  Gibson,  John  M^achlane,  John  Cam^ell,  and 
Hueh  Dickson ;  as  also^  to  James  M^Ewan,  now  or  lately 
carding-master  at  Humphrie's  Mill,  Gorbals  of  Glasgow, 
and  M'Dowal  Pate,  or  Peat,  now  or  lately  weaver  in  Pic- 
cadilly Street,  Anderston,  in  the  vicinity  of  Glasgow,  who^ 
conscious  of  their  guilt  in  the  premises,  have  absconded 
and  fled  from  justice;  as  also,  to  John  Connelton,  or 
Congleton,  now  or  lately  cotton-spinner  in  Calton  of  Glas- 
gow, or  to  one  or  other  of  them,  and  to  other  persons, 
whose  names  are  to  the  prosecutor  ynknown,  an  oath  or 
engagement,  in  the  terms  above  set  forth,  or  to  the  same 
purport,  or  an  engagement  or  obligation,  in  the  nature  of 
an  oath,  in  the  terms  above  set  forth,  or  to  the  same 
purport.  And  further,  (3.)  you  the  said  Andrew  M'Einley 
did,  upon  the  4th  day  of  January  1817,  or  on  one  or  other 
of  the  days  of  that  month,  or  of  November  or  December 
immediately  preceding,  at  a  seqret  meeting,  held  in  the 
house  of  Neil  Munn,  then  innkeeper  and  stabler  in  Ingram 
Street,  Glasgow,  or  elsewhere  at  Glasgow,  or  in  the  vicini- 
ty thereof,  wickedly,  maliciously,  and  feloniously  admi- 
nister, or  cause  to  be  administered,  or  did  aid  or  assist  at 
the  administering,  to  the  said  Peter  Gibson,  John  M'Lach- 
lane,  John  Campbell,  Hugh  Dickson,  M^Dowal  Pate,  or 
Peat,  and  James  M^Ewan ;  as  also,  to  James  Hood  and 
John  Keith,  both  present  prisoners  in  the  castle  of  Edin- 
burgh, and  to  Andrew  Sommerville,  John  Buchanan,  and 
James  Robertson,  all  now  or  lately  prisoners  in  the  tol- 
booth  of  Glasgow,  or  to  one  or  other  of  them,  and  to  other 
persons,  whose  names  are  to  the  prosecutor  unknown,  an 
oath  or  engagement,  in  the  terms  above  set  forth,  or  to  the 
same  purport,  or  an  engagement  or  obligation  in  the  na- 
ture of  an  oath,  in  the  terms  above  set  forth,  or  to  the 
same  purport  And  further,  you  the  said  Andrew 
M'Kinley  did,  upon  the  5th  day  of  February  1817, 
Or  on  one  or  other  of  the  days  of  that  month,  or  of 
January  immediately  preceding,  at  a  secret  meeting,  held 
at  the  house  of  John  Robertson^  then  innkeeper  and 
stabler  in  Gallow^ate  of  Glasgow,  or  elsewhere  at  Glasgow^ 


or  in  the  immediate  vicinity  thereof,  wickedly,  maliciously, 
and  fbloniously  administer,  or  cause  to  be  administered,  or 
did  aid  or  assist  at  the  administering,  to  the  said  James 
Hood,  James  Robertson,  Andrew  Sommerrille,  and  John 
^Buchanan,  as  also  to  James  FinlayaoD,  present  prisoner  m 
the  castle  of  Edinburgh,  er  to  one  or  other  of  them,  and 
to  other  pennna,  whose  names  are  to  the  prosecutor  un* 
Icnown,  an  oath  or  engagement,  in  the  terms  above  set  forth, 
or  to  the  same  purport,  or  an  engagement  or  obligation  in 
the  nurture  of  an  oath,  in  tlie  terms  above  set  forth,  or  to 
the  same  purport  And  you  the  said  Andrew  M^Einley 
having  been  present,  together  with  all  or  part  of  the  per- 
sons wove  designed,  at  a  secret  meeting,  held  for  the  pur- 
pose of  administering,  or  cau^ng  ^o  be  administered,  the 
said  oath  or  engagement,  or  for  other  purposes  to  the  pro- 
secutor unknown,  at  the  house  of  Alexander  Hunter,  then 
changekeeper  in  the  Old  Wynd  of  Glasgow,  on  the  22d 
day  of  February,  1817,  and  having  been  there  apprehend- 
ed, conscious  of  your  guilt  in  the  premises,  did  assume  tha 
false  name  of  John  Brptherstone ;  and  having  been  taken 
before  Robert  Hamilton,  Esquire,  Sheriff-depute  of  Lanark- 
shire, you  did,  ip  his  presence,  at  Glasgow,  on  the  28th 
day  of  February,  1817,  and  on  the  11th  day  of  March, 
1817,  emit  and  subscribe  two  several  declarations;  and 
having  been  taken  before  Daniel  Hamilton,  Esquire,  one  of 
the  Sheriffs-substitute  of  Lanarkshire,  you  did,  in  his  pre- 
sence, at  Glasgow,  on  the  4th  day  of  March,  1817,  emit 
and  subscribe  a  declaration ;  and  having  been  taken  before 
Hugh  Kerr,  Esquire,  one  of  the  Sheriffs-substitute  of 
Lanarkshire,  you  did,  in  his  presence,  at  Glasgow,  on  the 
5th  day  of  March,  1817,  emit  and  subscribe  a  declaration  ; 
and  having  been  taken  before  James  Wilson,  Esquire, 
Sheriff  substitute  of  the  county  of  Edinburgh,  you  did.  in 
his  presence,  at  Edinburgh,  on  the  18th  day  of  March, 
1817,  emit  and  subscribe  a  declaration  ; — all  which  decla- 
rations, being  to  be  used  in  evidence  against  you  at  your 
trial,  will,  for  that  purpose,  be  lodged  in  due  time  in  the 
hands  of  the  clerk  of  the  High  Court  of  Justiciary,  before 
which  you  are  to  be  tried,  that  you  may  have  an  opportu- 
nity of  seeing  the  same.  At  least,  times  and  places  foresaid, 
the  said  oath  or  engagement,  or  an  oath  or  engagement  in 
the  foregoing  purport,  or  an  engagement  or  obligation  in 
the  nature  of  an  oath,  in  the  terms  above  set  forth,  or  to 
the  foregoing  purport,  purporting  or  intending  to  bind  the 
persons  taking  the  same  to  commit  treason,  as  said  is,  was 
wickedly,  maliciously,  and  feloniously  administered,  or  cau€- 


ed  to  be  adminUtered,  m  i^oresaid ;  and  some  fencm  or 
pei%oD9  did  aid  or  assist  at  the  adDUDisterioe  thereof;  ^n^ 
you  the  said  Andrew  M^Einley  are  guilt^r  of  me  said  erioies, 
pr  of  one  or  more  of  tbem^  actor,  or  art  and  part  Alt 
vhicb>  or  part  thereoj^  being,  found  proven  by  the  verdict 
of  an  Assize,  befiaiie  the  lA>nl  JiuticOi^Genflralp  the  Lor4 
Justioe-CIerl^  and  Lords  Commis^oners  of  JusUciary,  you 
the  said  Andrew  M^Knley  ought  to  be  punished  with  tba 
pains  of  law,  to  dfster  others  from  committmg  the  like  crimea 
in  all  time  coming. 

H.  Home  Druhkovp,  4'  P- 


LIST  OP  WITNESSES. 

1  Bobert  Hamilton^  Esquire,  Sheriffdeppte  of  Lanark? 
shire. 
4  2  Daniel  Hamilton,  Esquire,  pne  of  the  SheriffS»-substitute 
of  Lanarkshire. 

3  Hugh  Kerr,  Esquire,  one  of  the  Sherifts-substitute  of 

Ijanarkshire. 

4  James  Thomson,  clerk  tp  John  Drysdale,  Sheriff-clerk 

of  Lanarkshire. 

5  Matthew  Bums,  clerk  to  George  Salmond,  procurator* 

fiscal  of  Lanarkshire. 
'6  John  Leslie,  clerk  to  the  said  John  Drysdale. 

7  Joseph  Reid,  writer  in  Glasgow. 

8  Greorge  Salmond,  Procurator-fiscal  of  Lanarkshire. 

9  James  Wilson,  Esquire,  one  of  the  Sheriffs-substitute 

of  the  county  of  Edinburgh. 

10  Archibald  Soott,  Procurator-fiscal  of  the  county  of  Edin^ 

burgh. 

1 1  James  Currie,  writer,  Sheriff-clerk's  office,  Edinburgh. 

12  Alexander  Calder,  Sheriff-officer  in  Glasgow. 

13  Alexander  Hunter,  now  or  lately  changekeeper,  Old 

Wynd  of  Glasgow. 

14  Marion  McLaren,  or  M^Lachlan,  now  or  lately  servant 

to  the  said  Alexander  Hunter. 

15  John  Robertson,  now  or  lately  innkeeper  and  stabler, 

Gallowgate,  Glasgow. 
^6  Agnes  Campbell,  wife  of  Thomas  Dpw,  now  or  lately 
steam-boiler-maker  and  smith  at  Girdwood  and  Com* 
panj's  foundry  in  Hutcheson  Town,  in  the  vicinity  of 
QIasgow. 


17  Janet  Heitoul^  now  or  totehr  nervtttit  to  Neil  iKunti, 

now  or  lately  iottkeepetana  stabler  in  Ingram  Street, 
Glasgow. 

18  Alison  Wilson,  now  or  lately  servant  to  the  said  Neil 

Munn. 

19  Matthew  t'yfc,  n6w  cfr  lately  si»rit-dealer  in  Wilson 

Street,  GlasgdW. 

20  Jean  Boyd,  wife  dliht  md  Matthew  Fyfe. 

21  William  Leggat,  ndw  or  lately  changefceeper  in  King 

Street,  comer  of  Centrcf  Street,  TradesfCofwn,  in  the 
vionity  of  Glasgow. 

22  John  Mitchell,  weavet,  now  or  laltely  residing  in  Wil- 

kie's  Land,  Charles  Street,  Cahon  of  Glasgow. 

23  Hugh  Dickson,  present  prisoner  in  the  castle  of  Edin- 

burgh. 

24  Peter  Gibson,  present  prisoner  (here. 

25  John  M'Lachlancf,  present  prisoner  t^ere. 
20  James  Finlayson,  ptesent  prisoner  there. 

27  John  Campbelt,  present  ptisotier  there. 

28  James  Hood,  present  prisoner  there. 

29  William  Shnjpson,  lately  prisoner  in  the  castle  of  Edin- 

burgh, and  now  or  lateljr  changekeeper  in  Main  Street, 
Anderston,  in  the  Ticinity  of  Glasgow. 

H,  Home  Deumiiond,  J.  B.    * 

LIST  OF  ASSIZE. 

Canaity  tf  EihdmrgK 
David  Gray  of  Snipe. 
John  Thomson  of  Burnhouse. 
George  Jeffrey,  grocer  in  Didkeith. 
Richard  Muschet,  merchant  there; 
h  James  Mutter,  farmer,  Longside. 
James  Niblie,  farmer,  Easter  Cowden. 
David  Thomson,  farmer,  Wester  Cowden. 

C6unty  of  Haddington. 
John  And6rson  of  Whitburgh. 
Thomas  Mitchell  of  Westbtuns  Mains. 
10  Charles  Crawford,  farmer.  East  Fortune. 
Mark  TumbuU,  farmer.  Upper  Bolton. 
James  Wilson,  jfarmer,  Bolton. 

Cotm/y  of  Linlithgow, 
WilBani  Wilkie  of  Magdalens. 
WilKam  Shillinglflw  of  Boghead. 


15  Andrew  Mitchell,  fanner,  Kinneil  Eerse. 
John  Boss,  farmer  at  Borrowstovn. 
John  Thomson,  fanner  at  Inneravon. 

City  of  Edinburgh. 

Richard  Johnston,  banker  in  Edinburgh. 

James  M*Kenzie,  goldsmith  there. 
£0  Robert  Green,  watchmaker  there. 

Robert  Slater,  dye-cutter  there. 

William  Neilson,  painter  there. 

James  Yule,  baker  there 

Andrew  Grierson,  tailor  there. 
25  Patrick  Main,  painter  there. 

John  Lauder,  merchant  there. 

Samuel  Hopperton,  grocer  there. 

John  Brown,  merchant  there. 

Robert  Mitchell,  merchant  there. 
30  William  Lockbart,  tinsmith  there. 

John  Sinclair,  seed-merchant  there. 

William  Scott,  pewterer  there. 

Alexander  Johnston,  ironmonger  there. 

George  Gray,  baker  there. 
35  Thomas  Edmonstone,  ironmonger  there. 

William  Murray,  baker  there. 

John  Smith,  spirit-dealer  there. 

Thomas  Hunter,  merchant  there. 

Town  ofLeilh, 
John  Sharp,  wine-merchant  in  Leith. 
40  Archibald  M^Dowall,  merchant  there. 
James  Ogilvie,  wine-merchant  there. 
Robert  Strachan,  merchant  there. 
Robert  Sanderson,  cooper  there- 
Robert  firunton,  merchant  there. 
45  John  Calder,  grocer  there. 

D.  Boyle. 
Geo.  Ferguson. 
David  Douglas. 

Lord  Justice  Clerk.— What  do  you  say  to  this  in- 
dictment P  Are  you  guilty  or  not  guilty  of  the  charges  con- 
tained in  it  ? 

Andrew  M'Einley. — Not  guilty. 

Lord  Justice  Clsbk.— When  the  case  was  formerly 
before  us,  a  full  and  very  able  discussion  took  place.  There 
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18  some  variation  between  the  present  and  the  former  in- 
dictments,  but  the  crime  charged  in  them  is  one  and  the 
same;  and,  therefore,  the  resolution  then  formed,  your 
Lordships  will  now  carry  into  effect,  by  ordering  informa- 
tions on  the  relevancy  of  the  indictment 

LoED  Advocate.— I  think  it  proper  to  state,  that  my  ob- 
ject is  to  bring  this  case  before  a  jury  as  speedily  as  possible ; 
and  knowing,  from  what  was  formerly  thrown  out,  that  when 
an  interlocutor  should  be  pronounced,  your  Lordships  would 
direct  informations  should  be  given  in,  I  have  had  Uie  infor- 
mation for  the  Crown  prepared,  and  actually  printed,  and  it 
will  be  ready  to  be  thrown  off  without  delay.  For.  the  pur- 
pose of  dispatch,  and  in  order  that  no  delajr  may  take  place  in 
brin^ring  on  this  trial,  I  crave  your  Lordships  to  direct,  that 
the  mfoxmation  for  the  pannel  shall  be  ready  within  a  short 
time  from  this  date. 

LoBD  Justice-Cleek.— "As  there  was  a  very  full  argu- 
ment on  the  relevancy  in  the  case  of  Edgar,  where  the  in- 
dictment was  similar  to  the  indictment  served  on  this  pannel ; 
and,  as  the  second  pleading,  followed  out  the  same  argument 
as  the  first,  we  can  have  no  difficulty  in  ordering  the  infor- 
mations to  be  given  in  at  an  early  pmod. 

Mr.  CocxBiTEK. — Mr.  Monerieff,  notwithstancUng  his  nu- 
merous avocations,  has  undertaken  to  write  the  information 
for  the  pannel.  In  fixing  the  period  for  giving  in  the  infor- 
mations, you  will  consider  he  has  not  yet  seen  the  paper  given 
in  for  the  other  party.  The  last  diet  was  about  three  weeks 
ago ;  so  that  the  prosecutor,  knowing  the  nature  of  his  indict- 
ment, has  virtually  had  three  weeks  to  prepare  his  informa- 
tion. Therefore,  as  three  weeks  have  been  taken  by  the 
Crown  counsel,  you  must  give  us  an  equal  period  to  prepare 
the  information  for  the  pannel. 

LoED  Justice-Cleek. — The  indictment  was  served  three 
weeks  ago. 

LoED  Advocate. — ^Your  Lordships  will  also  observe, 
that  the  parties  heard  each  other'^s  pleadings.  I  am  happy, 
both  for  the  sake  of  the  pannel  and  the  law,  that  Mr.  Mon- 
^ieff  is  to  write  the  infonxiation  on  the- other  side.  Butj  if 
Mr.  Monerieff  cannot,  from  his  other  avocations,  accomplish 
his  task  within  a  short  period^  ther^  axe  other  seven  counsel 
for  the  pannel,  of  the  first  eminence  at  the  bar,  and  surely,  by 
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this  great  band  of  counsel,  the  paper  might  be  prepared  widw 
out  delay. 

Mr.  CocKBURK. — If  each  took  a  page  in  turn,  it  might/ 
soon  be  done.  There  are  three  counsel  for  the  Crown>  and, 
from  the  statement  wc  have  heard,  I  presume  each  may  have 
taken  a  week  in  the  preparation  of  their  paper.  But,  as  Mr. 
Moncrieff  is  himself  to  write  the  whole  of  the  information  for 
the  pannel,  three  weeks  must  be  given  to  him. 

SoLiciTOB^GENBRAL.-^There  are  eight  counsel  for  the 
pannel,  and  when  they  select  a  particular  one  from  among 
themselves  to  write  the  information,  they  are  not  entitled  to 
get  delay  on  account  of  the  numerous  avocations  of  the  coun- 
sd  so  selected.  The  <^TCumstance,  therefore,  of  that  counsel's 
avocations,  cannot  be  listened  to  as  any  excuse  for  asking  de- 
lay in  preparing  the  information  for  the  pannel. 

Lord  Hebmand.  — -I  cannot  distinguish  between  one 
counsel  and  another  in  doing  his  duty. 

Lord  Justice-Clerk. — If  this  were  the  first  time  of  or* 
dering  informations  on  the  indictment,  your  Lordships  would 
naturally  give  full  and  competent  time  to  prepare  them.  But 
this  case  stands  very  particularly  situated.  We  have  had  most 
full  and  able  debates  upon  the  relevancy ;  but,  fi^m  the  im« 
portance  of  the  case,  you  thought  it  right  to  have  the  argu- 
ment stated  in  writing.  The  Court  does  not  wish  more  ver- 
bal discussion  ;  and,  the  only  question  is>  now  that  the  diet 
has  arrived,  What  is  a  competent  time  to  give  for  preparing 
the  information  ?  The  pannel  has,  again  and  again,  been 
brought  here,  from  circumstances  which  we  could  not  help ; 
and  we  are  not  to  allow  the  case  to  be  protracted.  Let  die 
information  for  the  pannel  be  given  in  ten  days  hence,  or  this 
day  fortnight. 

Mr.  Cockburm. — From  Mr.  MoncrieflTs  situation,  that  is 

Siving  him  no  time  at  all.  He  cannot  begin  before  Wednes* 
ay,  as  he  has  not  seen  the  other  parties'  pleadings.  Four  or 
five  days  must  pass  before  he  does  so,  and  then  he  has  not  four 
or  five  days  to  write. 

Lord  Hkrmand. — It  is  a  very  different  thing,  after  hearins 
these  pleadings,  to  write  the  information^  firom  what  it  would 
have  been  had  these  not  taken  place. 
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The  Lord  Justice-Clerk  mentioned,  that  the  former  de- 
bate had  been  taken  in  short  hand,  and  furnished  to  the 
judges. 

Lord  Gillies.— The  shortest  time  possible  should  be  fix- 
ed upon. 

Lord  Hermand. — I  think  that  better  for  the  pannel. 

Lord  Gillies. — ^We  are  to  consider  the  informations  this 
day  fortnight.  If  we  find  that  inconvenient,  by  a  short  minute, 
the  consideration  can  be  delayed  till  the  Wednesday  follow- 
ing. 

Mr.  CocKBDRK. — Is  it  to  be  this  day  fortnight  or  three 
weeks  ?  The  trial  might  be  postponed  a  week. 

Lord  Gillies. — The  collection  of  the  witnesses  and  jury 
should  be  considered. 

Lord  Justice-Clerk. — I  have  no  wish  to  press  my  own 
opinion,  if  any  of  your  Lordships  think  differently. 

Lord  Reston.-*I  think  ten  days  sufficient  to  allow  for  the 
information  ;  but  I  have  no  objections  to  longer  time  being 
granted.  I  have  no  objection  to  an  indulgence  to  Wednesday 
fortnight  on  both  sides, 

interlocutor. 

*'  The  Lord  Justice-Clerk  and  Lords  Commissioners  of 
^'  Justiciary,  ordain  parties  procurators  to  give  in  informations 
^^  upon  the  relevancy  of  the  indictment,  to  the  clerk  of  Court, 
'^  in  order  to  be  recorded ;  the  prosecutor  to  give  in  his  infer- 
^^  mation  on  or  before  Thursday  next,  and  the  procurators  for 
^'  the  pannel  to  give  in  his  information  on  or  before  the  ninth 
*'  day  of  July  next — Continue  the  diet  against  the  pannel 
^  till  Monday,  the  14th  day  of  the  said  month  of  July,  and 
^^  ordain  all  concerned  to  attend,  each  under  the  pains  of  law ; 
^^  and  the  pannel,  in  the  mean  time,  to  be  carried  back  to  the 
^<  castle  of  Edinburgh.^^ 


June  26,  1817. 


INFORMATION 


ALEXANDER  M ACONOCHIE,  jEsy.  of  Meaiowbank, 
his  Majestys  AdvocaiCf  for  his  Majestjfs  tnteresfy 

AOAXXST 

ANDREW  MCKINLEY,  present  Pristmer  in  the  Castle  of 
Edinburgh — Fannel. 

Afteu  hearing  counsel  a  second  time  on  the  relevancy  of  June  s» 
the  charts  airainst  the  pannel,  the  first  argument  in  the  case     ^^^^* 
of  William  Edgar  having  been  equally  applicable  to  the  pre- 
sent, your  Lor£hip8  still  expressed  a  wish  to  have  an  oppor- 
tunity of  considering  a  written  pleading  before  delivering  your 
opinions.     It  was  then  suggested,  that  it  would  be  better  to 
serve  the  pannel  with  a  new  indictment,  before  writing  the  in- 
formations, in  consequence  of  some  verbal  objections  to  the  in- 
dictment, then  depending,  which  had  occurred  to  the  Court. 
The  course  pointed  out  by  your  Lordships  has  accordingly 
been  followed.     The  diet  of  the  former  indictment  having 
been  deserted,  another  was  immediately  served ;  and  an  in- 
terlocutor, ordering  informations,  was  then  pronounced;  in  JuneSS, 
obedience  to  which,  this  paper  is  presented.  ^^^^' 

After  the  consideration  tnat  has  been  already  given  to  the 
case,  the  prosecutor  cannot  flatter  himself  with  the  hope  of 
stating  any  new  views  of  the  subject  that  are  likely  to  appear 
of  much  importance.  Neither  does  he  think  he  would  be 
justified,  by  any  inducement  of  novelty,  in  abandoning  those 
grounds  on  which  he  long  ago  formed  his  opinion,  that  the 
charge  against  the  pannel  ought  to  pass  to  an  assize ;  an  opi- 
nion from  which,  as  yet,  he  has  seen  no  cause  to  depart.  He 
conceives  that  he  will  best  discharge  his  duty,  by  pointing  out 
those  leading  views  of  the  case  on  which  he  expects  the  deci- 
sion will  ultimately  rest ;  and  will  not  fatigue  your  Lord- 
ships or  himself,  by  entering  upon  the  endless  minutia  of  ver- 
bal criticism,  or  expatiating  on  the  boundless  field  of  general 
discussion,  which  tne  combined  efforts  of  so  many  learned  men 
have  employed  in  preventing,  or  at  least  delaying  for  a  time, 
the  trial  of  the  offence  charged  against  the  pannel. 

3  a 


The  statute  libelled  on  is  of  recent  origin,  and  was  intend* 
ed  to  check  a  great  and  alarming  eyil,  which,  of  late  years, 
has  led  to  many  crimes  and  disorders,  and  even  to  insurrec- 
tion and  rebellion,  in  different  parts  of  the  united  kingdom. 
Conspiracies  against  the  lives  and  property  of  others,  and 
against  the  whole  existing  order  of  society,  were  continually 
breaking  out,  which  had  all  of  them  certain  marked  features 
of  resemblance,  and  all  ultimately  tended  to  the  same  end. 
Those  coni^iracies  were  dangerous,  in  proportion  as  they  were 
systematic;  and  it  was  naturally  thought  that  the  foundation 
of  the  evil  would  be  removed,  if  the  bond  of  union  could  be 
destroyed  by  which  they  were  formed  and  held  together.    Ac« 
cordingly,  the  legislature  declared  it  a  capital  crime  to  ad- 
minister oaths  of  a  particular  description,  uiis  being  invaria- 
bly the  engine  of  mischief  by  which  the  vicious  and  ignorant 
were  united  in  the  prosecution  of  their  own  objects,  or  in  the 
blind  advancement  of  the  more  dangerous  schemes  of  others. 
For  many  years,  the  country  has  not  been  altogether  free 
from  such  combinations ;  and,  although  dormant  for  a  time, 
they  have  always  been  revived  on  the  recurrence  of  any  gene- 
ral discontent  or  distress.     In  the  circumstances  of  the  pre- 
sent time,  they  have  found  unusual  encouragement;    and 
even  the  sober  and  calculating  spirit  of  the  people  of  this  part 
of  the  kingdom  has  not  saved' them  from  the  general  delusion. 
An  association  of  desperate  men  was  formed ;  who  entertained 
sanguine  expectations  that  the  time  was  come  for  a  new  order 
of  tnings,  when  they  might  participate  in  the  power  and  pri- 
vileges of  the  higher  order  of  the  state,  and  share  the  posses- 
sions of  their  wealthy  and  more  industrious  neighbours.    The 
particulars  of  the  rise  and  progress  of  this  conspiracy,  it  would 
not  only  be  foreign  from  the  present  purpose,  but  improper 
and  inexpedient  to  detail ;    and,  in  trutn,  the  description 
would  have  little  to  recommend  it  for  interest  or  novelty. 
Conspirators  of  all  ages  and  countries  have  a  striking  resem- 
blance to  each  other :  "  Bonis  invident;  malos  extoUunt ;  ve- 
**  tera  odere,  nova  exoptant ;  odio  suarum  rerum  mutari  om- 
*^  nia  student ;  turba  atque  seditionibus  sine  cura  aluntur.**^ 

The  proceedings  of  those  persons  were  perfectly  well  known 
to  his  Majesty "*s  Government ;  and,  in  order  to  preserve  the 
tranquillity  of  the  country,  it  at  length  became  necessary  to 
interrupt  their  labours,  before  their  schemes  burst  forth  into 
mature  and  active  operations.  The  contamination,  however, 
had  spread  to  a  considerable  extent,  and  had  struck  deep  root 
in  the  hearts  and  affections  of  the  diseased  part  of  the  commu- 
nity ;  and)  though  checked  for  a  time,  by  the  disclosure  and 
the  fear  of  its  consequences,  there  was  no  doubt  that,  upon 
the  first  opportunity,  the  same,  or  a  similar  plan  of  operation! 
would  be  resumed,  with  increased  vigour  and  activity^ 
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Under  these  circumstances,  it  appeared  to  his  Majesty'^s 
Advocate,  that  the  proper  course  of  his  public  duty  was  to  en- 
force the  provisions  of  the  statute,  which  was  passed  for  the 
express  purpose  of  repressing  such  disorders.  The  pannel 
and  anotaer  individual  were  acoordingly  indicted  to  stand  trial 
for  the  statutory  ofience  of  ^^  administering  an  oath,  purport- 
<<  ing  or  intending  to  bind  the  persons  taking  the  same  to 
**  commit  treason.^' 

The  first  question  that  naturally  arises  upon  this  charge  is,  Con§truc« 
Whether  the  oadi  alleged  to  have  been  administered  by  the  ^^^^  *** 
pannel  did  purport  or  intend  to  bind  the  persons  to  whom  he 
adxninistered  the  same  to  commit  treason.  The  prosecutor  is 
not  bound  by  the  statute  to  set  forth  the  terms  of  the  oath, 
but  only  the  purport  of  it.  And  it  is  not  necessary  that  the 
oath  should  bear,  in  eiqpress  terms,  the  guil^  purpose,  or 
should  have  any  meaning  at  all,  provided  only  it  be  intended 
and  understood  by  the  persons  administering  and  taking  it  to 
have  that  end  in  view.  It  is  plain,  that  a  few  letters  of  the 
alphabet,  or  any  words  of  an  innocent  or  opposite  meaning, 
the  oath  of  aUegiance  itself,  might  have  been  so  administered 
and  taken,  as  to  constitute  the  statutory  crime.  The  prose- 
cutor is  not,  however,  reduced  to  such  a  narrow  case  as  this, 
for  he  produces  the  words  of  the  oath  itself;  and  undertakes 
to  satisfy  your  Lordships,  and  every  reasonable  person  who 
reads  it,  that  the  oath  does  expressly  mean  to  bind  the  per- 
sons taking  the  same  to  commit  treason.  It  therefore  seems 
unnecessary  to  say  any  thing  on  the  construction  put  by  the 
pannel  on  the  phrase  ^^  intending  to  bind,""  by  which  he 
ascribed  inteiUion  to  the  oath,  and  not  to  the  person ;  as  if 
there  were  any  sense  in  p^sonifying  an  oath,  and  giving  it  the 
powers  of  the  understanding  and  the  will. 

Much  eloquence^and  ingenuity  have  been  displayed  in  per- 
verting the  plain  sense  and  meaning  of  the  words  of  the  oath, 
and  endeavouring  to  construe  out  of  them  a  sense  and  mean- 
ing which  they  are  not  calculated  to  convey,  and  which  never 
entered  into  the  imaginations  of  those  who  used  them.  The 
literal  construction  of  the  oath  was  not  for  a  moment  insisted 
on,  but  a  general  declamation  was  delivered  upon  the  indul- 
gence that  ought  to  be  shewn  to  persons  accused  of  crimes,  in 
a  favourable  interpretation  of  every  question  of  law,  and  of 
every  matter  of  fact,  which  is  brought  into  discussion  in  a  cri- 
minal trial.  The  prosecutor  did  not  object  to  any  rule  of  in- 
terpretation, within  the  utmost  bounds  of  reason,  that  might 
be  followed  in  the  construction  of  this  oath  ;  but  he  thought 
it  his  duty  to  protest  against  the  whole  doctrine,  as  applicable 
to  a  question  of  relevancy,  when  the  very  first  act  of  the  mind 
of  the  Judge,  and  of  every  pecaon  engaged  in  the  discussion^ 


is  to  assume  the  truth  of  the  whole  fiicts  as  charged.  In  this 
stage  of  the  process,  every  thing  is  presumed  to  be  done 
wickedly  and  maliciously,  as  libelled.  And  the  question  is. 
If  all  these  things  are  as  stated  by  the  prosecutor,  ought  they 
to  be  followed  by  punishment  f  So  clear  is  this  rule,  that 
things  in  themselves  of  the  most. innocent  description,  if  li- 
belled to  be  done  wickedly  and  maliciously,  or  for  the  accom- 
plishment of  some  illegal  purpose,  are  daily  found  relevant  to 
infer  the  pains  of  law.  It  was  therefore  maintained,  that,  in 
construing  this  oath,  the  purpose  for  which  it  was  intended, 
and  the  whole  circumstances  under  which  it  was  administered, 
were  to  be  taken  into  view ;  not  that  the  prosecutor  conceived 
it  necessary  for  the  case,  to  search  for  matter  of  relevancy  be- 
yond the  words  of  the  oath  itself,  but  because  he  thought 
himself  entitled  and  called  upon  to  maintain  the  plain  rule  of 
law,  as  applicable  to  every  question  of  the  kind. 

The  words  of  the  oath  are  already  too  fieimiliar  to  the  Court, 
and  are  in  your  Lordships^  hands  in  the  indictment ;.  so  that 
it  is  unnecessary  to  quote  them  in  this  place.  Independent 
altogether  of  the  considerations  above  mentioned,  it  is  sub- 
mitted, that  it  is  impossible  to  construe  out  of  the  oath,  stand- 
ing by  itself,  the  reservation  of  illegality  contended*  for  by  the 
pannd.  It  is  an  unambiguous  obligation  to  use  all  moral 
and  phjrsical  strength,  or  force,  that  may  be  necessary  for  the 
end  in  view ;  and  all  attempts  to  prove  the  contrary  must  ap- 
pear hopeless  to  every  unbiassed  mmd.  Forced  constructions, 
fanciful  illustrations,  and  vague  analogies,  will  not  avail  against 
the  plain  meaning  of  the  words,  as  3iey  would  be  understood 
in  the  ordinary  afiairs  of  life.  It  was  justly  observed,  that 
grammatical  niceties  were  not  to  be  employed  in  interpreting 
tne  meaning  of  persons  in  the  lower  orders  of  society';  but  it 
was  afterwards  said,  that  '^  to  support  endeavowa^  to  obtain 
any  thing  is  a  solecism ;  because,  to  support  endeavours  is  no- 
thing else  than  to  endeavour.  Now,  this  is  to  apply  one  of 
tlie  strictest  rules  of  grammatical  construction  to  the  words  of 
**  these  ignorant  people,"^  as  in  the  very  next  sentence  they 
were  called  ;  and  to  apply  it  to  the  effect  of  drawing-  the  con- 
clusion, that,  because  they  did  not  express  themselves  accord- 
ing to  the  correct  rules  of  chaste  composition,  their  wmds  can- 
not bear  the  meaning  which  they  are  expressly  intended  to 
oonvey.  It  was  argued,  that  the  words  ^^  the  same"  may  be 
the  relative  to  several  antecedents ;  and  that  the  pannel  is  en-^ 
titled  to  have  his  choice,  and  to  select  that  antecedent  which  is 
best  calculated  to  convert  the  whole  oath  into  nonsense.  The 
prosecutor  would  feel  ashamed,  in  any  case,  to  enter  into  a  se*- 
rious  discussion  of  such  ^<  unseemly  nieeties^^  so  little  conge<- 
ml  to  the  liberal  sjHrit  of  oiu:  criminal  law.    In  the  present, 
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nothinff  can  be  more  trifling  or  more  useless,  where,  it  is  so 
plain  tnat  there  is  but  one  antecedents  viz.  the  ^^  endeavours 
*^  to  obtain,^  to  which,  by  every  rule  of  common  sense  and 
sound  construction,  this  relative  can  apply. 

The  next  piece  of  violence  that  was  done  to  the  plain  mean- 
ing of  the  oath^  was  the  attempt  to  make  out  that  the  words 
<<  physical  strength'"  are  to  be  ^  understood  individually,  and 
not  collectivfily ;  and  a  distinction  was  attempted  to  be  made 
between  ^^  torasT  and  ^<  strength.**^     This  argument  is  now  in 
a  great  measure  a!bolished  by  the  introduction  of  both  the 
words  into  the  new  indictment ;  as,  according  to  the  best  in- 
formation that  haa  been  obtained,  tliey  were  not  only  used  sy- 
nonimously,  but  promiscuouslv.     But  t)jie  truth  is,  that  the 
observation  never  nad  in  itself,  either  force  or  strength  ;  fo^ 
^<  physical  strength^^  is  unhappily  one  of  the  most  &miliar 
ideas  and  most  common  expressions  among  the  lower  orders 
of  politicians,  in  speaking  of  the  force  and  power  of  numbers, 
when  brought  into  open  resistance  to  the  nuing  powers ;  ana 
.  3ach  common  use  of  the  expession  is  the  fairest  rule  by  which 
it  can  be  interpreted  in  tne  place  where  it  stands.     This 
^'  [physical  fiirc^^  is  nothing  else  than  the  power  to  be  employ- 
ed in  subduing  the  obstacle  or  contrary  &rce  by  which  unir 
yersal  suffi»ge  is  to  be  prevented ;  that  is  to  say,  the  opeQ 
violence  by  which  this  public  purpose  is  to  ber  accomplished, 
and  the  government  overturned.    It  is  vain  to  say  that  phy- 
fdcal  strength  may  be  exerted  lawfully,  and  to  jpve  strange  ex- 
amples of  its  legal  exercise.     The  question  is  not  what  Tnay 
be  the  meaning  of  any  insulated  words  in  the  oath,  but  what 
is  their  meaning  where  they  stand.     Now,  it  is  plain,  upon 
the  face  of  the  oath,  that  the  whole  powers  of  body  and  mmd 
of  die  conspirators  were  intend^  to  be  called  forth,  not  only 
without  limitation,  but  with  a  distinctly  announced  genarality, 
that  was  to  admit  of  no  exceptions  whatever.     It  was  indeed 
attempted,  on  the  part  of  the  pannel,  to  construe  out  of  the 
oath  a  reservation  of  illegality,  than  which  nothing  could  be 
moce  contrary  to  the  plain  sense  and  meaning  of  the  words. 

The  prosecutor  apprehends  that  the  whole  of  this  argument 
upon  the  meaning  oif  the  oath  received  a  decisive  answer  in  the 
proposal  to  insert  into  it  such  unambiguous  words  as  would 
expressly  convey  the  msafmg  which  it  is  attempted  to  draw 
jhnn  the  words  as  they  stand.  The  result  of  this  experiment 
plainly  is^  to  make  the  oath  oontradict  itself,  and  appear  pal- 
pably absurd ;  whereas,  if  the  argument  on  the  other  side  of 
the  bar  had  been  well  founded,  it  should  have  reconciled  any 
apparent  contradiction;^  and  made  the  whole  consistent,  distinct;^ 
ana  intelligible. 
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It  would  be  an  easy  matter  to  illustrate  die  fw  meaning  of 
the  oath  at  length,  and  to  expoee  the  gross  fiJlacy  and  fiitiKt;^ 
of  every  attempt  to  put  any  other  construction  upon  it  than 
what  it  expressly  hem ;  but  the  prosecutor  cannot  doubt  but 
such  a  task  would  appear  as  useless  to  fowr  I^ordships  as  it 
does  to  bimself.  His  wish  is  to  have  that  meaning  put  upon 
the  words  which  every  man  of  common  sense  would  put  upon 
them  in  the  daily  intercourse  of  life ;  and  he  has  no  doubt 
that  it  is  by  this  test  alone  diat  your  Lordships  will  try  them. 
Indeed,  he  has  been  clearly  of  opinion  from  the  beginning, 
that  all  argument  upon  the  meamng  of  the  oath,  upon  either 
side  of  the  bar,  is  totally  useless,  and  will  produce  no  effect 
upon  the  mind  of  any  unprej^udiped  man  of  common  sense,  who 
pan  read  the  words  befiire  him. 

If  this  b^  the  sound  view  of  the  ease  as  to  the  oonstructioii 
of  the  oath,  standing  by  itself,  ^what  must  your  Lordships 
think  of  it,  when  considered  with  reference  to  all  the  circum- 
stances of  guilt  under  which  it  is  charged  to  have  been  ad* 
ministered  in  this  indictment  f  It  seems  unnecessary  to  do 
more,  than  shortly  to  advert  to  these  circumstance.  They 
were  all  mentioned  in  the  debate;  and  no  answer  was  attempt- 
ed to  be  made  to  their  relevancy  in  the  interpretation  of  the 
oath.  The  mo^t  remarkable  perhaps  of  the  whole  is  the  ad- 
ministration d  the  oath  at  secret  meeiings,  whidi  is  no  more 
consistent  with  innpoent  intention,  than  the  elapse  of  secreej 
fit  the  conclusion  of  the  oath,  which  was  expressly  admitted 
to  be  of  itself  a  punishable  o^mce.  Secrecy  is  thus  admitted 
to  be  an  index  of  a  guilty  purpose ;  and  it  is  of  litUe  moment 
whether  it  is  admitted  or  not,  as  its  existence  unSm  such  cir- 
cumstances is  irreconcileable  with  innocence.  It  will  always 
be  remembered  also,  that  the  secrecy  in  this  case  was  of  no 
pidinAy  description,  as  it  was  a  stanung  rule  of  the  society  to 
inflict  the  pumshment  of  death  upon  those  who  revealed  their 
secrets ;-— an  amiable  feature  of  the  whole  transaction,  and 
which  affinrds  a  pleasant  commentary  on  the  panegyric  that 
was  pronounced^  at  the  first  debate,  on  the  *^  brotherhood  of 
*<  affection,  in  which  it  was  said  to  be  so  becoming  that  all  the 
'*  subjects  of  this  country  should  dwell  together  in  unity !'' 
Indeed,  it  may  be  observed,  by  the  way,  that  it  is  impossible 
to  find  a  better  commentary  upon  the  whole  oath  than  this 
conclusion  affords,  or  a  better  answer  to  the  pure  motives  that 
were  attempted,  with  so  much  ingenuity,  to  be  extracted  firgn) 
the  beginning  of  it : — 

Ut  turpiter  atrum 
Pciinat  in  piscem  muHerformosa  svperne^ 


The  extensivv  natuie  of  this  <<  hrotheriiood^  was  totally 
forgotten  in  the  aiffument  as  to  the  individual  application  of 
the  tenn  ^^  physicsd  8treii{[th  C*  or  rather,  this  argument,  like 
all  the  rest  upon  the  meaning  of  the  oath,  was  founded  on  a 
separate  consideration  of  each  member  and  clause,  independent 
oTall  the  others*  Still  less  was  it  thought  necessary  to  take 
the  slightest  notice  of  the  important  fact  stated  in  the  libel, 
that  the  oath  was  actually  aoministered  to  several  hundred 
persons,  whose  joint  endeavours  were  of , course  to  be  used  for 
the  pranotion  of  the  common  end.  It  will  also  be  remember-^ 
ed,  in  the  construction  of  the  oath^  that  it  is  libelled  to  have 
been  administered  to  several  persons,  who,  conscious  of  their 
guilt  in  the  premises,  have  absconded  and  fled  from  justice. 

The  truth  of  all  these  bcu  must  be  taken  for  granted  in 
the  question  of  relevancy ;  and  must,  therefore,  be  taken  into 
.view  in  this  stage  of  the  process,  in  judging  of  the  meaning  of 
the  oath.  It  will  also  be  kept  in  view,  mat  the  oath  is  all^^ed 
to  have  been  <<  wickedly  and  maliciously  administered,^  and 
did  *^  purport  or  intend  to  bind  the  persons  taking  the  same 
<<  to  commit  treason,  by  obtaining  aimual  parliiunents  and 
<<  universal  sufirage  by  physical  strengdi  or  force  ;^  and  it  is 
submitted,  that  if  the  words  of  the  oath  are  at  all  susceptible 
of  the  meaning  put  upon  them  by  the  prosecutor,  ana  nu;^ 
bear  that  meaning,  your  Lordships  are  bound  to  give  him  cre- 
dit for  the  truth  of  that  construction  which  he  puts  upon  them. 
It  is  quite  a  mistake  to  say,  that  he  must  shew,  in  this  ques- 
tion of  relevancy,  that  the  words  mu$i  of  necessity  bear  thtf  cri- 
minal meaning.  If,  indeed,  the  griminal  meaning  be  plainly 
a  forced  construction,  and  one  which  they  cannot  reasonably 
bear,  your  Lordships  might  hesitate  as  to  sending  them  to  a 
jury,  unless  it  were  allied  that  they  have  a  hidden  or  di£^ 
rent  meaning  from  what  they  express.  But  if  the  meaning  be 
neither  forced- nor  unnatural,  or  if  it  be  at  all  a  reasonable,  or 
effen  possible  construction,  the  prosecutor  is  entitled  to  the 
verdict  of  a  jury  on  the  charge,  and  to  demand  the  assumption 
of  the  truth  of  every  allegation  he  makes  in  the  prelimmary 
BtatKB  of  the  process. 

But  it  is  said,  admitting  the  argument  to  have  fiiiled,  that  xhtii  th« 
the  oath  is  entirely  innocent,  it  by  no  means  follows,  however  oath  Und* 
danmous  or  mischievous  it  may  be  supposed  to  be,  that  it  ^  ^^^^ 
.  binob  the  persons  taking  the  same  to  commit  treason.     It  is  ^*^'""' 
said,  that  it  does  not  necessarily  purport  any  such  engage- 
ment ;  and  the  same  line  of  argument  is  had  recourse  to  here 
that  was  previous^  adopted,  in  order  to  persuade  your  Lord- 
ships that  the  oath  is  totally  innocent.     It  is  unnecessary  to 
leeur  to  what  has  been  said  above,  IfthepanneHjasfid^,  as 
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the  prosecutor  cannot  doubt  he  has,  to  persuade  your  Lord- 
shipa  to  oonatnte  out  of  this  oath  a  reservation  of  illegality ; 
ana  if  the  prosecutor  be  ri^t  in  beUeving,  that  every  man  of 
common  sense,  who  has  these  words  placed  befiire  him  on  any 
ordinary  occasion,  will  at  once  say  that  they  are  nothing  else 
than  an  obligation  to  accomplish  nhe  ends  in  view  by  every 
means  in  the  power  of  the  parties,  without  reservation  or  qua- 
lification whatsoever,  and  especially  by  the  whole  moral  or 
physical  force  in  their  power,  or  at  least  as  much  of  it  as  might 
be  necessary,— othen  the  simple  questimi  remains,— -Supposmg 
these  means  to  have  been  brought  into  action,  and  particular- 
ly aupposing  their  diysical  iaaot  to  h««e  been  hwught  into 
action  for  acoomplisning  the  particular  purposes  in  view,  would 
this  have  amounted  to  the  cnme  of  treason  ?  Now^  upon  this 
point,  it  is  submitted  to  be  dear,  that  the  aooomplishing,  or 
attempting  to  accomplish,  any  public  purpose  by  mice,  especi- 
ally by  the  fiirce  of  numbers,  such  ak  die  alteration  of  any  law, 
or  any  branch  of  the  constitution,  more  particularly  when  the 
alteratbn  is  of  such  a  nature  as  infers  Uie  destructiou  of  the 
whole  frame  and  texture  of  the  government,  is,  by  all  the  au- 
thorities, high  treason.  _  But  upon  this  it  seems  unnecessary 
to  enter ;  and,  indeed,  the  prosecutor  is  unwilling,  and  feels 
it  idtogether  unnecessary,  to  detain  your  Lordships  with  any 
remarks  of  his  upon  a  subject  upon  which  there  are  so  many 
great  authorities,  all  agreeing  with  each  other. 

In  quoting  these  authorities  at  length,  he  is  only  following 
the  example  set  before  him  by  the  English  judges  on  similar 
occasions.  ^*  I  am  peculiarly  happy,^  says  Lord  Lough- 
borough, in  the  address  to  the  grtind  jury  in  the  case  of  Lord 
George  Gordon,  *^  that  I'  am  enabled  to  state  the  law  on  the 
<<  subject,  not  from  any  reasonings  or  deductions  of  my  own, 
«  which  are  liable  to  error,  and  in  which  a  change  or  inaccura- 
«cy  of  expression  might  be  productive  of  mueh  mischief; 
^  but  from  the  first  autnority,  nom  which  my  mouth  only  will 
<^  be  employed  in  pronomunng  the  |aw.  I  shall  state  it  to  you 
<^  in  the  words  of  that  great,  able,  and  learned  judge,  Mr 
<<  Justice  Foster,  that  true  friend  to  the  liberties  of  his  coun- 

**  trv." 

Tne  following  are  the  pass^es  at  length,  and  in  the  otder  in 
which  they  stand  in  the  original,  whidt  Lord  Loughborough 
quotes ;  and,  it  will  be  observed,  that  Mr.  Justice  Foster  be- 
'  gins  the  chapter  with  a  dissent  from  some  of  the  expressions^ 
of  Lord  Hale,  which  were  so  much  dwelt  upon  at  one  period 
of  the  debate,  and  the  present  application  of  which  has  called 
forth  so  many  panegyncs  upon  this  author  in  the  course  of 
these  discussions,      x  our  Lordships  were  even  told,  that» 
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^<  except  Coke^  Lord  Hale  is  the  only  authdr  allowed  to  be 
<<  cited  as  an  authority  in  an  English  Court,^-^-a  position  too 
extravagant  to  require  a  commentary.  But  it  is  a  singular 
Giicum3tauoe,  that  the  English  Judges,  on  such  occasions,  do 
not  appear  to  refer  at  all  to  this  <<  neat  father  0f  the  law  of 
treasons,"*  as  he  was  termed  in  the  agkatt ;  and  that  the  au-* 
thority  to  which  they  do  refer  ooBBUBMnees  with  a  dissent  from 
his  opinions.  Not  that  die  prosecutor  is  ignorant  of  the  great 
name  and  venerable  authority  of  that  excedlent  person,  but  he 
wishes  to  point  out  to  your  Lordships,  that  his  opponents  have 
been  somewhat  too  extravagant  in  their  admiration  of  his  au^ 
thori^,  as  applicable  to  the  ]>resent  case ;  and  that  it  is  usual 
to  looK  to  more  recent  expositions  of  the  law,  composed  in  bet- 
ter times. 

<<  Lord  Chief-Justice  Hale,  speaking  of  sudi  unlawful  FortefV 
*<  assemblies  as  may  amount  to  a  levying  of  war  widiin  the  ^*^ 
^<  25th  Elisabeth,  c.  S,  taketh  a  difierenee  between  those  ^soBL 
'^  insurrections  whidi   have  carried   the   appearance  of  an 
<<  army,  formed  under  leaders,  and  provided  with  military 
'^*  weapons,  and  with  drums,  colours,  ftc.  and  those  other 
*<  disorderly  tumultuous  assemblies,  which  have  been  drawn 
'<  together,  and  conducted  to  purposes  manifestly  unlawful, 
**  but  without  any  of  the  ordinary  shew  and  apparatus^  of  war 
'*  before  mentioned. 

<<  I  do  not  think  any  great  stress  can  be  laid  on  that  dis^ 
<<  tinction.  It  is  true  that,  in  case  of  levying  of  war,  the  in- 
<^  dictments  generally  charge,  that  the  defendants  were  armed 
<<  and  arrayed  in  a  warlike  manner ;  and,  where  the  case 
^<  would  admit  pf  it,  the  other  circumstances  of  swords,  guns, 
<<  drums,  colours,  &c.  have  been  added.  But,  I  think,  the 
*^  merits  of  the  case  have  never  turned  singly  on  any  of  these 
**  circumstances. 

<*  In  the  cases  cfDamaree  and  Purchase,  which  are  the  last 
<<  printed  cases  that  have  come  in  judgment  on  the  point  of 
*<  constructive  levying  war,  there  was  nothing  given  in  evi- 
<<  dence  of  the  usual  pageantry  of  war ;— no  military  weapons 
c(  —no  banners  or  drums— nor  any  regular  consultation  pre-r 
*^  vious  to  the  rising.  And  yet  the  want  'of  those  eircum- 
'^  stances  weighed  nothing  with  the  Court,  though  the  prison^ 
'<  er^s  counsel  insisted  much  on  that  matter.  The  number  of 
**  the  insurgents  supplied  the  want  of  military  weapons ;  and 
^  they  were  provid^  with  axes,  crows,  and  other  tools  of  thef 
^  like  nature,  proper  for  the  mischief  they  intended  to  eflfect : 
**  F'uror  arma  minUtraJt^ 

^^  Sect.  /.--The  true  criterion,  dierefore,  in  all  these  cases, 
^  is  fuo  oriMfto,  did  the  parties  assemble?  For,  if  die ; 


10 

**  biy  be  Upon  aeoount  of  some  pri^te  quaiM,  or,  to  take 

<<  vei^e  of  particular  penons,  the  statute  of  treaaona  bath  al«- 

<<  ready  determined  that  point  in  £Eivour  of  the  subject^ 

P.  210.  "  Sect.  IIL — ^But  in  every  insurrection  which,  in  judgment 

<<  of  law,  is  intended  against  the  person  of  the  King,  be 
«  it  to  dethrone  or  imprison  him— or  to  oblige  him  to  alter  his 
^<  measures  of  government— or  to  remove  evU  counsellors  from 
<<  about  him — these  risings  all  amount  to  levying  war  within 
<<  the  statute ;  whether  attended  with  the  pomp  and  circum* 
*<  stances  of  open  war  or  no.  And  every  conapiracY  to  levy 
*<  war  for  these  purposes,  though  not  treason  within  the  ckoae 
<<  of  levying  war,  is  yet  an  overt  act  within  the  other  clause  of 
*<  compassing  the  Eing'^a  death.  For  these  purposes  cannot  bt 
<*  efiected  by  numbers  and  open  force  without  manifest  danger 
<<  tohisperaon. 

<<  Sect,  /r.«— Insunrections,  in  <Hrder  to  throw  down  all  en- 
<<  dosuies,  to  alter  the  established  law,  or  change  rdiigio% 
*<  to  enhance  the  price  of  all  labour,  or  to  open  all  prisons  ;. 
"  all  risings,  in  order  to  eflSsct  these  innovations,  of  a  public 
^  and  general  concern,  by  an  armed  force,  are,  in  construc- 
'<  tion  of  law,  high  treason,  withm  the  clause  of  levying  war. 
*<  For,  though  they  are  not  levelled  at  the  person  of  the  King, 
'<  thev  are  against  his  royal  majesty ;  and,  besides,  they  have 
*<  a  ^lect  tendency  to  dissolve  all  the  bonds  of  society,  and 
*^  to  destroy  all  property,  and  all  government  too,  by  numbers, 
'<  and  an  armed  ibroe.  Insurrections  likewise  for  redressing 
<<  national  ffrievances,  or  fi>r  the  expulsion  of  foreigners  in  ge- 
"  neral,  or  mdeed  any  single  nation  living  here  under  the  pro- 
*^  tection  of  the  King,  or  for  the  refomuition  of  real  or  im»- 
<^  einary  evils  of  a  public  nature,  and  in  which  the  insurgenU 
<^  have  no  special  interest ;  risings  to  effect  these  ends  by  force 
<<  and  numbers,  are,  by  construction  of  law,  within  the  dauae; 
<<  of  levying  war ;  for  they  are  levelled  at  the  King^s  crown 
"  i^id  royal  digni^.'' 

P.  215.  ^'  Upon  the  trial  of  Damaree,  the  cases  referred  to  bo- 

<<  fore,  in  sections  4th  and  oth,  were  cited  at  the  bar ;  and 
<<  all  the  Jud^  present  were  of  opinion,  that  the  pri- 
«  soner  was  guilty  of  the  high  treason  charg^ed  upon  him 
<<  in  the  inmctment  .  For  here  was  a  rising  with  an 
<<  avowed  intention  to  demolish  all  meeting-houses  in  gene* 
^  ral ;  and  this  intent  they  carried  inlo  execution  as  uir  as 
<<  they  were  able.  If  the  meeting-houses  of  the  Protestant 
^^  dissenters  had  been  erected  and  supported  in  defiance  of  all 
<<  law,  a  rising  to  destroy  such  houses  in  ^eral,  would  haver 
•<  fallen  under  the  rules  laid  down  in  Keikn^^,  with  regard  to 
*<  the  demolishing  all  ba^dy-houses.  But,  smoe  the  meetinf^ 
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<<  houses  rf  Protestant  dissenters  are,  by  the  Toleration  Act, 
^<  taken  under  the  protection  of  the  law,  the  insurrection,  in 
<<  the  present  case,  was  to  be  considered  as  a  public  declara- 
^<  tion  by  the  rabble  against  that  act,  and  an  attempt  to  ren- 
^<  der  it  ineffectual  by  numbers  and  open  Jhrce. 

**  Accordingly,  Damaree  was  found  guilty,  and  had  judg- 
^*  ment  of  death,  as  in  cases  of  high  treason. 

In  the  same  case  of  Lord  6eor^  Grordon,  Lord  Mansfield 
expresses  himself  thus,  in  addressing  the  jury.  **  There  are 
<<  two  kinds  of  levying  war,  one  against  the  person  of  the 
**  King,  to  imprison,  to  dethrone,  or  to  kill  him,  or  to  make 
^'  him  change  measures,  or  remove  counsellors ;  the  odier, 
<<  which  is  said  to  be  levied  against  the  majesty  of  the  King, 
<'  or,  in  other  words,  against  him  in  his  royal  capacity,  as 
**  when  a  multitude  rise  and  assemble  to  attain  by  force  and 
<<  violence  anjr  object  of  a  general  public  nature,  that  is,  levy. 
<<  inff  war  against  the  majesty  of  the  Kins ;  and  most  reason* 
<<  ably  so  held,  because  it  tends  to  dissolve  all  the  bonds  of 
«^  society,  to  destroy  property,  and  to  overturn  government, 
**  and,  by  force  of  arms,  to  restrain  the  King  irora  reigning 
"  according  to  law. 

**  Insurrections,  by  force  and  violence,  to  raise  the  price  of 
*^  wages;  to  open  all  prisons;  to  destroy  meeting-houses;  nay, 
^  to  destroy  all  brothels ;  to  resist  the  execution  of  militia 
^^  laws ;  to  throw  down  all  enclosures ;  to  alter  the  established 
'<  law ;  to  change  religion ;  to  redress  grievances  real  or  pre- 
*<  tended ;  have  all  been  held  levying  war.  Many  other  in* 
*<  stances  might  be  put  I^ord  Chief  Justice  Holt,  in  Sir 
*<  John  Friend^s  case,  says, — <  If  persons  do  assemble  them- 
^'  selves,  and  act  with  force,  in  opposition  to  some  law  which 
<<  they  think  inconvenient,  and  hope  thereby  to  get  it  repeal- 
**  ed,  this  is  levying  war  and  treason.**  In  the  present  case, 
<<  it  don^t  rest  upon  an  implication,  that  they  hoped  by  oppo- 
*<  sition  to  a  law  to  get  it  repealed ;  but  the  prosecution  pro- 
*<  ceeds  on  the  direct  ground,  that  the  object  wasliy  force  and 
<^  violence  to  compel  the  legislature  to  repeal  a  law ;  and, 
*^  therefore,  without  any  doubt,  I  tell  you  the  joint  opinion  of 
<<  us  all,  that  if  this  multitude  assembled  with  intent,  by  acts 
*^  of  force  and  violence,  to  compel  the  legislature  to  repeal  a 
*<  law,  it  is  hiffh  treason. 

^<  Though  the  form  of  an  indictment  for  this  species  of  trea- 
<<son  mentions  drums,  trumpets,  arms,  sworas,  fifes,  and 
'^  guns,  yet  none  of  these  circumstances  are  essential.  The 
'<  question  always  is,  whether  the  intent  is,  by  force  and  vio- 
"**  lence,  to  attain  an  object  of  a  general  and  public  nature  by 
^  any  instruments,  or  1^  dint  of  their  numbers.'^ 
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|it»kiii*t       In  like  uimer,  Sqjeant  Hawkins  thus  esq^resaes  himsdf : 
PteM  of     <c  Xhoge  also  who  make  an  insunection,  in  order  to  ledress  a 
p.  StT^'  ^*  pttUie  grievance,  whether  it  be  a  real  or  pretended  one/and 
«  of  their  own  authonty  attempt  with  fince  to  redress  it,  are 
c<  said  to  levy  war  against  the  King,  although  ihey  have  no 
«<  direct  design  against  his  person,  inasmuch  as  they  insolent- 
<(  ly  invade  his  prerogative,  by  attempting  to  do  that  by  pri^ 
•<  vate  authority,  which  he  by  public  justice  ought  to  do, 
<<  which  manifestly  tends  to  a  downright  rebellion ;  as  where 
V  gveat  numbers  by  force  attempt  to  remove  certain  persons 
**  mxm  the  King;  or  to  lay  violent  hands  on  a  privy  oouncil- 
**  lor ;  or  to  revenge  themselves  against  a  magistrate  for  exe- 
f  <  cuting  his  office ;  or  to  bring  down  the  nrice  of  victuals ;  or 
f  *  to  rerarm  the  law  or  xeliffion ;  or  to  pull  down  all  bawdy- 
<*  houses,  or  to  remove  aU  enclosures  in  general,  &c     But 
**  where  a  number  of  men  rise  to  remove  a  mevance  to  their 
**  private  interest,  as  to  pull  down  a  particular  inclosure,  in- 
<^  trenching  upon  their  common,  &c.  they  are  only  rioters.^ 
Hume,  Mr.  Hume  most  ably  and  accurately  sums  up  the  doctrine 

k 'jllV       ^^  ^  ^  V^^  authorities  in  the  following  terms : — *^  In  the 
^  *<  construction  of  law,  the  levying  of  war  against  the  Kin^  is 

<<  not  unileistood  in  those  insurrections  only  which  have  im- 
<*  mediiOe  relation  to  the  person  of  his  Majesty,  as  if  the  ob- 
<^  ject  be  to  dethrone  or  imprison  him,  or  to  drive  him  out  of 
*'  the  realm,  or  to  cause  him  alter  his  measures,  or  to  remove 
<^  evil  counsellors  £ram  his  presence.  It  equally  embraces  all 
«  those  risings,  which,  though  not  aimed  directly  at  the  per- 
«  son  of  the  Kinff,  are  however  against  his  royal  Majesty, 
<'  that  is,  against  nis  crown  or  royal  dignity,  against  his  pre- 
<<  rogative,  authori^,  or  office.  Under  this  description,  a&. 
<(  cording  to  all  authorities,  falls  an  insunection  for  any  of 
«<  these  objects,— *to  reform  the  established  law,  reliffion,  or 
<<  political  constitution  of  the  land ;  or  to  obtain  r^ress  finr 
<'  national  grievances,  whether  real  or  imaginary.  For  though 
*<  they  be  real,  the  law  and  government  of  the  realm,  as  long 
<^  as  they  subsist,  cannot  know  any  thing  of  this  course  of  cor- 
'^  recting  them,  nor  make  account  of  it  as  any  other  than  re- 
"  hellion  against  the  King,  who,  as  the  head  of  the  state,  is 
*^  bound  to  prevent  all  such  forcible  interference  of  private 
'^  persons  with'iiis  own  functions,  or  those  of  the  legislative 
**  power.^ 

It  is  impossible  to  add  any  thing  to  these  authorities,  which 
combine  the  names  of  some  of  the  greatest  men  that  ever 
adorned  the  English  bench,  speaking  on  cases  actually  before 
them,  with  those  of  the  best  commentators  on  the  law,  who 
were  more  deliberately  composing  for  posterity.  The  applica* 
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iion  of  these  authorities  to  the  present  case  is  obvious ;  and 
.there  can  be  no  doubt  that,  if  the  public  pujrpose  in  view  had 
been  carried  into  effect,  or  attempted  to  be  catried  inHo  effect, 
by  force,  it  would  have  been  high  treason. 

The  next  objection  that  was  stated  was,  that  the, proaeeu*  Objection 
tor  has  not  specified  the  manner  in  which  the  treason  was  to  i'LTT^t^ 
have  been  committed,  which  it  is  libelled  that  die  pannel  ^d^orttJuoa, 
ministered  an  oath,  purporting  or  intending  to  bind  the  per- 
sons taking  the  same  to  commit.  Up>ti  this,  and  iodeed 
other  parts  of  the  case,  wherever  it  smted  the  argument,  it 
was  broadly  assumed,  on  the  other  side  of  the  bar,  that  this 
is  a  charge  of  treason.  Now^  the  exposure  of  this  id>vious  fid- 
lacy  is  the  plain  answer  to  this  olgection.  It  is  a  known  rule 
of  law,  *^  that  such  an  aecoimt  of  a  criminal  deed  must  be  Hume, 
**  given,  as  may  distinguish  the  particidar  ehaige  fiom  all  ^oi  \\u 
*^  other  instances  oi  the  same  sort  of  crime  ;^  ana  if  this  had  ^^^^ 
been  a  charge  of  treason,  unquestionably  the  pnoseeuUnr  woiiM 
have  been  bound  to  give  the  specifioatiotai  called  .for  by  the 
pannel.  But  the  fact  is,  that  there  is  ao  treason  ehargod, 
nor  any  other  aime  libelled,  in  the  nutjor  propesitien,  except 
that  wnereof  the  whole  facts  are  detailed  in  the  aubsumptioa. 
The  crime  is,  the  administering  an  oath,  purpor^^  to  bind 
the  person  taking  the  same  in  a  particular  maimer ;  and  it  is 
believed  the  administering  of  this  oach  is  sufficiently  ^^stio- 
guished  from  the  administering  (^  every  other  oath,  and  from 
every  other  act  of  administering  the  same  oath.  The  dlqeet» 
which  that  oath  contained,  or  was  intended  to  oo9tai%  an  ^ 
ligation  to  accomplish,  was  never  carried  into  effect ;  and  if  it 
had,  it  would  have  been  a  crime  of  a  diffident  description. 
Now,  what  can  the  prosecutor  set  forth  of  the  purport  or  -the 
intendment,  which  is  the  essence  of  the  orime^  €9ifl^t  tha 
terms  of  the  oath  itself,  and  such  other  ciilnmMtanees  aa  ao* 
companied  the  administration  of  it,  as  may  throw,  lig^  upon 
the  meaning  of  the  administrators  uad  takers  ?  All  dua.he  oaa 
done,  and  more  he  cannot  do.  .  He  cannot  state  more  of  die 
facts  than  he  knows ;  nor  can  he  state  more  than  was.  actually 
perpetrated ;  and  the  oath  is  the  wh^le  fieict,  and  only  source 
of  mformation.  Still  less  can  he  be  called  upon  to  draw  m 
inference  in  law  from  facts  that  lave  never  existed.  The 
minor  proposition  is  a  detail  of  f  ;ts,  and  has  nothing  to  do 
with  law ;  and  if  he  had  drawn  to  inference  required  by  the 
pannel,  he  would  not  have  added  one  iota  to  tne  relevancr. 
He  has  told  your  Lordships  all  that  was  done ;  the  whoM 
fiicts  of  the  case ;  and  it  is  the  principal  part  of  these  fiuita, 
that  there  was  an  obligatbn  to  commit  a  crime  That  this 
crime,  if  committed^  would  have  been  of  a  pacticttlar  desdip- 
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tion,  and  elBseted  in  a  particular  way,  is  nothing  to  the  pur* 
poae,  as  it  is  not  the  intended  crime^hnt  the  obligation  to  com-^ 
mit  it,  that  is  the  point  of  dittay. 

The  prosecutor  has  in  fact  done  much  more  than  he  is 
bound  to  do  in  this  resp^ ;  fer  he  has  specified  the  precise 
bbjects  and  acts  intended  td  be  don^,  which  in  many  6ase8 
mav  not  be  within  his  power.  Suppose  the  parties  administer 
and  take  an  obligation,  binding  to  commit  treason  generally, 
or,  in  the  words  of  the  act  it»df,  ^*  ahy  treason,^  or  all  th^ 
ten  treasoDS  enumerated  at  the  debate,  or  such  treason  as  may 
be  necetery  for  the  accomplishment  of  a  particular  end«  ot 
which  they  ma^  be^called  upon  to  commit,  by  any  individual 
or  number  of  individuals,  whose  authority  they  bind  them- 
fetelves  to  obey ;  is  it  to  be  said  that  there  is  no  relevancjr,  be^ 
cause  the  proseeutor  cannot  'specify  the  particular  descnptioh 
of  the  treason  which  it  is  inteilded  to  commit?  Or,  suppose 
an  obligation  tp  murder  all  those'  who  stand  in  the  way  of 
flome  particular  end :  the  individuals  who  may  stand  in  the 
way,  and  the  manner  of  their  deaths  ina^  be' unknown  both  to 
the  ptoeeeutor  and  the  conspirators ;  is  it  td  be  said  that  the 
statute  libelled  no  operation  in  such  a  case  ?  ' ' 

The  ^prosecutor  points  -out  what  was  actually  done,  and 
fiBunds  upon  the  law  by  which  it  is  punisbable ;  and  hchnB  h^ 
amprehends  his  duty  is  discharged.'  He  has  nothing' to  do 
with  the  maimer  of  an  intended  act,  aild  fan'  less  with  ah  in- 
ference in  law  fimm  a  fact  that  never  had  existence.  He  is 
bound  to  tell  the  pannel  the  facts  he  intends  to  prove  agaitist 
him,  and  the  law  by  which  they  are  punishable,  in  order  that 
he  may  be  prepared  for  his  defence ;  biit  lie  does  liot  know 
how  it  can  help  the  pannel  to  shape  his  defence,  to  t^U  hini 
what  would  have  been  the  leeal  consequence  of  an  act  of  which 
he  is  not  accused,  and  which  he  only  intended  to  commit. 
He  nngfat  as  well  be  required,  in  a  case  of  an  indictment  for 
ui  attettipt'to  poison,  to  specify  the  mode  of  death,  and  the 
legal  consequentei  of  murder.  It  is  maintained,  that  this  in- 
1^  dictment  would  ha^  been  perfectly  relevant,  if  it  had  merely 

7  libelled  the  widied  and*malicious  administration  of  the  oath 

diaiged,  without  a  syllable  as  to  what  its  purport  or  intend- 
ment is ;  for,  if  the  oath  means  what  the  prosecutor  alleges; 
the  prosecutor^s  gloss  upon  it  is  mere  surplusage.  If  it  did 
not  mean  any  thing  that  comes  under  the  act,  thto  to  be  sure 
it  would  be^necessary  to  libel  the  hidden  meaning  and  purpose 
with  which  it  is  administered  a<id  taken,  otherwise  there 
would  be  no  relevancy  in  the  charge.  But,  if  it  openl]|r  ex- 
press the  unlawful  meaning,  as  in  the  present  case,  it  is  itself 
nhe  minor  proposition,  the  connecting  mik  between  the  major 
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primbntioii  and  the  oondunon ;  and  the  ptoweutor  knows  no 
admtion  diat  can  make  the  syllogisni  more  perfect  Mqf\ 
The  administering  an  oath  of  a  particular  deserintion  is  a 
crimis :  Min,  You  did  administer  the  following  oatn :  Erg0y 
You  dugfat  to  be  punished. 

If  the  libel  rests  upon  the  meaning  of  the  oath  itself,  it  is 
plain  that  the  only  question  here  is^  whether  the  oath  libelled 
fidb  under  the  particular  description  mentioned  in  the  major, 
proposirion  ?  and,  so  far  as  the  case  turns  upon  the  meaning  of 
the  words  of  the  oath,  the  Court  will  certainly  judge  for 
themselves,  without  the  least  regard  to  any  argument  or  infe& 
xenoe  of  the  prosecutor.  In  so  far  as  the  case  turns  upon  a 
meaning  not  expressly  conveyed  by  the  wordsy  the  alle^tions 
of  the  proseeuter,  as  to  the  intendment^  must  enter  into  the 
relevancy.  But  here  he  maintains  his  charge  upon  the  mean- 
ing of  the  words  themselves ;  and.  Setting  aside  all  the  rest  of 
the  qualities  aflSrmed  of  the  oath  tis  superauons,  he  caDs  i^il 
your  Lordships  to  say  whether  it  .&lls  under  the  statute  er 
not ;  and  demes  that  he  is  bound  to  set  forth  in  the  minor 
proposidon  any  thing  but. what  was  aotually  done,  and  the 
time,  nlaee,  and  manner  of  the  deed.  He  has  accordingly  de* 
scribea  the  time,  and  ]^oe,  and  a  number  of  the  circum* 
stances  ilnder  which  the  oath  was  administered ;  and,  above 
all,  he  has  stated  the  names  of  the  individuals  to  whom  it  was 
administered,  perhaps  the  most  useful  circumstance  of  the 
whole,  in  order  to  prefMure  the  pannel  for  his  defence.  Buty 
as  to  detailing  the  tmie,  place,  apd  circumstances,  of  what  tx^ 
isted  in  intention,  it  is  obvious  that  such  a  specification  is  be- 
yond his  power.  The  oath  may  be  adminutered  before  any 
part  of  the  detail  of  the  executioh  of  the  treason  is  arranW, 
*— before  any  understanding  amonc  the  conspirators  as  to  £eir 
particular  plan  of  operations-*and,  by  its  nature,  the  oath  is 
likely,  in  general,  to  be  the  preliminary  to  every  thing  else. 
Yet  here  he  is  asked)  not  only  to  detail  facts  that  have  not 
happened,  but  to  draw  from  them  an  inference  in  law.  Now, 
he  must  say,  that  he  cannot  conceive  any  thing  more  foreign 
from  the  nature  of  a  minor  proposition,  than  the  detail  of  a 
deed  ,in  contemplation,  unless  perhaps  it  be  an  inference  in 
law  £rom  a  crime  which  never  had  an  existence.  In  short,  he 
has  set  forth  the  administering  an  oath,  purporting  to  bind,  as 
forbidden  by  the  statute ;  and  he  submits,  tnat  it  is  travelling 
out  of  the  ease  altogether,  to  ask  any  thing  of  him  beyond  the 
oath  itself,  and  the  time,  place,  and  circumstances  of  the  ad- 
mimstrajUon.  He  can  know  nothing  of  the  guilty  purpose 
more  than  the  parties  told  him  in  the  oath. 


The  prosecutor  has  attentively  reoonsidered  thitpirt  of  the 
argument  for  die  pannel ;  and,  bom  the  begiimuig  to  theend 
of  it,  he  has  not  t^en  aUe  todisoofera  sin^e  pieoe  of  reason- 
ing that  directly  meets  the  pdsM.     The  wbok  of  it,  without 
exception,  proceeds  upon  the  erroneous  assumptioD,  that  it  ia 
a  charge  of  treason  of  which  your  Lordships  are  now  called 
upon  to  judge;  and  if  this  plain  distmction  is  kept  in  view, 
he  will  venture  to  say,  that  the  aigument  has  not  even  tlie 
vestige  of  plausihility. 
Whether        Ajoother  objection  to  the  relevancy  of  this  indictment  waa 
an  oftno!  derived  from  a  principle  of  the  Enghsh  law,  which  it  was  at- 
a?'^n  be'  ^^°^P^  ^  ^VV}7  ^  ^^  ^^^^  ^^  ^  febnj  merges  m  tEe»- 
tried.  being  Bon ;  bmn  whidi  it  was  said  to  follow,  that  if  the  fiusts  set 
tretfon.      finrth  in  the  indictment  amount  to  treason,  they  cannot  be 
tried  as  an  oilence  against  the  act  libelled  on.     The  learned 

Sndeman  who  maintained  that  plea,  was  obliged  to  assume 
e  fallacy  of  all  the  ingenious  arguments  that  had  gone  be- 
fifre,  to  shew  that  there  is  no  treason  in  the  case,  and  to  aban- 
don the  whole  of  those  rules  of  construction  of  the  oath  and 
the  indictment,  ibr  which  so  great  a  straggle  was  made  by  th<e 
odier  counsel  for  the  pannel.  He  assumed,  that  treason  was 
liot  only  in  the  view  of  the  parties,  and  intended  to  be  com- 
mitted,.but  that,  by  taking  and  administering  the  oath,  diey 
were  guilty  of  treason  by  Uie  act  of  the  36th  of  the  King.  It 
is  necessary,  therefore,  before  you  csn  pay  any  attention  to 
this  alternative  plea,  that  your  Lordships  should  come  to  be 
of  the  prosecutor^s  opinion  as  to  the  relevancy  of  the  indict- 
ment on  the  meaning^  of  the  oath ;  for  this  part  of  the  aigu- 
ment ibr  the  pannel  is  totally  inconsistent  with,  and  destruc- 
tive of  the  other. 

One  or  two  remarks  were  made,  with  mudi  diffidence,  at 
the  time,  on  the  long  and  learned  argument  1^  which  this 
view  of  the  subject  was  supported ;  but  the  prosecutor  has 
since  had  the  satisfaction  to  find,  from  a  consideration  of  the 
English  writers,  and  firom  the  best  authmties  to  which  it  was 
in  his  power  to  apply  for  information,  that  those  remarks  were 
perfectly  well  founded.     Indeed,  he  is  now  totally  at  a  loss  to 
account  for  the  respect  with  which  he  listened  to  this  spgu- 
ment  at  the  time  when  it  was  first  delivered,  upon  any  other 
ground  than  the  impression  on  his  mind,  that  what  was  pre- 
pared widi  so  much  labour,  and  makitained  with  so  much 
confidence  and  parade  of  learning,  must  have  had  something 
to  recommend  it,  which  he  was  not  able  to  discover.     He  has 
now,   however,^  ascertained,  that  there  was  no  discovery  tQ 
make ;  and  has  accordingly  again  to  state  to  your  Lordships^ 
that  the  principle  of  the  common  law  of  England  founded  on. 
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has  no  application  to  any  trial  in  this  Court  according  to  the 
law  of  Scotland ;  and  that,  even  in  England,  it  has  no  appli- 
cation to  a  trial  for  an  offence  against  the  act  of  the  52a  of  . 
the  King 

Isi^  It  is  understood  to  be  a  principle  in  English  law,  that 
if  a  man  be  tried  for  an  oflfenoe  as  a  felony,  which  in  fiict 
amounts  to  treason,  he  must  be  acquitted,  and  he  may  be  tried 
over  again  for  treason.  But  there  is  no  authority  for  saying 
that  a  man  cannot  be  tried  for  felony  when  his  offence  amounts 
to  treason ;  and  it  is  obvious  that  this  could  never  be  law,  be- 
cause the  jury  alone  can  judge  whether  he  has  committed  trea- 
son or  not ;  and  unless  they  are  satisfied,  upon  the  evidence, 
that  he  has  committed  treason,  he  cannot  be  acquitted,  on 
this  ground,  of  the  felony.  It  is  the.  law  of  England,  that  a 
man  acquitted  on  such  grounds  may  be  tried  again  for  the 
same  fact  under  another  denomination  of  crime ;  and  the  le- 
gislature, in  favour  of  offenders,  have  thought  fit  to  make  a 
trilal  under  this  act,  an  exception  from  the  general  rule ;  and 
have  declared,  ^*  That  any  person  who  shall  be  tried,  and  ac-  Sect  & 
^  quitted  or  convicted  of  any  offence  against  this  act,  shall  not 
'<  be  liable  to  be  indicted,  prosecuted,  or  tried  again,  for  the 
«  sSme  offence  or  fact,  as  high  treason,  or  misprision  of  high 
<<  treason.^  It  is  therefore  submitted,  that  this  objection, 
derived  from  the  law  of  England,  is  one  that  can  only  be  judg- 
ed of  by  the'  juiy»  as  the  Court  cannot  try  the  fact,  and  is  an 
objection  to  a  conviction,  and  not  to  a  trial,  as  the  terms  of 
the  act  shew—- which  take  for  granted  the  possibility  of  a  trial 
for  an  offenqe  under  the  act,  which  offence  may  turn  out  to 
be  treason.  If  no  person  can  be  tried  for  an  offence  against 
the  act,  which  ofience  may  at  the  same  time  be  treason,  this 
clause  implies  an  absurdity. 

2dly9  But, the  meaning  of  the  legislature  does  not  rest  upon 
these  words  alone.  For,  considering  that  the  oflfences  against 
this  act  might  often  amount  to  treason,  it  occurred  that  it 
might  be  argued  that  this  act,  being  the  last  declaration  of  the 
will  of  the  legislature  as  to  such  offences,  did,  by  appointing 
this  mode  of  prosecution,  abro^te  all  former  laws  against 
thepi ;  and  it  was  further  enacted,  **  That  nothing  in  this  act  Sect.  8. 
<<  contained  shall  be  construed  to  extend  to  prohibit  any  per- 
**  son  guilty  of  any  offence  against  this  act,  and  who  shall  not 
^*  be  tried  for  the  same  as  an  offence  against  this  act,  from 
<«  being  tried  for  the  same  as  high  treason,  or  misprision  of 
<^  high  treason,  in  the  same  way  as  if  this  act  had  not  been 
•*  made.***  Thus  plainly  shewing  that  it  was  fully  under  the 
view  of  those  who  passed  this  law,  to  make  it  occasionally  ap- 
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plicaUe  to  cases  of  treasoii  which  it  should  not  be  diougdt  ex^ 
pedient  to  punish  as  such. 

3dfy,  The  act  itself  not  odij  makes  express  prpvision  for  the 
trial  of  **  any  offence  committed  against  this  act/'  which  of 
course  includes  csaes  that  may  amount  to  treason,  before  this 
Court,  but  the'dause  is  expressed  in  such  a  manner,  as  to  d^' 
monstrate  that  the  offences  are  to  be  tried  in  the  orchnaiy  way. 
Seetioo  7.  **  Provided  also,  and  be  it  further  enacted.  That  any  offence 
**  committed  against  this  act  on  the  high  seas,  or  out  of  thia 
'^  realm,  or  within  that  part  of  Great  Britain  called  Englaoid, 
*^  shall  and  may  be  prosecuted,  tried,  and  determined,  hefore  * 
<*  any  Court  of  Oyer  and  Terminer,  or  Gaol  Delivery,  for  any 
**  county  in  that  part  of  Great  Britain  called  England,  in 
<<  such  manner  and  form  as  if  such  offence  had  been  therein 
**  coomiitted ;  and,  if  committed  in  that  part  of  Great  Britain 
«  called  Scotland,  shall  and  may  beprosecuted,  tried,  and  de- 
*<  termined,  either  before  the  Justicuury  Court  at  Edinburgh^ 
^<  or  in  any  of  the  Circuit  Courts  in  that  part  of  the  united 

the  bii^ng  to  commit  treason  goes,  if  this  argument  be  well 
founded ;  for  every  oath  binding  to  commit  tieasoii  may*  be 
maintained  to  be  treason  as  weU  as  the  present.  It  may  be 
said,  that  no  oath  can  be  administered  to  kill  or  to  depose  the 
King,  or  to  overturn  the  government,  that  would  not  be  aa 
overt  act  of  treason,  in  compassing  or  imagining  the  King's 
death.  The  treason  would  be  the  ima^nation  or  intention, 
and  the  oath  the  overt  act  manifesting  it.  So,  the  adminis- 
tering an  oath  to  levy  war  for  a  public  purpose,  might  be  said 
to  be  a  conspiracy  between  the  persons  administering  and  taking 
the  same  to  levy  war,  (though  not  treason  as  levying  war  ;)> 
and  the  oath  or  conspiracy  might  be  said  to  be  an  overt  act  of 
compassing  the  King^s  death,  or  to  be  treason  under  the  3(ith 
of  tne  King.  In  England,  the  oath  of  one  witness  is  suffi- 
cient proof  of  the  statutory  offence,  but  two  witnesses  are  ne/ 
cessary  for  proof  of  treason ;  and  suppose  the  evidence  of  only 
one  witness  to  be  had,  if  the  offender  coidd  not  be  convicted  of 
the  statutory  o&noe,  he  could  not  be  convicted  at  alL  Upon 
the  statute,  therefore,  it  is  submitted  to  be  quite  clearly  the 
meaning  of  this  law,  to  make  the  administering  or  taking  an- 
oath,  purporting  to  bind  to  commit  treason,  triable  according 
to  the  orainary  course  of  justice,  whether  it  be  treason  op 
not. 

What  has  been  already  said,  is  such  an  answer  as  miffht  be 
made  in  an  English  court  to  this  objection ;  but  though  the 
preceding  view  of  the  subject  be  of  itself  quite  condusive  and 
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Batisfiietory,  tiie  prcMeeutor  can  by  no  means  admit  that  it  is 
necessary  to  have  recoune  to  any  part  of  it  in  the  present  case. 
For  he  maintains,  that  the  statement  formerly  made  is  per- 
fectly  oonect;  that  die  principle  of  the  law  of  England,  as  to 
the  merging  of  felony  in  treason,  has  no  application  whatever 
to  trials  before  the  Criminal  Courts  of  Scotland.  It  will  not 
do  to  say  generally,  that  the  whole  doctrines  of  the  English 
]aw,  as  to  treason,  have  been  introduced  into  Scotland.  Let 
tis  attend  for  a  moment  to  the  expressions  of  the  act  of  Queen 
'Anne,  and  we  shall  distinctly  see  what  the  legislature  did. 
In  the  first  place,  they  enact,  that  all  crimes .  and  offences  |[  ^^^^  ^ 
whidi  are  treason  in  England,  ^diall  be  treason  in  Scotknd ;  *  ^^^ 
tftnd  that  no  other  crimes  or  offences  shall  be  treason  in  Scot- 
land.' 'Does  this  compel  the  prosecution  of  any  crime  as  trea-^ 
ten,  which  may  be  tried  under  another  and  lower  denomina- 
tion ?  Certainly  not.  It  is  an  established  maxim  of  our  cri- 
minal law,  that  a  man  may  be  tried  for  a  crime  under  any  de- 
nomination of  which  it  is  susceptible ;  and,  particularly,  that 
a  prosecutor  cannot  be  compelled  to  char^  it  by  its  highest 
denomination.  If  an  act  be  passed,  declaring  a  particidar  of-  Hume,  vol. 
.fence  to  be  henceforth  one  of  a  higher  description  than  it  has  <*>•  P*  ^^ 
formerly  been,  the  prosecutor  is  only  empowered,  not  compel- 
led, to  try  it  under  its  newly  acquired  character.  Examples 
of  this  doctrine  need  not  be  given ;  they  occur  in  daily  prac- 
tice. If,  instead  of  declaring  their  meaning  expressly,  the 
legislature  make  reference  to  any  particular  law  of  England, 
or  of  any  foreign  country,  which  is  quite  the  same  thing,  and 
declare,  that  ^at  is  a  crime  by  that  foreign  law,  in  that  fo- 
reign country,  shall  henceforth  be  a  crime  here,  and  punishable 
in  tne  same  way,  this  will  not  abrogate  the  previously  existing 
common  law  of  the  land,  by  which  the  same  offence  is  punish- 
able as  a  lower  or  different  description  of  crime.  The  great 
principles  of  our  common  law^  sanctioned  by  the  experience  of 
ages,  and  founded  on  the  immutable  basis  of  reason  and  truth, 
are  not  to  be  taken  away  b^  implication.  Your  Lordships 
have  acknowlec^cd  this  doctrine  in  a  hundred  instances,  to 
which  it  is  needless  to  refer ;  as,  for  example,  in  the  remedy 
of  suspension,  which  has  been  most  propeny  held  not  to  be 
taken  away,  even  by  a  clause  declaring  tne  judgment  of  an  in- 
ferior court  final  to  all  intents  and  purposes.  But  here  there 
is  no  such  implication  of  any  interforenfte  with  the  rules  of 
our  common  law.  It  is  said,  that  such  and  such  o^oes  shall 
be  treason ;  but  it  is  neither  said  nor  implied  that  they  shall 
always  be  tried  as  such  whenever  they  occur,  notwithstanding 
any  rule  of  law  to  the  contrary.  The  law  of  treason,  introdu- 
ced by  the  act  of  Queen  Anne,  is  entirely  statutory,  and  has 
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notlimg  to  do  with  the  common  kw  of  England,  of  which  eve. 
ry  subject,  and  every  lawyer,  in  this  part  of  the  kingdoin,  is 
presumed  and  entitled  to  be  in  total  ignorance. 
g^  ^  In  the  next  place,  the  act  of  Queen  Anne  appoints  trials 

for  high  treason  in  Scotland  to  be  conducted  ^^  m  the  same 
*<  manner^  as  in  En^and.  And  certainly  it  can  as  little  be 
maintained  to  be  a  oonsequenoe  of  this  part  of  the  statute  as 
'  of  the  other,  that  the  jieneral  principle  of  the  common  law  of 
Sootbmd  shall  be  abolished,  by  which  a  num  may  be  compe- 
tently tried  for  an  offence  by  a  lower  than  the  highest  deno^ 
mination  of  which  it  is  susceptible,  and  that  a  general  princi- 
pie  of  the  oommon  law  of  Ex^land,  not  peculiar  to  the  law  of 
treason,  shall  be  substituted  in  its  room.  And  who  does  not 
see  that  in  this,  as  in  other  instances,  our  practice  is  the  moat 
favourable  to  the  accused,  as  our  law  fixes  only  a  maximum  in 
the  scale  of  legal  responsibility,  and  leaves  the  rest  to  the  pro- 
secutor ?  Declaring,  however,  that  of  whatever  form  of  charge 
he  shall  make  his  choice,  the  offence  or  fact  which  shall  once 
have  been  submitted  to  the  investigation  of  a  jury,  can  never 
again,  in  any  shape,  or  under  any  description,  be  made  the 
subject  of  trial,  whatever  may  be  the  result.  Now,  this  cix^ 
cumstance  at  once  explains  the  origin  of  the  maxim  of  Eng- 
lish law  above-mentioned,  and  its  total  inapplicability  to  our 
criminal  code,  that  whereas,  in  the  English  practice,  a  man 
may  be  tried  over  again  for  the  same  fact,  under  a  different 
description  of  the  crime,  it  therefore  becomes  essential  to  the 
ends  of  justice  that  he  should  be  acquitted  of  the  first  charge, 
that  he  may  not  be  twice  convicted  and  twice  punished  for  me 
same  offence.  In  our  practice,  on  the  other  hand,  if  the  ac- 
cused shall  have  once  tooled  an  assize  for  a  criminal  deed,  by 
whatever  nosn«n  juris  it  may  be  defined  in  his  indictment, 
whether  acquitted  or  convicted,  he  has  made  his  atonement  to 
the  law,  and  is  for  ever  free  from  all  criminal  prosecution  on 
that  account.  The  plain  meaning  of  the  act  of  Queen  Anne 
is,  to  make  the  same  criminal  deeds  treason  in  both  parts  of  the 
united  kingdom,  and  to  have  them  tried  in  the  same  manlier ; 
and  it  would  have  been  going  much  farther  to  have  altered 
the  law  of  Scotland,  so  as  to  make  it  imperative  to  try  for  trea- 
son, what,  by  a  general  principle  of  that  law,  might  be  less 
severely  punished,  and  to  prevent  the  trial  of  a  man  for  a  less 
offence,  vhose  acts  might  amount  to  a  greater. 

In  the  present  case,  too,  it  will  always  be  kept  in  remem- 
brance, that  the  argument  is  not  merely  that  the  act  of  Queen 
Anne  has  abolished  a  general  principle  of  our  common  law,  and 
introduced  a  general  principle  of  the  English  common  law,  but 
that  it  has  such  force  and  validity  as  to  destroy  the  express 
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#orJb  of  Uie  wdbfoqaeodj  dedaied  will  cif  the  I^^datuie  ia 
the  6Sd  of  the  King 

It  is  impotfible  to  di^te  that»  in  the  legal  definitioa  of 
the  crime  of  treason— in  the  mode  and  form  of  process  hy 
whiph  it  is  to  b^  me([j|r— in  th^  ndes  of*evidence  by  whidi  it 
is  to.  be  establishedr— in  tbe  mode  and  effect  of  conviction  and 
punisbmentf— in  short,  in  the  whde  process,  firom  the  com* 
mencemeat  tp  the  tenninatioii,  the  U^w  of  Enghind  is  transfor- 
ted  to  Scotland.  But,  at  this  point,  the  transfeirence  of  the 
English  law,  and  the  innovation  upon  the  Scotch  law,  stopt 
abort.  If  this,  therefinre,  had  been  a  prosecution  for  thecrime 
of  treason,  youic  Lordships  9iust  have  lool^ed  ta  the  rules  of 
ihe  htw  of  llngland. 

But,  as  has  been  already  observed,  the  proposition,  ujpoa 
widcb,  the  counsel  of  the  pannd  xest^  is  of  a  totally  diflbtent 
description.  This  is  the  first  occasion,  it  is  believed,  on  which 
it  has  ever  been  hinted  at  or  maintained  by  any  lawyer  in  eu 
ther  kingdom ;  and  it  is  impossible  to  contem{9ate  the  effects 
<if  it  without  Uie  deepest  alarm.  The  proposition  is,  that,  hf 
the  article^  of  union,  a  general  principle  of  the  Ei^ish  cri« 
niin^l  law  has  been  introcniced  into  Scotland.  It  is  a  quality 
in  the  definition  of  felony  It  is  a  defence  against  achargeof 
felony,  that  the  fects  firoqi  which  it  is  inferred  constitute  the 
higher  crime  of  treason.  NajTy  more,  it  is  likewise  a  quality 
in  the  definition  of  every  inferior  crime,  and  is  not  pretended 
to  be  peculiar  to  felony.  It  must  be  admitted  to  be  a  urinci- 
|Je  inherent  in,  and  difiused  over,  the  whole  common  law  of 
jBngland  xelatinff  to  crimes.  If  the  principle  maintained  by 
the  counsel  fear  uie  j^annel.  be  correct,  then  murder,  robbenr, 
theft,  ass^uU,  mobbmg,  or ,  sedition,  cannot  be  tried,  if  the 
fyotM  £pom  whieh  these  crimes  are  deduced  can,  by  any  con- 
struction, ho^vever  forced,  be  proved  to  infer  the  crime  of  trea* 
son.  Th^  privily  of  t^e  public  prosecutor  in  Soodand,  by 
which  he  is  entitled  to  prosecute  for  the  lowest  denomination 
of  crime  which  the  criminal  act  infers,  would  be  destroyed  by 
the  introductioQ  of  this  8tran|p  principle,  and  without  any  oon^ 
oeivaUe  adyantaga  For,  m  England,  private  individuals 
being  the  prosecutors,  they  might  occasionally  be  induced  to 
fiivour  the  party  accused,  by  trying  them  upon  a  charge  infer- 
ring too  low  a  punishment ;  but  here  the  mvaluaUe  institu- 
tion of  a  public  pproseoutor  presents  such  a  risk. 
.  On  the  whole,  the  answer  to  this  plea  is  clear  and  irr^ 
ttstiUe ;  namdy,  that  althongh  the  law  of  treason,  as  that 
crime  is  posecuted,  defined,  and  proved  in  England,  waSf 
by  the  artides  of  the  national  union,  transferred  to  Scotland; 
yet  every  other  part  o(  our  criminal  ox^  was^  in  all  tlie 
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puritj  and  simplicity  of  its  systematic  principles,  secufei  m-^ 
violate. 

It  would  be  an  easy  task  to  point  out  other  objections  to  this 
part  of  the  argmnent,  4md  to  expose  various  ermrs,  both  in 
the  law  and  cieneral  reasoning,  by  which  it  was  supported  ; 
but  enough  has  been  said  already  to  satisfy  youf  Lordships, 
that  of  all  the  reasonings  which  the  consultations  of  the 
eight  learned  gentlemen  of  counsel  for  the  pannel  have  pro- 
duoed,  this  is  that  which  is  least  deservmg  of  your  serious  at- 
tention. 

It  shall  only  be  observed  further,  before  quitting  this  sub- 
ject, that,  in  several  of  the  cases  of  sedition  which  occurred 
some  years  ago,  it  was  expressly  stated,  both  at  the  bar  and 
On  the  bench,  that  certain  acts  charged  amounted  to  treason, 
and  might  have  been  so  libelled ;  and  yet  no  objection  occur<* 
ted  on  that  ground  to  their  relevancy. 

The  prosecutor  trusts  that  he  has  now  sufficiently  answered 
all  the  objections  to  the  relevancy  of  the  indictment  that  are 
likely  to  appear  deserving  of  any  attention.  At  the  same  time^ 
as  this  indictment  differs  in  some  verbal  alterations  from  the 
last,  it  is  more  than  probable  that  it  may  sn^^t  to  the  inge^ 
nuity  of  his  learned  friends  some  verbal  criticisms,  of  which 
he  is  not  aware.  Of  such  he  shall  only  say  in  general,  that  it 
is  not  for  the  purpose  of  affording  an  opportunity  of  discovering 
objections  of  this  description  that  pannels  are  served  with  co- 
pies of  their  indictments  fifteen  days  before  their  trial,  but  in 
order  to  make  them  acquainted  with  the  nature  of  the  facts  to 
be  proved  against  them,  that  they  may  be  adequately  pre- 
pared ibr  their  defence.  If  a  fair  and  candid  statement  has 
been  given  to  the  pannd  of  the  crime  v^ith  which  he  is  char- 
ged, so  as  he  may  know  it  from  all  other  instances  ^*  of  tlie: 
•*  same  sort  of  crime,'*  this  is  the  essence  of  the  relevancy  ;  and 
the  humane  indulgence,  in  the  previous  service  of  the  indict^ 
ment,  in  which  our  practice  differs  from  that  of  England,  ren- 
ders that  critical  and  punctilious  accuracy  quite  unnecessaiy 
here,  which  it  i^  the  genius  of  the  Englisn  practice  to  observe, 
in  slight  and  immaterial  modifications  of  names  and  express 
•.^ons  *^  I  cannot  find,"*  says  Mr.  Hume,  speaking  of  this 
peculiarity  of  the  English  practice,  ^  that  in  this  respect  we 
^*  have  ever  been  disposed  to  follow  their  example,  but  rather, 
<^  and  I  thin]c  with  as  sound  a  judgment,  to  disregard  such 
'**  criticisms  as^  unseemly  niceties,  which  serve  only  to  disap- 
^*  point  the  course  of  justice,  and  bring  the  law  itsdf  intooon^ 
«« tempt.''  it  cinnot,  however,  be  denied,  that  attempts  have 
of  late  been  made  to  encroach  upon  the  general  principles  of 
sound  reason,  by  which  our  crimitud  law  in  suoh  matten  ha» 
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,%een  in  time  past  adminislend,  and  to  subsfitate  in  theiriDom 
Jit  minute  criucism,  and  teehnieal  construction  of  certain  words 
find  phnu^,  totally  useless  in  our  courts  tar  the  protection  of 
.innocence,  buticertainly  tending  to  fiunlitate  the  occasional  efr- 
^capeof  the  guilty.     Our  best  and  ablest  commentator  bas|^^'^^ 
jshepm  much  anxiety  to  guard  agtdnst  tUs  evil  in  many  pas-tion,  p.44| 
•images  of  Us  valuable  wonc ;  an^  unquestionably,  unless  the  vol.  iti.  p. 
Jaw  is  protected  firom  its  srowth  by  the  wisdom  of  the  Court,  ^^iL  ^^ 
it  will  tend  to  degrade  a  liberal  mence  to  a  mechanical  art ;  SliU  Mttfan, 
juidy'in  time,  to  produce  effects  iipon  our  criminal  code,  not 
very  dissimilar  to  what  wofold  follow  firom  such  a  retrograde 
movement  in  philo6pphy»  a«  would  restore  to  its  emigre  the 
Jogip  of  the  smxilsp 

^  Mc  Hume,  in  the  passage  above  quoted,  jpmbably  had  in 
fview  the  beautiful  and  impresrive  language  of  Lord  Hale  on 
this  subject ;«— an  authoiity  wiiidi  cannot  fail  to  meet  with 
zeapect  on  the  other  aide  of  the  Bar.  "  In  &vour  of  life  great  p*^'^^' 
**  strictness  have  been,  in  all  times,  i^uired  in  points  of  in-  nj  p  |g£ 
.  *«  dictm^ts ;  and  the  truth  is,  that  it  is  grown  to  be  a  blemish 
/^  and  iiwonveniencv  in  the  law  and  the  administration  there- 
*f  cSp  More  offenders  escape  by  the  over  easy  ear  given  to 
f*  e£3^9epti<ms  in  indictments,  than  by  their  own  innocenee ; 
.V  9nA  VMffXy  times,  gioss  murders,  burglaries,  robberies,  and 
f^  ptber  heinoiis  and  crying  offimces,  escape  by  these  unseemly 
ff  |uc?,ti^  toth^  reptoacfa  of  t^e  law,  to  the  shame  of  thego- 
*^  vemmentp  and  to  the  encouragement  of  villany,  and  to  the 
f^  dishpnoiJur  (^God;  and  i^  were  very  fit  that^  by  some  law,  this 
f*  ov^gtown  curiosity  and  nicety  were  re&rmed,  which  is  now 
^<  become  the  disease  of  the  law ;  and  will,  I  fear,  in  time 
<c  gfow  mortal,  without  some  timely  remedy.?*  The  editor 
^idds,  in  a  note :  **  This  advice  of  our  author  would,  if  com- 
<<  plied  with,  be  of  excellent  use ;  for  it  would  not  only  pre- 
f^  vent  the  guilty  from  eseapingy  biit  would  likewise  be  a 
*<  guard  to  ixmocence ;  for  thereby  would  be  leaoov^d  the  only 
**  pretence  upon  which  counsel  is  denied  the  prisoner  in  cases 
<<  of  felony  ;  for  if  no  exceptions  were  to  be  allowed  but  what 
<<  went  to  the  merits,  there  would  then  be  no  reason  to  deny 
^'  that  asristance,  in  cases  where  life  is  concerned,  which  yet 
<<  is  allowed  in  every  petjt  trespass.'"  In  Scotland,  where  cri- 
minals have,  in  every  stage  of  the  process,  the  assistance  of 
counsel,  and  the  advantages  of  bein^  served  with  copies  of 
their  indictments  fifteen  days  before  tnal,  and  of  having  every 
point  of  law  discussed  before  they  are  sent  to  a  jury,  justice 
requires  no  favour  to  objections  that  do  not  enter  into  the  me- 
fits  of  the  case. 


Amsfiiig  to  die  pni0eeiitnr''t  notioii  of  his  public  Antf,  it 
Jtnnid  be  impofisible  for  him  to  do  anj  thing  more  inconsist- 
ent with  it,  tbsn  to  edmit  diet,  in  diis  or  any  .other  case,  anj 
^li«;f>l  words  or  phrases  are  essential  to  the  relevancy  of  the 
IfniMy      minor  piopoaition  of  an  indictment.     %t  is  established  law. 
«f  SM.      ^'^  ^*  '^^^^'^  ^  Qibsiuii^tion  mnst  be  suitable  in  sub- 
r  ™       f(  stance  to  the  oatset  of  the  hhel,  it  is  not  necessary,  in  our 
«  practice,  to  employ  and  repeit  the  precise  same  technical 
f*  terms  in  the  one  as  in  the  other  member  of  the  charge.    It 
'*  is  sufficient  that  facts  are  related  in  the  subsomntion,  whidi 
«!  omoimt  to  the  crime  whereof,  in  the  outset,  tae  Hb^  pio-> 
f<  fesses  to  aociise.^    He  has  no  ^iie,  howemer,  to  sheltor 
bimsdf  under  this  rule  fix>m  any  but  frivolous  and  captious  ob^ 
jections.     He  has  endeavoured  to  esq^iess  himself  in  as  pre^ 
cise  terms  as  possible :  and  he  is  confident  he  has  expressed 
himself  with  more  precision  and  aceuncy  than  the  received 
practice  of  the  law  requires.    He  has  even  yielded  to  the 
dampur  from  die  other  side  pf  the  bar  fior  the  insertion  of  the 
word  'ftUadomhfj  because  it  appealed  to  him  at  least  a  harm- 
less, and  certamly  not  an  iniippropriate,  expression, 'in  libel- 
ling upon  a  British  statute,  where  die  oAence  or  crime  is  de- 
nsnated  by  the  term  ^*  feloipy,'"  though  felony  has  no  techni- 
^°^J|*      cia  meaning  in  the  law  of  Sootlud ;  and  it  has  been  rmeat- 
p.  413.      -^7  decndidf  on  the  soundest  principles^  that  the  want  of  this 
and  Sup.    epithet  is  no  objectioa  whatever  to  the  idevancy  of  any 
p.MT.      ehaige. 

At  all  events,  idiatever  special  objections  may  be  fdcen  to 

any  expressions  in  the  siibsumption,  your  LorcudiipS  will  al- 

ways  remember,  that  if  the  charge  iS  art  and  part  be  oOrrect- 

lA9t,     It  stated  in  terms  of  the  act  of  parliament,  it  is  impossible 

T^  1^  that  any  *<  exception  or  objection  take  awaie  that  part  of  ^ 

"libcL'' 

On  these  grounds,  the  prosecutor  submits,  the  indictnifent 
ought  to  be  mnnd  rdevant  to  infer  the  pains  of  kw. 

In  regpcct  whereof,  4rc. 

H.  Home  BzvuMm^* 
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INFORMATION 

^NDREW  M<KINL!EY,  preaeni  PnM^  fn  OtCastlt  6f 
Edfnburgk^ 

AGADI8T 

ALEXANDER  MACONOCHIE,  1^.  of  Mtaiowbank^ 
hU  Ma^ik^w  Advte(fie,  for  h%$  Mcjal^a  inUrM. 

^  Ok  the  824  day  of  February  last,  the  informant,  Andrar 
M<Khiley,was  apprehended  on  a  warrant  by  die  Sheriff  of 
Lanarkshire,  on  a  charge  of  being  engaged  in  a  ^<  trea^nable 
<<  plot  or  conspiracy,^  intended  to  <<  aceomtilish  the  subver- 
5'  sion  and  overtitm  of  the  present  constitution  and  govern- 
^^'ment  of  this  kihgdom,^  &c. ;  and  also  of  having 'taken  and 
administer^  oatl£,  contrary  to  the  statute  of  the  5Sd 
Geo.  III.  c.  104  The  anpbcation  also  stated,  «  That  trton 
<<  MnxMt  correspottdei!ioe,  cy  letter  and  otherwise,  had  been 
<<  held  with  other  districts  of  this  country,  and  of  England ; 
"  and  that  ormB^  WnmrnUionj  and  <fffensive  weapons,  have  been 
**  prepared  and  eotkcted,  or  are  ordered,  and  in  process  of  be* 
<<  ing  made,  prepared,  and  collected.^  On  that  warrant  he 
was  brought  before  the  Sheriff  for  examination ;  and  thereafter 
he  was  committed  to  the  jail  of  Ohsffow,  till  liberated  in  due 
course  of  law,  by  a  warrant  of  the  Sheriff,  on  charges  of  a  si- 
milar imp6rt. 

Of  this  date,  a  petition  was  presented  to  your  Lord-  Mmh  ir» 
ships,  in  the  name  of  his  Majesty^s  Advocate,  which  set  ^^^^* 
forth,  *<  That  your  petitioner  charges  Andrew  M^Einley 
**  and  William  Edgar,  present  prisoners  in  the  tolbooth  of 
*'  Glasgow,  witti  high  treasony  and  with  a  treaaonaUe  con- 
^*  spiraof  to  obtain  annual  parliaments,  and  universal  su£. 
^  frage,  by  physical  force,  and  particularly,  wUh  taking  and 
**  administering  oaths,  binding  themselves,  under  pain  of 
^  death,  to  the  accomplishment  of  those  purposes ;  the  ad- 
'<  ministering  of  which  oaths  is  a  capital  felony,  by  the  sta- 
^<  tute  of  the  53d  of  the  King,  in  that  case  made  and  pro- 
**  vided,  c.  204.;  which  crimes  the  said  penons  are  char^ 
^'  with  having  committed,^  &c.    It  prayed  your  Lordships 
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**  to  grant  vamnt  to  any  of  the  nacers  of  Court  to  trinsnit 
^*  tbe  uud  Andrew  M^Einley,  and  William  Edgar,  under  a 
^*  sure  guard,  till  they  are  brought  to,  and  incarcerate  for  the 
<<  aaid  o£fenoes  in  the  castle  of  Edinburgh,  till  liberate  tbere- 
<<  from  in  due  coutbc  of  law.^  On  this  application,  your 
Maich  17»  Lordships  mnted  warrant  aecordingly,  for  delivering,  re^ 
A8I7*  caving,  ana  transmitting  the  informant  and  William  £d-> 
gar,  **  till  they  are  brought  to,  and  incarcerate  ]nithin,  the 
<<  castle  of  Edmburgh,  tnerein  to  be  detained^  till  t)ience  H- 
^  berated  in  due  course  of  law,*^  ftc 

As  the  informant  thus  stood,  committed  expressly  for  the 
crime  of  high  treason,  as  well  as  jbr  another  offence  of  an  in* 
ferior  denomination,  he  wiis  advised  that  it  would  be  in  vain 
for  him  to  apply  for  letters  of  intimation,  under  die  statute 
1701,  c  6.  in  order  to  limit  the  possible  duration  of  his  con- 
finem^t ;  hBcause  the  statute  of  tne  7th  Anne,  c.  21.  having^ 
inlxoduced  the  whole  law  of  En|(land  in  Regard  to  the  trial  of 
die  crime  of  treason,,  no  intimation  to  his  Majesty's  Advocate 
could  in  that  case  be  competent  to  compd  eitner  the  com- 
mencement or  the  conclusion  of  the  trial. 

But,  soon  after  the  informant  had  been  thus  imprisoned,  be 
was-serv^  with  an  indictment,  charging  him^  i^ot  with  the 
crime  of  treason,  but  with  the  crime  of  Sony,  under  the  sta- 
tute of  the  52d  Geo.  III.,  which  provides,  that  any  person 
who  shall  "  administer,  or  cause  to  be .  administerea,  or  he 
*^  aiding  or  assisting  at  the  administering  of  any  oa^h  or  eiv- 
*<gagement,  purporting,  or  engaging  to  bina  th^B  person 
**  taking  the  same  to  commit  any  treason  or  murder,  or  any 
*<  felony  punishable  1^  law  with  death,  shall,  on  conviction 
*<  thereof,  be  admd^|ed  guilty  of  felony,^  &c  And,  at  the 
same  time  tha^  this  indictment  was  served  on  the  informant^ 
a  similar  indictment  was  executed  against  WiDiam  Edgar. 

The  informant  was  advised  by  his  counsd  that  this  indict- 
ment was  in  many  respects  irrelevant,  both  in  its  form  and  in 
its  substance.  In  the  minor  proposition  it  stated.  That  the 
informant  was  guilty  of  the  said  crimes,  in  so  far  as  he,  hav« 
ing  *^  wickedly,  maliciously,  and  traUonmsly  conspired  and 
■<  agreed  J  with  other  evil  disposed  persons^  to  break  and  disr 
*'  turb  the  public  peace,  to  change^  subvert^  and  overthrow  tic 
**  govemmentf  ana  to  excite^  move,  and  raise^  insurrection  and 
**  rebellion ;  and  especially  to  hold  and  attend  secret  meet* 
"  in^,  for  the  purpose  of  obtaining  annual  parlii|ments,  an^ 
«  universal  suffrage,  by  unlawful  and  violent  means,  did  then 
*^  and  there,  wickedly,  maliciously,  and  traitorously^  adminis- 
*^  ter,  or  pause  to  be  administered,  or  did  aid  or  assist  in  thf 
*<  administermg,  to  a  great  number  of  persons,  an  oath  or  ei^T 
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<<  gtig^ifimiCt  or  to  obligation  in  thd  nature  of  an  6ath,  in  the 
<<  foUowing  terms,'  or  to  the  following  purport.^  It  then  set 
forth  an  oath  in  certain  specified  terms,  b^rine  in  the  body 
of  it  these  particular  vfrnAs^  <<  and  that  I  wm  support  the 
**  same  to  the  utmost  of  my  power,  either  by  moral  or  physi- 
**  cal  strength,  as  the  case  may  require."*  And  it  substaied^ 
*<  which  oath  or  oUi^tion  did  thus  purport,  at  intend,  to 
^*  Innd  the  pensons  taking  the  same  to  commit  treason,  by  ef^ 
^^fiding^  iy  physkal  forces  the  mbvernon  of  the  established  go-^ 
<<  vemtnenty  latbSy  and  cansUtution  efthis  kingdomJ^ 

WilKam  Edgar  was  first  brought  up  for  trial,  on  the  9th 
April  1817.  On  that  occasion,  his  counsel  stated  various  ob» 
jeetions  to  the  relevancy  of  the  indictment.  Istj  That  the. 
facts  averred  in  the  minor  proposition,  taking  them  as  they 
were  stated,  did  not  amount  to  the  crime  diar^d  in  the  ma-* 
jor ;  and|  in  particular,  that  the  oath  set  Ibrth  cud  not  purport 
or  intend  to  bind  the  parties  taking  the  same  to  commit  any 
treason.  2dly,  That  the  charge  in  the  minor  nroposition  waa 
not  sufficiently  mcific ;  and,  in  particidar,  tnat  it  did  not 
state  the  particular  treason,  to  the  commission  of  which  the 
oath  was  alleged  to  purport  or  intend  to  bind  the  parties 
taking  the  same.  Sdly^  That,  in  so  far  as  there  was  any  at« 
tempt  at  specification,  the  libel  was  irrelevant,  in  so  fiur  as  it 
averred  that  to  be  a  Reason,  which  is  not  a  tieason  of  any 
known  denominatioa.  4lAfy,  That  the  statement  in  the  be- 
ginning of  the  minor  proposition,  whidi  charced  directly  a 
treasonable  conspiracy,  was  not  competent  or  admissible,  be* 
ing  in  fact  an  attempt  to  prove  the  crime  of  treason  against 
the  pannel,  under  an  indictment  which  did  not  charge  trea« 
son  m  the  major  proposition,  and  in  a  fiirm  of  trial  not  oom«* 
potent  in  that  case.  Objecti(Ai8,  having  these  general  charac- 
ters, were  argued  at  considerable  length ;  and  it  was  particu- 
larly observed,  that  the  prosecutor,  after  quoting  die  oath,  in 
which  the  words,  **  either  by  moral  or  physical  strength^  were 
used,  had,  in  his  own  commentary,  found  it  necessary  to  change 
the  term,  and  to  state  that  the  oath  bound  the  parties  to  com- 
mit ^*  treason,  by  eflbcting  by  physical  force  the  subversions^ 

&C. 

When  that  debate  was  concluded,  your  Lordships  delivered 
your  opinions,  and  very  grave  and  serious  doubts  were  ex- 
pressed concerning  the  relevancy  of  the  libel.  Considering 
the  case  to  be  of  great  importance,  your  Lordships  ordered 
the  parties  to  lodge  informarions  on  the  points  which  had 
been  argued.  On  the  same  day,  die  diet  against  the  infb»- 
mant,  M'Kinley,  had  been  adjourned  to  the  10th  of  April; 
but  the  diet  againstEdgar  was  adjourned  till  the  i9th  May. 
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Soon  after  thiv  a4joaRiin«ni;>  his  Ma|ettj^8  AdvMifte,  ftd« 

mg  undoubtedly  the  weight  of  the  olqeetiom  which  had  been 

nigied  agaiJist  the  tibpl  as  it  st^od^  dcstemuned  to  abandont 

tbuese  inuctmeoftB,  both  aguDst  £d^,  and  against  die  infor* 

April    «    nant    And  aeooadingly,  of  this  mte^  new  indietmentB  weie 

Wl7-     semd. 

On  the  I9th  of  M^,  Ed^ar  was  put  to  the  bar,  ai^  waa 
seqiiixedr  to  pkad  to  the  new  indictment.  Bat  as  the  diet  had 
not  been  deserted  on  the  former  indietment  by  any  interlocu<< 
tor  of  your  Lordships,  an  objection  on  this  gnmnd  was  stated^ 
aod  your  Loodshipii  deeming  it  neeessftry  to  appoint  a  search 
tx  pieeedents  in  tihe  recotds  of  the  Court,  the  diet  was  ad- 
joimed  till  the  26th  Mi^.  On  that  day,  your  Lordships  de* 
Isrmined  that  the  new  mdidment  was  weU  served,  but  that 
the  pan&el  was  not  bound  to  pkad  to  it,  until  an  intedocutor 
desertbg  the  diet  on  the  fonaer  indictment  should  be  pro* 
Bounced  by  your  Losdships.  Such  an  interlocutor  having 
been  acoordinf^y  pKonounced,  Edgar  pleaded  fud  guiUyto  the 
aeeond  indiotnu»Uj  and  your  Loxaships  iDontinuedall  ^  diets 
af  Court  tiU  the  8d  of  June. 

On  the  8d  of  June,  iheinfinrmaBt,  Andrew  M'Kinky,  was 
kouffht  up  for  trial  on  the  second  indietnient.  Afterasimilar 
iBterioautor  as  in  die  case  (tf  Edgar,  desorting  the  diet  on  the 
first  indictment  had  been  pronounced,  the  informant  ^eaded 
*^  jTVtZfjii,  and  his  counsel  then  stated  various  olrjeotions  fa 
the  relevancy. of  this  second  indictment  It  was  steted,  that 
it  was  still  Uahle  substantially  to  all  the  same  olgections  which 
had  been  uined  against  the  fivmer  indictment.  The  prose* 
cutor  had  in&ed  wown  out  the  direct  allegation  of  a  traitor- 
ous eosmiracy ;  but  he  had  still  libelled,  that  the  pannel  did 
*<  widcedlv,  maliciously,  and  traiiorausly  administer,  or  cause 
^'  to  be  administered,^  &c.  whereby  there  was  still  a  direct  at- 
tempt to  prove  tresson  under  this  indictment  for  a  felony  only. 
The  oath  was  recited  in  the  precise  same  terms  as  in  the  for- 
mer indictment ;  and  then  the  libel  urooeeded,  <^  which  oath, 
^^  or  engagement,  or  obligation,  to  the  foi^Nxmg  purport,  did 
*^  bind,  or  did  purport  or  intend  to  bind,  we  persons  takbg 
<*  the  same  to  commit  treason,  by  effecting,  by  physical  force, 
^^  the  subversion  of  the  estaUished  govenimait,*Iaws,  and  con- 
<^  stitution  of  this  kingdom,  and  especially  by  obtaining  an- 
f  <  nual  parliaments  ai^  universal  suffimge  1^  unlawfol  and 
^<  violent  means,^ 

The  argument  on  the  general  relevancy  was  resumed  at 
great  len^,  and  new  considerations  were  suggested,  shewing 
uiat  this  mdictment  was,  if  possible,  more  irmevant  than  the 
fmner.    Your  Loidjdiips  at  the  same  time  call^  the  atte&- 


tkm  of  the  ootmsel  to  a  particular  objection  to  the  fbnn  of  the 
minor  proporition)  in  stating  the  particular  occasions  on  which 
ihe  allegdi  oath  or  obligation  had  been  administered,  where  it 
was  described  as  an  oath  not  purporting  or  intending  to  bind, 
&e.  but  "  binding  the  persbna  taking  the  same  to  commit 
'<  treason,  as  said  is."*^  Your  Lordships  wished  to  receive  in- 
farmadoiM  on  the  whole  general  points  which  had  been  argued. 
But  you  expressed  decided  opinions;  that  the  indictment  wa^ 
bad  in  the  point  last  mentioned,  and  also  bad  in  the  use  of  the 
Ivoid  trailtirousfy  instead  o(  feloniously:    . 

In  consequence  of  the  opinions  thus  intimated,  his  Majesty'^a 
Advocate  moved  your  Lordships  to  desert  the  diet  on  this  se- 
cond indictment  pro  heo  et  tentpore^  reserving  to  him  to  raise 
a  new  indictment  for  th^  same  offence;  l^our  Lordships  ac^ 
oordingiy  pronounced  such  an  interlocutor; 

Thereafter,  in  the  same  day,  a  petition  tras  pmi^tSl  l^y  the 
Lord  Advocate,  which  stated,  ^*  That  your  Lordships  have 
<<  this  day  been  pleased  to  desert  the  diet  against  Andrew 
«  M^Kimejfy  present  prisoner  in  the  castle  of  EdinbtiYgh,' 
«  accused  as  m  the  indictment,  the  diet  whereof  has  tnis 
<<  day  been  deserted,  and  rbko  stood  committed  iisr  guHty 
<<  of  the  crim/es  of  high  trtaaon^  and  with  a  treasonable  conspira-* 
«  ey  to  obtain  annual  parliaments  and  universal  sufir^  by 
<<  physical  force,  and  administering  unlawful  oaths,  binding 
**  himself  under  pain  of  death,  to  the  accomplishment  of  these 
«<  purposes,  the  administmng  of  which  oaths  is  a  capital  fe- 
«  lonyl^  the  statute  of  the  52d  of  the  King,  c.  104.,  which' 
<<  crimes  the  said  person  is  charged  with  having  committed  at 
<*  Glasgow,  and  in  die  vicinity  thereof,  in  die  mondis  of  No- 
«  vemter  and  December,  1816,  and  January  and  February^^ 
<<  1817,  which  therefore  makes  this  apnlieadon  necessary  for  a 
«« new  warrant,^  &c-  And  it  prayed  your  Lordships  "  to' 
<<  grant  warrant  to  commit  the  said  Ancurew  M'Kinley  to  the 
<*  casde  of  Edinburgh  accordingly.^  Your  Lordships  did 
then  grant  warrant  to  apprehend  the  informant,  **  and  to  com- 
<<  mit  him  prisoner  to  tne  castle  of  Edinburgh,  therein  to  be' 
<<  detained  till  thence  liberated  in  due  course  of  law.*"  The] 
informant  does  not  at  present  stop  to  take  notice  of  the  ex- 
traordinary terms  of  this  last  application.  It  is  quoted,  on- 
ly that  your  Lordships  may  be  aware,  that  the  informant 
itill  stands  committed  for  treason,  and  for  a  treasonable  con- 
spiracy, as  well  as  fiv  the  crime  of  administering  unlawAd 
oaths  under  the  statute. 

Of  diis  date,  a  diird  indictment  was  executed  against  the  June  ?! 
informant ;  and,  on  the  23d  of  June,  he  was  brought  to  the  ^^^'^^ 
bar,  and  pleaded  not  ^guilty.     His  oounad  were  prepared  to 


argue  the  same  general  dbjeadoai  which  had  been  stafed  t^ 
boUi  the  fbnner  indictmente,  and  to  maintoin,  that  this  last 
was,  if  possible,  the  worst  of  them  all.  But  it  being  under- 
stood that  your  Lordships  were  to  order  infiirmatioDs,  it  waa 
thought  unnecessary  tooccupy  the  time  of  the  Court  with  any 
debate  ;^  and  ^fmII  Lordships  pronounced  the  ibUowing-  oider : 
**  Ordain  parties  procurators  to  give  in  infinrmations  upon  die 
<<  relevancy  of  the  indictment,  to  the  clerk  of  CiNirt^  i»  ordes . 
<<  to  be  recorded ;  the  prosecutor  to  give  in  his  information  on 
<^  or  before  Thursday  next,  and  the  procurators  finr  the  pan-* 
*^  nel  to  give  in  his  information  on  or  before  the  9th  day  of  Ju- 
<^  Iv  next :  Continue  the  diet  against  the  pannd  till  Monday 
**  the  lith  day  of  the  said  monUi  of  July,  and  ordain  all  con- 
<<  oemed  then  to  attend,  each  under  the  pains  of  law,  and  the 
<^  pannel  in  the  mean  time  to  be  carried  back  to  the  castle  of 
«  £dinburgh.'"  The  prosecutor^s  infiarmatioa  was  accord- 
ingly lodgfsd  on  the  26tli  June ;  and  the  informant  is  now 
tp  enter  into  tl^e  consideration  of  the  relevancy  of  this  third 
indictment. 

The  prosecutor  states,  that  he  has  no  hope  of  su^estin^ 
any  new  views  of  the  case,  and  that  he  will  not  think  nimsefi' 
justified,  by  the  inducement  q[  novelty,  in  abandfmin^  those 
grounds  on  which  he  has  always  been  of  opinion  that  the  mdict' 
ment  oueht  to  pass  to  the  knowledge  of  an  assize.     It  must  be 
admitted,  that  the  learned^  prosecutor  has  been  sufficiently 
steady  in  adhering  to  most  of  his  own  ideas  on  this  matter^ 
and  that  he  has  not  fiimished  your  Lordships  with  many  new 
lights  OR  the  most  important  questions  whicL  arise^    Yet  nei- 
ther his  indictment,  nor  his  In&rmation,  is  altogether  destitute 
of  novelty.     There  are  propositions  maintained  so  very  new 
and  remarkable,  that,  though  they  were  indeed  suggested  in  a 
viva  voce  pleading,  the  informant  scarcely  expected^that  they 
would  have  been  deliberately  put  on  the  record  of  the  Court ; 
and  after  having  twice  indicted  the  informant,  founding  on  an 
oath  of  the  terms  or  purport  specially  set  forth,  he  has  £bund 
outy  that  one  objection  to  the  lelevancy  of  those  indictments  is 
at  once  removed  by  the  simple  expedient  of  changing  the  fad. 
<<  The  argument  is  now  in  a  great  measure  ab(Mished  by  the 
<<  introduction  of  both  the  wor&  into  the  new  indictment.'"  In 
the  middle  of  the  oath  alleged  to  have  been  administered,  the 
words  are  changed,  and,  mstead  of  the  terms,  <<  either  by  mo* 
<<  ral  or  physical  strength,^  your  Lordships  have  now  these 
words,  "  either  by  moral  or  physical  strenodi,  (or  force  rj 
What  may  be  the  effect  of  tnis  addition,  Uie  infinrmant  may 
perhaps  afterwards  inquire.     But  the  prosecutor  has  at  least 
the  merit  of  some  novelty  in  this  expedient  for  curing  an  ob-* 


jectum  of  rebvancy,  hj  adapting  the  faet  to  bis  own  argument, 
though  he  had  not  ventiued  so  to  statp  it  in  any  of  the  fonner 
indictments. 

But  the  infinrmant  is  much  more  anxious  to  satisfy  your 
Xordships.  on  the  very  important  questions  which  occur  iii  this 
aue,  than  to  analyse  minutely  the  line  of  argument  adopted 
•by  the  proaecutqr.  fie  will  n«ve  occasion  to'  advert  to  some 
of  the  extraordinary  posittona  maintained;  and,  with  great 
submission,'  they  appear  to  him  in  a  great  measure  to  rrauoe 
the  plea  which  they  are  found  necessary  to  support  to  an  ab- 
surdity in  law. 

/To  your  Ixndships,  w>ho  Are  so  weH  acquainted  with  the  sub- 
ject, it  might  seem  to  be  a  very  unnecessary  subject  of  inquiry, 
to  consider  what  is  the  real  meaning  of  a  question  on  the  rele- 
;vaney  of  aa  indictment.  But  the  manner  in  which  the  case 
haslieen  treated  by  the  jproseoutor  renders  this  indispensable, 
as  the  baitisof  the  whole  discussion  ;  for  he  appears  to  have 
entirely  lost  sight  of  the  fundamental  principles  of  a  Scotch 
andirtmpnt,  as  well  as  of  the  powers  and  duties  of  your  Lord^ 
ships  in  eoBsiderii^  it.' 

The  indictment  is  in  the  form  of  a  syllogism.  The  mafor 
.propositioh  lays  down'  the  general  nature  of  the  crime  in  the 
abstract,  with  its  qualities  and  aggravations.  The  tumor  pnv- 
position  defines  the  pariicidar  $peciei  of  that  crime  with  which 
$be  pannel  is' charged,  and  details  the  Jaets  from  which  his 
guiU  is  to  be'infcmd. '  The  eondunon  is,  that,  the  charge 
bemg  porvved,  the  punishment  fixed  by  the  law  shall  be  ill- 
flicted. 

£very  indictment  must  shew  on  the  fact  of  it  a  plain  rele- 
vancy, otherwise  it  cannot  be  sent  to  trial  at  all.  Your  Lord- 
ships must  be  enabled  to  judge,  whether  the  specific  charge, 
meant  to  be  made  against  the  pannel,  will  amount  to  the  crime 
chax«d  in  the  major  piroposition ;  and  you  must  be  enabled 
to  juage,  whether  the  particular  facts  allied  are  of  such  s 
pature  as  to  amount  to  that  specific  charge.  The  pannel  has 
^  right  to  be  informed,  in  the  minor  projiosition,  of  the  precise 
aocusatiDn  thai  is  made  against  him,  and  also  of  the  leading 
facts  on  which  it  is  found^.  But  it  is  not  merely  for  the 
jwnners  inforroatibn  that  the  specification  in  the  minor  propo- 
sition is  required.'  It  arises  from  the  very  principle  of  such 
an  indictment,  uid  the  rules  which  govern  the  trial  of  crimes 
in  this  Court  The  relevancy  of  the  charge  belongs  to  your 
Lordships,  and  not  to  the  jury  ;  and  the  prosecutor  lias  it  not- 
i^  his  power  to  take  the  cognizance  of  this  relevancy  out  of  the 
hMBoftheCo\irt.  .  ' 
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Tlusre  is,  in  diis  respece,  a  diMinetum  befci^eoB  the  pmctiee 
of  this  Courti  and  the  practiee  of  the  crimiiud  courts  in  Eng- 
Wd,  which  it  seems  to  be  of  some  importimce  to  remember. 
In  Enghmd,  the  indictment  is  drawn  comjparatiyely  in  a  very 
general  foan ;  and  it  is  oomj^tent,  even  after  the  verdict  of  4 
jury  finding  the  prisoner  guil^,  to  make  a  motion  in  arrest 
pf  judgment,  on  the  giound  ofemmj  or  of  general  irrelevaa-. 
cy,  in  the  indictment  in  point  of  law.  This  is  the  usual  fonn 
jof  trying  questions  of  retevanev ;  and,  accordingly,  with  feif 
iBKoeptions,  iit  is  scarcely  ever  the  practice  tp  object  to  the  in- 
dictment tn  /tffirnf . 

Your  Lordships  know,  that  the  practice  is  essentially  difie- 
xent  in  this  Court.  The  interlocutw  of  relevaney  pronounced 
by  the  Court  determines  the  general  law  of  it ;  and  though 
the  pannel  is  goierally  nermitted  to  use  whatever  arguments 
he  winks  fit  to  induce  tne  jury  to  acquit  him,  he  can  never 
afterwards  plead  to  the  court  any  objectioiis  to  the  relevancy  of 
the  indictment.  A  verdict  of  guilty  finishes  the  case  fix 
ever;'  and  if  th^  piMinel,  so  convicted,  still  thinks  himself  in 
any  way  aggrieved,  he  has  no  repiedy  but  in  the  mercy  of  the 
Sovereign. 

This  being  undeniably  the  rulfi  of  the  law  of  Scotland,  it 
mpst  bq  evident,  that  it  cieates  an  absolute  neoe^ty,  not  CMily 
ibr  the  utmost  precision  and  accuracy  in  the  statement  of  the 
charge  in  the  indictment,  but  for  a  considerable  minuteness 
of  detail  in  setting  forth  the  fiicts  on  which  the  charge  is  founds 
cd.  It  must  be  so  stated,  that  not  only  the  pannel  niay  be 
aware  of  the  precise  nature  of  the  charge  against  which  he  has 
to  defend  himself,  but  the  Court  may  be  enabled  to  fi>rm  a  cor- 
rect opinion  on  the  relevancy  (^  the  whole  accusation.  It  will 
not  do  to  wait  for  the  disclosure  of  the  case  in  evidence.  The 
Court  must,  in  the  first  instance,  cee  a  clear  relewnuy  oa  the 
face  of  the  indictment ,  by  a  distinct  ei^position  of  the  specific 
nature  of  the  chaise,  and  of  the  leading  facts.    * 

It  is  certainly  of  no  importance,  what  opinion  shall  be  fimn. 
ad  on  thie  respective  m^ts  of  these  two  modes  of  procedufe. 
Your  Lordships  will  probably  be  inclined  to  think,  that  tb<; 
advantages  of  your  own  rule  are  sanctioned  by  a  long  course 
of  experience,  and  that  the  inhabitants  of  this  country  have 
ever^  reason  to  be  satisfied  with  a  system,  which  so  effectually 
secures  them  against  being  put  in  hasard  by  irrelevant  ac- 
cusations, or  by  charges,  tne  precise  nature  of  which  they  do 
not  know. 

But  it  is  self-evident,  that  the  whole  principle  of  this  course 
of  trial  absolutely  requires  a  great  degree  of  precision  in  the 
minor  proposition  of  the  indictment.    And  accordingly,  na 
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malfcler  of  iawtvor  wts  more  clearly  laid  down,  or  moie  rigid* 
Ij  adhered  to,  than  the  rule  ^idi  imposes  this  necessity  on 
all  prasectttofB  has  been  in  the  laws  of  Scotland.  Trite 
though  the  subject  may  be,  the  informant  eonaideni  it  to  be 
indispensable  to  lay  before  your  Lorddiipe  sobm  part  of  Mr. 
Httme*s  statement  on  this  matter. 

After  exnlaining  the  intvodnetion  of  th^  minor  pvopositioB,  Hmne^voL 
srhich  simply  assects  that  ^e  pannel  is  *^  guilty  actor,  or  artni.  p.*90|. 
f^  and  part,  of  the  foresaid  crime,^  Mr.  Hume  goes  on  to  ob- 
serve, ^'  The  second  part  of  the  diarge,  or  sub^umption,  as  it 
f*  is  called,  is  introduced  with  the  words  *  In  so  far  as  ;^  and 
<<  consistB,  to  describe  it  generally,  of  a  narrative  of  the  al- 
<<  leged  criminal  act,  with  the  due  specification  of  the  time, 
f^  pLice,  and  manner  of  doing  it,  so  as  to  justify  the  preceding 
f  ^  {igfirmaiion  of  ihepoHmers  guilt,  ami  dialinguish  likewiic  tku 
M  partwidar  charge  from  all  othebs  ov  thx  CAica  er^ciKS, 
f*  and  briitf  die  pannel  to  the  bar,  sufficiently  informed  of  that 
f^  whcseof  he  is  accused* 

*^  I  aa^,  in  thefirst  place,  diat  this  part  of  the  libel  miust 
^<  give  such  a  history  of  the  deed  that  has  been  done,  at  hhoM 
f<  ttorroal  tkepreeediiig  agimuUum  of  tkepanneFa  ^uiU  ofiht 
f^  crime  which  is  tidied  in  the  mo/or,  and  is  now  rmrred  to  in 
^  the  subsamption  of  the  minor  pn^osition.'  The  author  then 
goes  on,  at  considerable  length,  to  explain  this  point  of  law, 
fhat  the  fad  must  awumfU  to  the  crime  charged  in  the  major 
preposition  ;  and  among  other  examples  of  the  rule,  he  ^ves 
this :  *^  On  such  a  ground,  among  others,  the  Lords  disnuned  _^  , 
f^  a  libel  for  perjury j  which  set  forth  the  several  artides  of  the  ^ 
f*  pannel^s  deposition,  and  affirmed  that  they  were  contrary  to 
f^  the  truth,  but  omitted  to  say,  that  the  pannel  swore  these 
**  things,  '  knowing  the  same  to  befaite,'"  The  informant  shall 
presendy  take  the  liberty  of  quoting  some  other  passages  in  a 
different  part  of  Mr.  Hume's  work,  on  this  very  material  case 
of  trial  for  perjury. 

But  after  explaining  this  branch  of  the  rule,  he  goes  on  to 
the  other :  ^  I  have  said,  in  the  second  place,  that  a  libel  is  not  p.S10,SlL 
good,  *  unless  it  give  such  an  account  of  the  criminal  deed  as  may 

*<  DISTINGUISH  THIS  PABTICULAE  CHARGE  FROM  ALL  OTHER 

<'  iMSTAKCEs  ojf  THR  SAME  SORT  OF  CRIME,  and  thus  bring 
«<  the  pannel  to  the  bar,  sufficiently  informed  of  that  whereof 
<<  he  is  accused.  Otherwise  the  purpoee  would  not  be  fulfilled 
<«  which  the  law  entertains,  in  ordering  the  pannel  to  be  serv- 
^*  ed  with  a  copy  of  his  libel,  and  allowing  him  so  many  days 
*<  to  make  preparation  for  his  defence.^  Afterwards  he  says, 
*'  And  indeed,  so  undeniable  is  the  equity  of  this  maxim,  that 
"  it  seems  to  have  been  uniformly  observed  in  the  trial  even  c^ 
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^  crimes  against  ihe  state,  and  in  the  times   the  lent  le- 
*<  nuurkable  for  mild  or  impartial  dedsions  iq,  that  class  of 
<<  cases.^    Then  Mows  a  detailed  illustration  of  the  point, 
f* '^^317* The  infixmant  can  only  select  a  few  passages:  f<  It  is  matter 
.  <«  of  substantial  justice,  «ad  has  been  uniformly  obsenred  in 
<<  the  practice  of  later  times,  that  the  prosecutor  shall  noi  he 
f*  held  sufficiently  to  hare  explained  himself,  in  charging  the 
«  crime  fry  iU  ic^nical  apptUation^  and  terming  thai  Ac,  tie 
f^  pounds  dideommit  or  $t>a»  gmltyofthai  crime^  aoainst  such  a 
<*  jMrsan,  at  SMch  a  tme^  uxiiplace;  He  shdlfarmr  he  oUtged 
<^  to  9itfpmrt  ond  justify  (Am  nffirmaiumy  wiih  an  accoimt  of  tht 
<<  particidsr  fad, ;  an  account  which  takes  notice  of  those  lead- 
<<  ing  and  peculiar  cireumstaiMes  of  the  deed,  toAicA  serve  to 
.  <<  dufn^gwuA  it  from  other  deeds  i^  the  same  clasSy  and  of  which 
<<  any  spectator  would  naturally  make  mention,  in  relating 
<<  wut  he  had  seen.     In  a  case  of  murder,  ibr  instance,  th^ 
<<  lihd  shall  not  be  good  thus :  *  Yet  true  it  is  and  of  verity, 
**  that  you,  the  said  A.  B.  pannel,  are  guilty  actor,  or  art  and 
^<  pari,  of  the  said  crixiie  of  inuxder,  in  so  fiir  as,  upon  the 
«  iOth  day  of  April  1797,  jmdidkiUand  rtmrder  C.  D.  mer^ 
^  ehatU  uiEdinbmrghf  within  his  own  dwelling-house,  situated 
*<  in  the  High  Street  of  the  said  city  of  Edinburgh  C  and  so 
<<  conclude,  without  communicatim;  either  to  the  judge  or  the 
<<  paimel  any  fiirther  pardculars  of  the  story.     The  reason  if 
<<  obvious :  A  murder  might  be  committed  on  the  person  of 
<*  C.  D.  at  the  time  and  place  libelled,  in  many  various  ways,  as 
«c  by  shooting,  stabbing,  strangling,  poisoning,  andso  fiirth;  and^ 
«<  according  as  it  is  intended  to  prove  one  or  another  of  these 
<<  modes  of  slanghUr^  the  pannel  puw  have  to  take  a  Afferent 
<<  coarse  towards  his  defence  and  ejxnfpation.' 

Afterwards,  *<  I  may  add,  that  the  prosecutor  is  obliged  to 
<<  enter  into  such  a  detail,  for  this  farther  and  equally  si^oii. 
«<  tial  reasony  that  <  hb  must  otherwise  be  vested  in  ep- 
<c  fect  with  the  entire  cognizance  of  the  relevancy 
^  OF  HIS  OWN  LIBEL,  a  matter  which  beUmgeth  not  to  Am,  nor 
'<  even  to  the  jary,  but  to  the  court  alone  ;  and  that  he 
<<  might  thus  force  on  the  trial  of  such  a  charge,  tcAtcA,  to 
<<  be  dismissed  as  inept  or  irrelevant^  needs  only  to  be  opened  up 
<<  and  explained.  For  under  these  general  terms  of  murder, 
<<  roby  steals  and  the  like^  the  prosecutor  may  conceal  some 
'<  nice  and  disputable,  or  perhaps  some  fantastical  and  extra* 
*^  vacant  notions  of  his  own,  such  as  are  unknown  to  the  law 
^^  and  practice  of  the  land,  &c''  Now,  if  the  prosecutor  be  al. 
f.  SIS'.  i<  lowed  thus  to  wrap  up  his  case  in  mystery^  and  keep  the  fact 
«^  to  himself  which  is  the  foundation  of  his  charge,  he  for  oer- 
<^  tain  gains  his  object  of  having  his  libel  remitted  to  aA  assize; 
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<^  with  whom,  if  he  eon  prewnl  to  adopt  his  opitdam  en  tie  fitk' 
**jecif  how  false  and  erroneous  soever  thtjf  if,  he  may  obtain  a 
^<  favourable  verdict,  and  thus  constrain  tkejud^  to  pass  sen-^ 
**  tence  on  the  prisoner,  contrary  to  the  law  and  the  justice  of  the 
^  ease. 

^<  And  if  this  be  time  of  such  crimes  as  theft  and  minder, 
*'  much  more  does  the  same  hold  good  ofmatnf  other  crimes^ 
*^  which  are  of  a  more  complex  or  mare  subtile  nature^  and 
^  with  ris^t  to  which,  naless  elucidated  with  a  full  detail 
^  of  die  circumstances  of  the  &ct,  no  notion  can  well  be 
**  fiMrmed  whether  the  charge  be  pertinent  or  not.  Taice, 
^*  fer  instance,  the  crime  of  tribetyJ^  Among  other  exam* 
««  pies  under  this  head,  the  author  states  the  case  of  perfwy.*' 
'<  The  like  discussion  took  place  in  the  case  of  Lawson  ofp.  31SL 
<^  Westertown,  on  that  article  of  bis  indictment  for  the  crime 
<<  of  peijury,  wherein  he  was  charged  with  swearing  fidsely, 
<*  that  his  title  as  a  fieeholder  was  not  nominal  orjiciitioufj  nor 
«  created  for  the  purpose  of  enabling  him  to  vote  for  a  mem- 
««  ber  to  serve  in  Parliament.  For,  on  this  head,  finding: 
*^  U  adviseable  to  he  more  reserved  and  cauiwus  than  on  the  other 
^  articles  of  the  charge,  the  prosecutor  had  fidled  to  set  forth 
«<  any  such  detail  of  &cts  and  circumstances,  finom  which  it 
«(  could  be  gathered,  either  what  meaning  he  himself  attached 
^  to  this  mystical  and  litigious  phrase  of  a  nominal  andjictitious 
^  tide,  or  which  might  enable  the  Judge  to  discern  whether  he 
^  were  correct  or  not  in  his  notions  on  that  subject  In  con- 
^  sequence,  this  part  of  the  libel,  and  this  alone,  was  found 
<<  not  to  be  ^<  so  Qualified  as  to  import  a  relevant  charge  of 
<<  perjury,  upon  wnich  the  pannel  may  or  can  be  remitted  to 
«^  the  knowledge  of  assize.^ 

The  author  concludes  the  whole  of  this  matter  with  ob- 
serving, ^*  The  truth  is,  that  the  best  confirmadon  of  die  p.  320. 
<<  rule,  next  to  the  obvious  justice  of  the  thing  itself,  is  the  uni* 
^^form  observance  of  it  in  the  practice  of  later  tintes,  which  has 
<<  hindered  many  controversies  of  this  sort  from  arising  in 
<«  Court,  and  is  itself  a  daily  testimony  to  the  tenor  of  the 
«law.'' 

Now,  though  it  is  true  that  there  are  some  exceptions  &om 
the  strictness  of  this  rule,  arising  from  the  necessity  of  the 
case,  and  though  there  axe  also  limits  to  the  rule,  so  that  an 
unreasonable  d^ee  of  minuteness  shall  not  be  required,  the 
rule  itself  is  fixed  and  peremptory,  and  the  principles  on  which 
it  depends  are  both  clear  in  themselves,  and  such  as  demon- 
strate the  necessity  of  it  to  the  substantial  justice  of  every  tri- 
al in  this  Court.  The  informant  hardly  thinks  it  necessary 
to  make  any  apology  for  the  fulness  of  his  statement  on  the 
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iubject.  because  he  apprehends  that  it  is  substantially  denied^ 
(though  indeed  admitted  in  words)  throughout  the  uifitfina^ 
tion  of  the  piosecutor. 

The  major  proposition  of  this  indictment  ctonsists  entirely 
in  a  recitation  of  the  clauses  of  the  statute  of  the  37  th  of  the 
King.  The  materiid  part  is  in  thi^  words»  '<  that  every  per-: 
«  son  who  shall,  in  any  manner  or  fonn  whatsoeyer,  achnmi- 
«<  ster,  or  cause  to  be  administered,  or  be  aiding  and  assist* 
<<  ing  at  the  administering  of  any  oath  or  engagement,  jmr^ 
«  foriing  or  uUemiing  to  bind  the  person  taking  the  same  t& 
<<  commii  ant  treoiOHf  or  mmrder^  or  a^y  felony  punishable 
*<  iy  lam  with  death,  shall,  on  conviction  thereof  by  due 
<*  course  of  law,  be  ac^judged  guilty  of  felony,  and  suffer 
<^  death  as  a  frlon,  without  benefit  of  cleigy.** 

The  general  crime  here  raised  into  the  rank  of  a  felony^ 
consists  m  the  administration  of  an  oath.  ^  But  the  quality  of 
the  oath,  in  which  the  essence  of  the  crime  consists,  admits 
of  the  great  varieties,  and  is  described  in  the  statute  by  a  le- 
fcranee  to  certain  other  general  denominations  of.  crimes.  It 
must  be  an  oath  purporting  or  intending  to  bind  the  party 
taking  it  to  certain  things ;  l«t.  Purporting  or  intending  ta 
bmdhim  to  commit  any  treason  ;  2d,  Purporting  or  intend- 
ing to  bind  him  to  commit  murder ;  Sd,  Purporting  or  in-* 
tending  to  bind  him  to  commit  ai^  felony.  The  crime  of  thef 
statute  is  not  defined  to  any  one  of  these  obligations,  nor  does 
it  require  them  all  to  make  up  the  statutory  offence.  Each  i» 
a  separate  sort  of  oftnoe  of  its  own  character,  all  under  thw 
same  enactment  of  the  statute,  and  all  consisting  in  the  ad- 
ministration of  the  oath. 

But  there  are  mamf  sorts  of  treason ;  there  are  many  hwt'^ 
dreds  of  different  felonies ;  there  are  murders  which  amount 
to  petty  treason,  and  murders  of  a  different  sort ;  but  though 
the  statute  mentions  murder,  merely  according  to  the  unifiinn 
practice  in  all  sueh  English  statutes,  it  does  not  speak  of  any 
murder,  as  in  the  other  cases.  The  statute  does  not  distin- 
guish the  varieties  of  treasons  and  felonies.  It  provides,  that 
die  administation  of  an  oath,  purporting  or  intending  to  bind 
to  commit  at^  treason  or  aiiy  felony,  shall  be  felony ;  and  it 
leaves  the  precise  definition  of  the  particular  crime  to  be  set- 
tled acoordmg  to  the  fact  in  each  case.  If  the  oath  wxrfarts  or 
intends  to  bind  to  commit  burglary^  that  is  the  cnme  in  that 
case ;  or  to  commit  regime ;  and  so  of  all  the  numerous  y^^nv* 
existing  in  the  law.  In  the  same  manner,  if  it  purports  or 
intends  to  bind  to  compass  the  king's  death,  the  administration 
of  the  oath  having  this  purport  or  intendment  is  the  statutory 
crime  in  that  case.  If  it  imports  or  intends  to  bind  (o  levy 
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ifiOTf  that  is  the  essence  of  the  crime  m  diat  case.  If  it  )^^ 
^Tts  or  intends  to  bind  to  counterfeit  the  king^s  com,  that  is 
the  treasonin  that  ease,  the  obliaation  to  commit  which  is  the  ba-( 
ns  of  the  offence.  And  so  of  afi  the  other  eight  treasons  which 
e3iist  in  the  lawi 

It  may  be  knowh  to  your  Ldrdahips,  that  the  three  great 
genera  of  erimes  in  the  taw  of  En^and  are  Treason,  Felony ^ 
and  Misiaaeanour.  ^  Every  thing  falls  under  one  or  other  ot 
these  denominations.  There  are  inferior  classes;  and  sometimes 
the  pleas  of  the  crown  are  stated  separately^  as  in  this  statute 
murder  19. put  as  distinguished  from  felony,  the  infonnant 
believes^  ac^rdinjr  to  the  constant  practice  in  such  English 
acts,  and  perham  m  this  case,  with  some  view  to  the  case  o^ 
those  murders  which  are  peU^  ireaatnL  But^  in  general^  ttea^ 
son,  Jelony^  and  mtademeimourj  are  the  genera^  and  eompr&« 
hend  feverylhinir.  » 

The  sam^  fact,  which  is  j^roperly  li  treason^  may  be  also  1^ 
felony,  ^ut,  as  a  treawn,  it  is  not  con^prehended  under  the 
denomination  of  felony.  The  same  fact  may  be  at  the  same 
time  treason  and  lelony ;  for  example,  to  murder  the  King  is 
to  overt  act  of  compassing  the  King^s  death,  and  so  treasifn^ 
and  also  felony  in  tlie  murder.  But  the  crime  of  hi^h  trea- 
^n  is  an  entirely  distinct  class  1  and  your  Lordships  will 
hereafter  have^  to  consider^  whether,  in  the  case  of  the  same 
&ct  involving  both  crimes,  the  felony  does  not  necessarily 
merge  in  the  treason.  With  this  point  the  informant  doed 
not  at  present  interfere.  In  the  mean  time,  it  is  clear,  that 
treason  is  used  constantly  throughout  the  English  books  as  a 
generic  term,  just  in  the  same  manner  as  the  tmm  felony,  and 
one  of  the  plainest  illustrations  is  to  be  found  in  this  statute^ 
and  in  the  very  words  founded  on,  where  it  speaks  of  any 
treason,  or  any  felony,  precisely  on  the  same  principle,  refer<> 
ting  to  any  one  of  the  numerous  treasons,  or  the  still  more  nu«* 
tnerous  felonies,  which  exist  in  the  law. 

The  informant  shall  venture,  hereafter,  to  enter  a  litde  tnote 
fully  into  the  subject  of  the  treason  law.     But  at  present,  he 
may  be  allowed  to  observe,  that  the  separation  of  the  different 
sorts  of  treason,  or  rather  of  the  4ifferent  treaeons^  is  so  clear« 
that  the  valuable  statute  of  King  William  for  regulating  trials  7th  WiU 
of  ti^ason,  &c.  lays  down  a  rule  now  in  strict  observance,  that  liun  III.  a 
no  person  shall  be  indicted,  tried,  or  attainted  of  high  treason,  ^ 
^^  but  upon  the  oaths  of  two  lawful  witnesses,  either  both  to 
*^  the  same  overt  actj  or  one  of  them  to  one,  and  the  other  of 
*^  them  to  another,  overt  act  of  the  same  treason.'^    And 
Sir  Michael  Foster,  in  quoting  the  statute,  prints  the  words  ^^'^ 
**  the  same  treason"^  in  itabcs,  to  mark  his  dear  understanding,  ^^    ^* 
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that  it  must  be  two  witnesses  to  separate  overt  acts  of  the  same 
species  of  treason,  as  a  distinct  crime.  In  the  same  manner, 
it  is  provided,  by  the  4th  section  of  the  same  statute,  that  if 
♦«  two  or  more,  distinct  treasfws^  ol  divers  kinds^  be  alleged  in 
one  indictment,  one  witness  produced  to  prove  *'  one  of  the 
treasonsj'^  and  another  witness  produced  to  prove  another, 
shall  not  be  deemed  two  witnesses  ^'  to  thk  same  treasgn,'" 

The  statute  of  the  2d  and  3d  Anne,  c  20.  makes  it  hi^h 
treason  for  any  officer  or  soldier  to  hold  correspondence  with 
any  rebel  or  enemy,  or  to  give  adyice,  &c.  to  the  king's  ene- 
mies ;  and  it  mdres  it  felony  to  raise  mutiny  or)  sedition  in 
the  army,  Ac.  &c,  Ane(,  by  the  S6th  section  of  that  act,  it  Id 
provided,  that  the  treasons  Bxidfehmies  before  mentioned  may 
be  inquired  of,  &c.  in  the  manner  there  pointed  out.  The 
treasons  smd  the  felonies  are  constantly  spoken  of  in  the  plural 
number,  as  generic  descriptions  of  two  classes  of  crimes. 

The  statute  of  the  7th  Anne,  c.  81.  $  8.  the  very  jict  which 
extends  the  treason  law  of  England  to  Scotland,  speaks  through, 
out  of  treasons  in  the  plunu  number ;  and  it  specially  pro- 
vides, that  the  justicen^urt  diall  inquire  of  all  k^  treasons, 
ice. 

la  general,  therefore,  there  cannot  be  the  smallest  doubt, 
that,  m  the  phraseology  of  the  English  law  an4  statutes, 
treason  is  a  generic  term,  descriptive  of  a  class  of  crimes ;  and 
that,  when  the  legislature  speaks  of  a  treason,  or  any  treason, 
it  means  a  particular  sort  or  description  of  treason,  or  any  one 
of  all  the  particular  species  of  the  general  crime. 

But  the  plainest  illustration  for  the  present  question  is  to 
•  be  found  in  the  other  branch  of  the  same  clause  of  this  sta- 
tute, ^<  or  any  felony  punishable  by  law  with  death  ;'^  which, 
in  this  statute,  is  put  exactly  on  a  tooting  with  ^  any  treason.^' 
There  are  some  hundreds  of  felonies  in  the  law  of  England, 
and  there  are  very  many  felonies  punishable  with  death  m  the 
law  of  Scotland.  But  it  is  impossible  for  any  court  to  ima- 
gine, that,  when  this  statute  speaks  of  anyfelony^  it  means 
any  thing  more  than  to  describe  generaUy  the  nature  of  the 
oftence,  the  administration  of  the  oath  binding  to  commit 
which  shall  be  deemed  felony,  assuming  that  me  particular 
felony,  or  particular  species  of  the  crime  meditated,  shall  be 
defined  in  the  indictment  on  which  the  charge  proceeds.  ' 

Thus,  the  major  proposition  of  this  indictment  libels  a 
crime,  consisting  in  the  administration  of  an  oath,  binding  the 
jiarty  taking  the  same  to  commit  certain  generic  crimes,  of 
Which  there  are  a  great  variety  of  species.  The  essence  of 
the  statutoiy  o&nce  must  always  be  resolved  into  the  thing, 
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whicli  the  oath  administered  puipoits  or  intends,  or  at  least  is 
alleged  formally  to  purport  or  intend^' to  bind  tlie  party  takjng 
it  to  do.  It  is  in  that  only  that  the  criminality  does  of  can 
lie ;  and  it  is  quite  apparent,  that  the  statute  is  so  very  ge- 
neral  in  its  description  of  that  thing  oi  object,  and  corapre^ 
hends  so  many  particular  cases,  anoparticurar  descriptions  of 
crimes^  that  it  of  necessity  supposes  ict  particularity  of  stated 
ment  to  be  given  in  the  indictment  in  each  case. . 

The  prosecutor  has  thought  fit  to  pass  over  this  part  of  tlx^ 
case  altogether  without  notice.  But  your  Lordships,  after  at^ 
tending  to  the  true  nature  of  the  statute,,  which  forms  th^ 
whole  major  proposition  of  this  indictment,  will  have  no  diffi- 
culty in  ^evceiving  the  full  force  of  it  in  relation  to  the  mate- 
rial questions  which  remain  on  the  minor  proposition. 

The  informant  is  here  immediately  led  into  the  several  im- 
portant questions,  on  which  the  relevancy  of  tbU  indictment 
depends.  If  the  reasoning  of  the  prosecutor  is  well  founded^, 
it  would  be  very  unnecessary  to  enter  on  anv  sucli  inquiry. 
For,  as  far  as  the  informant  understands  tne  statement  m 
the  information,  it  i^  according  to  him^  quite  unnecessary 
to  give  your  Lordships  air  c^porfimity  q{  judging  6(  the 
relevancy  of  the  indictment  at  all.     He  ^ves  your  Lordly 


ships  his  theory  in  a-  short  compass.      **  The  prosecutot  P*«»cu* 
<*  Knows  no  addition  that  can  make  tlie  syllogistn  more  J^J^r^i^if^ 
<<  feet,     JU(g\   The  administering  an  qptH  of  a  particuliar 
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^^fiUowing  oath  :  Ergo^  Tou  ought  to  be  punished.'*^  ^  And 
elsewhere  the  prosecutor  says,  that  ^^  in  this  stage  of  the  pro^  inC  p*  4. 
*^  oess,  every  thing  is  presumed  to  be  done  wickedly  and  nia/i;  '  ' 
**  dmufy^  as  libelled.  And  the  question  is.  If  all  these  things 
<'  are  as  stated  by  the  prosecutor,  ought  they  to  be  followed  by 
«  punishment?  So  clear  is  this  rulb,  that  tJitnf^  in  themselves  of 
*^  the  moat  innocent  description^  if  libelled  to  be  done  unckedly, 
'^  and  maliciously  f  or  for  the  accomplishment  of  some  illegal 
*^  purpose,  are  daily  found  relevant  to  infer  the  pains  of  law. 
With  sJl  deference,  the  informant  must  be  allowed*  to  ^&y^ 
that,  in  his  humble  apprehension,  a  more  complete  oonfusioii  of 
legal  ideas  has  be^n  rarely  expressed  in  the  same  number  of 
words.  According  to  the  prosecutor^s  dialecticks,  jthis  would 
be  a  complete  legad  syllogism,  which  your  Lordships  must  of 
necessity  remit  to  a  jury.*  <^  Major.  The  administmng  of 
*<  an  oath,  pumirting  or  intending  to  bind'  to  commit  any 
<'  treason  or  felony,  is  felony.  Minor.  You  did'  wickedly 
**  and  maliciously  administer  an  oatH  of  the  following  purport^ 
"  which  purport  is,  that  the  party  taking  the  same  shall  walk 
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i^  one  mile  every  morning.  Ergo,  You  must  l)e  pumshe4 
««  with  death."  The  nrosecutor  plainly  assumes,  that  youi 
liOi^ships  are  not  to  jud^  of  the  relevancy  of  the  minor  pro-; 
position.  If  he  shall  only  be  plefised  to  state,  that  that  which 
ne  asserts  to  have  been  done  was  done  wickedly  and  nmlir 
cicfsly,  your  Lordships  must  take  it  for  granted  that  it 
amounis  to  the  crime  libelled  in  the  major  proposition,  and  is  a 
fufficiafi  detcription  of  the  avecifie  offence,  and  must  leave  it  to 
the  jury  to  determine  wheti^er  the  prosecutor  shall  prove 
any  precise  criminal  ^et  or  not  If  die  informant  has  any 
comprehension  of  this,  it  is  precisely  a  plea,  directed  to  the 
object  9{  taking  the  question  of  reUtamy  entirely  out  of  the  hands 
of  the  Court.  It  is  just  that  case  stated  by  Mr.  Hume, 
whepe  the  prosecutor  wraps  his  case  up  in  mystery,  in  hopes 
pf  getting  it  passed  to  an  assize ;  ^d  then,  if  he  can  prevail 
on  them,  rightly  or  wrongly,  to  give  him  a  verdict,  compels 
your  lordships  to  pronounce  sentence  against  law  $nd  jus- 
fice.. 

But  an  indictment  under  this  statute  cannot  be  framed  on 
this  principle.  Your  Lordships  must  have  the  means  of 
judging  of  the  relevancy  of  the  minor  proposition :  add  you 
pannot  send  it  to  trial,  on  any  such  random  assumption  of 
what  may  by  po^bilitjr  turn  out,  as  the  prosecutor  is' pleased 
to.  present  to  you.  It  is  perfectly  true,  tnat,  in  the  question 
pf  relevanc^,  the  &cts  averred  in  the  indictment  ought  to  be 
taken  as  true.  But  the  mere  averment  of  a  felonious  intention 
will  not  make  relevancy,  if  the  fact  stated  is  either  not  in  it- 
self relevant,  or  not  sufficiently  speci^^  to  enable  your  Lordships 
pi  judge  ofitf  relpvanty. 

In  order  to  sift  more  carefully  the  question  ppnceming  the 
relevancy  pf  the  minor  proposition  in  this  case^  it  is  now  n&l 
cessary  to  consider  the  piartiqilar  objections  which  the  perusal 
of  it  immediately  presents.  *  And  the  informant  shall  here 
take  the  liberty  of  inverting  the  order  adopted  by  the  prosecu- 
tor, and  of  considering,  I.  Whether  the  proseciitor  was  bound 
to  state  the  particular  treasoti^  which  he  means  to  allege  that 
the  oath  libelled  on  purported  or  intended  to  bind  the  parties 
taking  it  to  perpptrate.  2.  Whether  there  is  any  avjerment  in 
this  minor  proposition,  which  can  in  law  be  tak^  as  an  aver- 
ment that  the  pannel  did  administer  an  oath,  purporting  or 
intending  to  bind  the  parties  tci  dbmmit  any  pilrticular  trea- 
^n;  and,  3.  Whether  (He  oath  libelled  on,  is  an  oath/7f^r. 
porting  or  intending  to  bind  the  party  taking  it  to  commit 
treason.  The  informant  adopts  ihis  arrangement,  for  reasons 
which  will  presently  be  very  evident  to  your  Lordships.     For 
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tie  apprcihends,  diat  the  objecti(m  to  die  relevancy  of  tUs  in, 
iJictment  is  not  an  objection  of  mere  form,  but  an  objection 
whieh  enters  into  the  substance  of  the  whole  charge.  The 
prosecutor  knows^  diat  he  dare  not  state  his  indictment  |»g- 
cordmg  to  correct  principles  of  rdevanc^,  without  shewing  at 
once  that,  in  the  substance  of  ity  it  cannot  be  maintained.  If 
We  did  not  know  this,  it  wovdd  be  the  easiest  thing  imaginable 
to  firame  a  relevant  indictment,  as  the  informant  will  pesent- 
ly  shew.  But  the  prosecutor  is  now  striving  for  the  very  ob- 
ject which  has  been  uniformly  reprobated  in  the  history  of  die 
Court,  to  take  the  relevancy  out  of  the  hands  of  your  Lord- 
ahips,  and  to  obtain  the  chance  of  a  verdict  from  a  jury,  on 
erroneous  notions  of  the  nature  of  the  charge^  and  vague  inferences 
from  facts  that  are  totally  inapplicable  to  it.  The  question 
concerning  the  purport  of  the  oath  is  a  question  of  creat  im- 
portance ;  and  if  tne  informant  does  not  mistake,  die  prose- 
cutor has  hazarded  propositions  on  the  subject  of  the  most 
iintenaUe  and  extravagant  nature.  But  it  seems  to  him  to  be 
iSrst  of  all  material,  to  see,  what  it  was  necessary  for  the  pro- 
secutor to  state,  in  order  to  qualify  and  define  the  charge  and 
allegation  of  fact  in  the  minor  proposition ;  and  how  far,  in- 
dependent of  the  terms  of  the  oath,  he  has  complied  with  the 
rules  of  law  in  that  particular. 

1.  The  informant  humbly  maintains,  diat  it  was  incum- 
bent on  the  prosecutor,  in  the  minor  proposition  of  the  in- 
dictment, to  specify  and  define  the  particular  treasm  to  which 
he  alleges  die  oath,  said  to  have  b^  administered,  purported 
or  intended  to  bind  the  ^arty  taking  it 

As  the  ixtformant  considers  this  to  be  a  fatal  objeedon  to 
the  indictment,  and  an  objection  which,  diough  alreuly  twice 
distinctly  explained,  the  prosecutor  has  found  nimself  unable, 
by  any  amendment,  to  remove  consistently,  it  must  be  pre- 
sumed, with  his  knowledge  of  the  iacts  of  the  case,  the  infor- 
mant must  beg  the  indulgence  of  your  Lordships  in  explain- 
ing it  at  considerable  length. 

If  the  fbundadon  of  this  prosecution  were  the  administrar 
tion  of  an  oath,  alleged  to  purport  or  intended  to  bind  the 
party  taking  it  to  commit  a  fklmy^  the  informant  presumes 
that  even  the  prosecutor  would  scarcely  dispute,  that  the  par- 
ticular felony  must  be  specified  in  the  indictment.  He  has 
indeed  ventured  to  put  the  case  of  an  oath,  ^^  binding  to  com- 
^^  mit  treason  gifnefally,  or,  in  the  words  of  the  act  itself,  <  af^ 
'^  treason  ;^  and  has  boldly  maintained,  that  it  would  be  a 
sufficient  libelling  to  state  that  fact.  And  he  has  also  said  a 
great  deal  about  the  impossibility  of  stating  bets  which  were 
only  in  intention,  and  never  took  place.    These  doctrines  the 


infimnant  diall  prawndy  oensidfir.  But  the  proMCUtar  has  en^ 
Utdj  EToided  the  case  of  the  oi»tb  alle^  to  purport  to  lund 
to  eommita,^/bic^»  and  haanot  attempted  an  answer  to  the  ir- 
resistible iUustrations  su^ested  in  the  hearing  on  this  point; 
and  to  this,  in  the  first  {dace,  the  informant  re^npsts  tne  at- 
taition  of  yooi  Lordships. 

Supposing,  then,  that  an  oath  had  been  administered, 
which  tbe  prosecutor  thought  purported  to  bind  the  party  to 
cmmit  a^mgf :  How  must  be  lay  this  in  the  minor  pn>p»» 
sitioa  of  tile  indietaient  ?  1.  If  he  were  to  lay  it  aa  the  pro- 
secutor suggests,  in  the  words  of  the  statute,  would  it  not  be 
manifestly  no  charge  at  all  ?  ^'  In  so  fiur  as  you  did  on  tho 
^<  day  of  Ac.  administer  an  oath,  purporting,^ 

*^  or  inten^ng  to  bind  the  par^  taking  it  to  Qommk  angf 
^^ftUmjf  punish^)le  with  death.'"  By  such  a  charge,  thepaub. 
ndl  would  be  left  to  eoibjectuire,  tBhick  oJJLvt  kmndred  fdaniea 
he  was  accused  of  having  bound  the  party  to  commit ;  and  it 
18  quite  unnecessary  ta  say,  that  it  would  be  utterly  ixrele- 
▼ant.  2.  If  the  prosecutor  libelled,  that  the  oath  puiported 
to  bind  *^  to  commit  ftUmy^  at  ^^  a  felony,*"  ov  ^^  same  fii- 
*^  lony  ;^  the  indictment  would  in  all  these  cases  be  idainly 
bad,  as  in  fact  oontaimng  no  allegation  of  the  pannel  having 
administered  an  oath,  purporting  to  bind  to  the  commission  of 
any  spec^  or  kmwn  crime; 

Wnen  this  is  stated  in  a  general  view,  the  truth  of  the  pro- 
position cannot  possiblv  be  denied.  No  prosecutor  would  have 
the  &ce  to  present  such  an  indictment  to  die  Court  But  the 
sort  of  reasoning  which  the  pmsecutor  here  applies  to  the 
case  of  treason,  ought  to  affiird  him  an  eqjoally  {pod  plea,  in 
the  case  of  an  oath  alleged  to  bind  to  comaoitfelMiy;  and  the 
infimnant  does  not  know,  that  he  will  not  m^^ip^^i"  it  He 
may  be  supposed  to  sUte,  that,  besides  idleding  that  the  oath 
purported  to  bind  to  commit  felony,  he  had  recited  the  pur- 

Sirt  of  the  oadi  itself,  and  that  ficom  diiat  purport,  or  the  roe. 
tated  acts  implied  in  it,  the  particular  felony  intended 
might  hffombUiiy  be  cotteded ;  and  that  it  is  the  province  of 
the  jury  to  determine,  whether  it  is  an  oath  binding  to  com- 
mit felony  or  not  The  informant  firmly  believes,  that  such 
reasoning,  if  applied  to  the  case  of  felony,  would  only  require 
to  be  stated  to  shew  the  impossibility  of  maintaining  it  But 
the  informant  shall  take  the  liberty  of  observing,  that,  even  if 
the  precise  yocX  which  die  oath  was  alleged  to4>ind  the  ftntf 
to  commit  weie  set  forth,  the  indictment  would  be  deaJtly 
bad^  if  it  did  not  state  the  tuUure  ofthefekmy^  the  obligation 
to  commit  which  was  to  be  proved  oy  the  contemplation  of  the 
fac^  t9  the  performance  of  which  the  oath  purported  to  bind. 
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The  act  which  constitutes,  or  affiirds  the  evidence  of  a  fdony, 
is  not  the  felony  itself.     There  may  be  many  qualities  in  the 
Bkme  act,  which  essentially  vary  the  legal  denomination  of  the 
crime  arising  out  of  it     The  same  act  may  be  evidence  of 
many  different  felonies.     And  of  this  no  better  illustration 
can  oe  given,  than  that  which  was  su^^ted  in  the  ddiate. 
Suppose  the  prosecutor  had  libelled,  mt  the  paanel  had  ad- 
ministered an  oath,  purportii^  to  Und  the  party  to  eomimt  a 
jfehmy,  and  that  he  had  explamed  tliis,  hj^  stating,  that  he  had 
administered  an  oath,  purporting  to  bind  the  party  to  eaivy 
away  a  certain  quantitjr  of  com  fiwm  the  place  where  it  was  de. 
posited,  and  deliffor  it  to  a  certain  shipmaster :  When  the 
pannel  objected  to  die  relevancy  of  such  an  indictment,  the 
prosecutor  might  answer  as  he  does  heie-^I  have  libdled  the 
Act  which  took  place,  that  the  oath  was  administered,  and  I 
have  libelled  that  it  was  done  widcedly  and  feloniously :    I«et 
me  go  to  the  jury,  and  I  will  satisfy  them,  that  the  fiiol  which 
the  party  was  bound  to  do  by  the  oath  was  an  act  of  wn^ft^ 
hng  or  anoiker.     If  the  Court  pefinitted  this,  the  pannd 
might  come  into  Courts  believing  that  the  proaeeutor  meai^t 
to  say,  that  the  obligatkm  intmded  was  to  $U(U  the  con,  ^ad 
might  come  prepan»  to  prove  that  it  was  his  own  nreperty. 
He  mi|^t  then  find,  that  the  prosecutor  did  not  mtend  to 
i^ege  Mef/,  but  fraudmknt  bmkrupUy,    Suppose  thc^  pannel 
were  even  prqiared  fer  this  charge^  and  ready  to  prove  that 
he  was  not  bs^kropt ;  he  might  then  find,  that  the  proeeeo^ 
tor  meant  to  allege  an  engagement  for  abstracting  the  oem 
fhrni  a  storehouse,   and  so  to  commit  felony,  nn£r  the  sta- 
tute of  lldi  Geo.  III.     He  might  be  prepared  fiir  this  also^ 
and  aUe  to  shew  that  the  case  was  not  within  the  statuto. 
But,  though  prepared  for  all  these  felonies,  he  might  find  the 
intention  of  the  prosecutor  to  be,  to  prove,  that  the  oath  pur- 
ported or  intended  to  bind  the  party  to  deliver  the  grain  to  a 
shipmaster  who  had  been  residiuj^  six  months  in  France,  and 
so  to  commit  felony  by  holding  intercourse  with  a  person  in 
that  situation,  contrary  to  the  non-interoourse  act  of  the 
Geo.  III. 

But  this  is  only  an  example  of  what  runs  through  the  whole 
law.  The  statutory  felonies  m  England  amount  to  many 
hundreds,  and  have  been  crastantly  increasing.  Many  of  them 
are  distinguished  from  one  anomer  by  the  nicest  shades  of 
difference,  though  consisting  in  the  same  direct  act.  But, 
unless  the  prosecutor  were  bound  to  stato,  what  denomination 
of  crime  he  alleffed  the  oath  to  bind  the  partjr  taking  it  to 
commit,  he  mi^t  just  as  well  be  permitted  to  say  in  general, 
that  it  bound  him  to  commit  felony  in  the  abstract,  or  anjf 
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ftUmify  acdoxding  to  the  ingenious  supposition  of  the  pros^ctc^- 
tor.  The  prisoner  could  onlj  guess  at  jthe  nature  of  the 
ehai^  intended^  and  could  only  grope  in  the  dark  fojr  thef 
circumstances  most  material  for  bis  defence^ 

The  case  of  felony  is  indeed  so  very  clear,  that  the  prosecu-» 
tor  has  not  ventured  to  touch  it.  An  indictment  'never  could 
be  sustained,  wbidi  did  not  specify  the  particular  species  of 
&bny  which  the  prosecutor  alleged  the  oath  to  bind  the  party 
to  commit  The  in&hnant  readily  admits,  that  the  prosecu- 
tor is  entitled  to  assume  the  truth  of  the  facts  specially  set 
forth.  He  only  says,  that  the  indictment  must  be  sufficient 
inpomi  ofavermentf  and  that,  first  (^all,  there  must  be  a  dis- 
tinct aliegaiioH  that  the  oath  did  purport  or  intend  to  bind  to 
the  oommissioD  of  ^  specific  felonif.  To  say,  that  it  bound  to 
the  commission  of  felcHay  in  the  abstract,  would  be  altogethei' 
nugatory,  and  could  not  be  sent  to  a  jury  under  any  circum-< 


Bnt  the  proseeutor  .directs  himself  solely  to  the  case  of  trea<« 
tai ;  and,  because  it  is  more  a  matter  of  common  language  to 
qpeak  of  treason  as  a  particular  offence,  than  to  use  the  same 
expression  as  to  felony,  he  presses  your  Loidships  to  the  adop* 
tion  of  a  rule  in  the  enibroement  of  this  statute,  in  the  case 
of  an  oath  alleged  to  bind  to  the  commission  of  a  treason,  which 
would  be  totally  inadmissible  in  the  case  of  an  oath  alleged  to 
bind  to  dbe  commission  of  a  felony.  But  this  is  a  very  un-* 
satisfactory  wajr  of  resolving  either  the  legal  principle,  or  the 
Bufastantial  justice  of  this  question.  The  statute  here  speaks 
of  '^  an^  treason,"''  and  of  ^<  am^  felony,^  by  phraseology  iden- 
tically the  same :  In  both,  it  uses  technical  legal  terms : 
And  the  effect  of  it  must  be  resolved,  not  by  any  false  im- 
pressions arising  from  the  practice  of  familiar  discourse,  but 
by  the  true  legal  characters  of  the  denominations  employed* 
And  whenever  your  Lordships  come  to  consider,  what  trea- 
son really  is  in  the  contemplation  of  law,  and  what  the  legis- 
lature means,  when  it  speaks  in  a  statute  of  an  obligation  to 
commit  any  treason^  the  informant  believes  it  will  be  found, 
that  it  is  by  far  the  clearest  case  of  the  two ;  and  that,  if  the 
prosecutor  would  be  bound  to  specify  the  felony,  to  the  com- 
mission of  which  he  alleged  an  oath  to  bind,  it  is  still  more 
necessary,  that  he  should  be  required  to  specify  the  particular 
treason,  to  which  he  alleges  the  oath  in  this  case  purports  to 
bind  those  to  whdm  it  is  said  to  have  been  administered. 

Here  the  informant  finds  himself  in  a  very  une^roected  dif- 
ficulty.    The  law  of  treason  is  matter  of  English  law.     It 
depends  on  statutes,  and  on  the  dicta  and  decisions  of  the 
judges  and  lawyers  who  have  written  and  spoken  on  the  sub- 
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ject.  And  the  great  body  of  this  law  of  treason  lies  in  the 
work  of  Sir  Matthew  Hale,  which,  from  its  first  appearance 
to  the  present  moment,  has  been  looked  up  to  as  the  founda- 
tion of  every  thin^  else  that  has  ever  been  written  or  said  on 
this  most  interestmg  branch  of  law.  But,  to  the  surprise  of 
the  informant's  counsel,  and  they  believe  as  much  to  the  sur- 

Erise  of  your  Lordships,  the  authority  of  that  great  judge  and 
iwyer,  equally  profound  in  the  learning  of  his  profession,  in- 
corrupt in  the  exercise  of  his  public  fimctions,  and  most  ex- 
cellent in  every  private  quality  which  can  add  dignity  and  va- 
lue to  the  brightest  talents,  has  been  at  once  cast  aside  by  the 
learned  prosecutor,  as  of  no  weight  in  a  question  of  treason ; 
as  disregarded  by  the  judges  of  England,  and  as  at  once  put 
down  by  the  supposed  silence  of  Lord  Loughborough,  and  by 
a  few  passages  sdected  from  the  works  of  Sir  Michael  Foster, 
Serjeant  Hawkins,  and  Mr.  Hume.  The  informant  never 
heard,  that  the  name  of  Lord  Loughborough  could  be  men- 
tioned in  a  question  of  law,  in  opposition  to  that  of  Lord 
Hale.  The  treatise  of  Sir  Michael  Foster  is  undoubtedly  of 
the  highest  authority.     But,  though  on  some  few  particular 

Sihts,  that  great  judge  differs  from 'the  statements*  of  Lord 
ale,  the  truth  is,  that  his  discourse  is  nothing  more  than  a 
short  commentary  on  the  detailed  law  of  treason,  as  laid  down 
by  Sir  Matthew  Hale,  which  is  throughout  referred  to,  as  the 
rasis  on  which  every  succeeding  writer  must  build  whatever 
additions  or  changes  the  progress  of  time  has  suggested. 

Judge  Foster  was  a  great  lover  of  the  Revolution  establish- 
ment ;  and  he  has  told  us,  in  his  preface  to  his  first  edition, 
that  he  attributed  any  mistakes  into  which  Lord  Hale  had 
fallen,  chiefly  to  the  opposite  prejudices  which  he  had  early 
received  on  that  subject.  But  he  never  speaks  of  him  but 
with  the  most  profound  respect  and  veneration.  **  Why, 
*^  therefore,  may  not  a  good  subject,  be  it  in  season  or  out  of 
**  season,  caution  the  younger  part  of  the  profession  against 
<<  the  prejudices  which  the  name  of  Lord  Cnief  Justice  Hale, 
<«  a  name  ever  honoured  and  esteemed^  may  otherwise  beflet  in 
<<  them  P  I,  for  my  part,  make  no  apology  for  the  freedom  I 
**  have  taken  with  the  sentiments  of  an  author,  %uhose  memory 
**  /  can  love  and  honour,  without  adopting  any  of  his  mistakes 
<<  upon  the  subject  of  government.  It  cannot  be  denied,  and 
'<  I  see  no  reason  for  making  a  secret  of  it,  that  the  learned 
**  judge  hath,  in  his  writings,  paid  no  regard  to  the  principles 
•«  upon  which  the  revolution  and  present  happy  establishment  are 
*^  founded.  The  prevailing  opinions  of  the  times  in  which  he 
*«  received  his  first  impressions,  might  mislead  him.** — **  He 
•*  was  undoubtedly  very  great  in  his  profession  ;  and,  which 
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<*  raiseth  even  a  great  character  infinitely  higher  in  pomt  of 
«  real  merit  ana  esteem,  he  was,  in  everv  rehidon  of  life,  a 
^<  good  man ;  though  the  rectitude  of  his  intentions,  while 
'<  under  the  strong  bias  of  early  prejudices,  might  sometimes 
<<  betray  him  into  great  mistakes.'"  In  another  part  of  his 
Poster^  p.  work,  he  has  said  expressly,  in  allusion  to  Hawkins,  *'  This 
207.  (« )|gs  been  urged  with  some  advantage  by  a  good  modem 

<^  writer  on  the  crown  law,  the  best  we  haw  except  Hale."** 
Thus  plainly  setting  Hale  at  the  head  of  all  the  writers  on 
the  crown  law. 

But  the  informant  has  said  too  much  on  this  subject  The 
reputation  of  Sir  Matthew  Hale  as  a  lawyer,  and  his  authori- 
ty on  the  law  of  treason,  will  probably  survive  the  cases  of 
Edgar  and  M^Kinley.  But  it  is  worthy  of  remark,  that  the  ten- 
dency  of  the  prejudices  to  which  Foster  alludes,  was  a  tenden- 
cnr,  not  in  favour  of  the  persons  accused  of  treason,  but  against 
tnem,  and  in  support  of  prerogative ;  and  the  only  passa^ 
which  the  prosecutor  has  condescended  to  quote  from  Hale,  is 
a  passage  which,  whether  just  or  not,  is  certamly  of  this  ten- 
dency. The  prosecutor  will  hardly  obtain  much  benefit,  in 
this  view,  by  applying  to  Sir  Michael  Foster  to  set  aside  the 
authority  of  Hale. 

It  is,  however,  of  more  importance  to  take  notice,  that,  in 
truth,  the  most  material  point  in  which  Foster^s  statement  of 
the  law  of  treason  difiers  from  that  of  Hale,  is  precisely  that 
point  to  which  the  passages  quoted  from  Foster  by  the  prose- 
cutor relate ;  and  it  is  remarkable,  that,  in  that  disputed  ques- 
tion. Hale  and  f*oster  each  took  the  side  which  was  likJy  to 
be  die  result  of  his  own  ruling  opinions.  The  point  itself,  so 
far  as  it  is  here  material,  shaJl  be  presently  attended  to. 

It  is  known  to  your  Lordships,  that,  previous  to  the  statute 
of  the  25th  Edward  III.,  the  law  of  treason  was  extremely 
uncertain,  so  that,  by  means  of  the  constructive  treasons  whidd 
were  every  day  invented,  or  applied  to  particular  cases,  there 
was  scarcely  any  breach  of  law  or  offence  towards  the  govern- 
ment, which  the  spirit  of  party  or  of  tyranny  could  not  oon- 
vert  into  a  charge  of  high  treason.  Hale,  after  giving  some 
Hale,  P.  c.  examples,  says,  "  By  these,  and  the  like  instances  that  might 
p.  62»  83.  (c  1^  given,  it  appears  how  uncertain  and  arbitrary  the  crime 
*^  of  treason  was  before  the  statute  of  2.5th  Edward  IH., 
'^  whereby  it  came  to  pass,  that  e\'ery  ofience  that  was,  or 
*'  seemed  to  be,  a  breach  of  the  &ith  and  allegiance  due  to 
*^  the  king,  was,  by  construction,  and  consequence,  and  in- 
"  texpreUtion,  raised  into  the  ofience  of  high  treason.  And 
<^  we  need  no  greater  instance  of  this  multiplication  of  con- 
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^^  strnctive  treasons,  than  the  troublesome  rei^  of  King  Rich- 
^*  ard  II.,  which,  though  it  were  aifter  the  limitation  of  trea- 
^^  sons  b^  the  statute  of  25th  Edward  III.,  yet  things  were 
'<  so  earned  bj  factions  and  parties  in  this  kingV  reign,  that 
^'  this  statute  was  little  d[>served,  but  as  this  and  the  other 
<*  party  prevailed,  so  the  crimes  of  high  treason  were  in  a  man- 
'<  ner  arbitrarily  imposed,  and  adjudged  to  the  disadvantage 
**  of  that  party  which  was  intended  to  be  suppressed,^  &c. 

Hale  states  a  most  remarkable  example  of  this,  which  he 
undeniably  gives  as  an  instance  of  direct  violation  of  the  Tsta- 
tute  of  Edward  III.  In  the  10th  Richard  II.,  aconmiission 
Soft  the  redress  of  grievances  was  granted  by  the  King,  on  the 
importunity  of  some  of  the  great  Lords  and  of  the  Commons, 
to  the  Archbishop  of  Canterbury  and  others,  which  was  thought 
prejudicial  to  the  King's  j^rerogative.  After  this,  the  King 
ealled  together  the  two  chief  justices,  Tresilianand  Thirlinge, 
and  other  judges,  and  put  various  questions  to  them ;  among 
others  this :  *^  Qualem  poenam  merentur,  qui  compuhrunt  sive  Hale,  P.  C* 
**  actarunt  regtm  ad  consentignium  conffctioni  dictorum  statuti^  or*  ®*' 
*^  dinationis,  et  commissionis  ?  Ad  quam  questionem,  unani-r 
<*  miter  responderunt,  quod  sunt  ui  proditores  merito  puniendi.' 
There  were  eight  other  questions  put  to  these  judges,  to  which 
it  is  unnecessary  to  refer.  It  wUl  be  observed,  that  the  crim^ 
attributed  in  the  above  question  to  the  persons  alluded  to,  was, 
that  of  compelling  or  forcing  the  King  to  consent  to  a  certain 
-statute ;  and  there  oould  be  no  doubt,  that  that  act  was  an 
overt  act  of  high  treason.  But  these  judges  took  it  upon  them. 
to  say,  that  it  was  in  itself  a  treason.  And  your  Lordships 
will  now  see,  what  Hale  states  concerning  the  result  of  these 
opinions.  *'  This  extravagant,  as  well  as  extrajudicial  decla- 
**  ration  of  treason  by  these  judges,  gave  presently  an  universal 
'<  offisnoe  to  the  kingdom  ;  for  presently  .it  brought  a  great  in- 
<<  security  to  all  jpersons,  and  the  next  Parliament  crastino  pu^ 
^^  rifieationis  11th  Richard  II.,  there  were  divers  appeals  of 
<<  treasons  by  certain  lords  appellors,  wherein  many  were  con- 
<*  vict  of  high  treason  under  ggneral  nuords  of  accroaching  royal 
^fpower^  SUBVERTING  THK  &EAT.M,  &c.  and  among  the  rest, 
*<  those  very  judges,  that  had  thus  liberally  and  arhitrarify  ex- 
*^  pounded  treason  in  answer  to  the  hin^s  quest  ionty  were  for  that 
*<  very  cause  adjudged  guilty  of  treason,  and  had  judgment  to  be 
<*  hanged,  drawn,  and  quartered,  though  the  execution  was 
<<  spared ;  and  they  having  led  ^e  way  by  an  arbitrary  con- 
^'  struction  of  treason  not  within  the  statute,  they  fell  under 
^^  the  same  fate  by  the  like  arbitrary  construction  of  the  crime  of 
^'  treason.*^  Accordingly,  all  these  judges  were  banished  to  Ire- StateTrlals* 
land,  except  Tresilian^  who  was  executed  according  to  thejudg^  I*  P*  13, 14 
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pinU.  ^  Hale  statei,  that  the  tide  again  tunied,  and  by  the 
21st  Richard  II.,  the  state  of  the  matter  was  reversed;  yet 
that  act  was  afterwards  repealed  by  the  1st  Henry  IV. ;  and 

H^e,  P.C.  £[^e  3j^  «  Though  the  statutes  of  Ist  Edward  VI.  aod  1st 
^'  Mary,  have  taken  away  those  treasons,  which  either  the  st»* 
<'  tute  of  11th  Richard  II.  or  Ist  Henry  IV.  had  introduoed, 
<*  more  than  were  in  the  statute  of  2dth  Edward  III.  vet  it  hath 
«^  M<  taken  away  the  efficaey  of  the  PaxUaountoaf  lltli  Ri- 
^^  chard  II.  and  3d  Henry  TV.  as  to  their  declarations^  that  the 
<«  extrajudicial  opimons  of  those  judges  nvere  false  and  erroneous  ^ 
,  ««  hut  in  that  respect  the  Parliaments  of  1st  Henry  IV.  and  11  tk 
**  Richard  II.  are  offeree^  as  to  the  damning  of  those  ex- 
*^  TEA  VACANT  AND  ITNWAER  ANT  ABLE  opinions  and  declaro^ 
<<  tions,^  In  concluding  the  chapter  on  ^<  Treasons  at  the 
**  common  law,  and  their  uncertainty,^  Hale,  referring  to  those 
examples  in  the  reign  of  Richard  II.,  says,  that,  from  such 

Ibid.  se.  instances  it  appears,  '^  How  dangerous  it  is  to  depart  from  the 
'<  letter  of  that  statute,  and  to  multiply  and  enhance  crimes 
*'  into  treason  by  ambiguous  and  general  words,  as  accroaching 
"  rf  rofalpctuery  SUBVERTING  of  FUNDAMENTAL  LAWS,  and 
**  the  like  /  and  how  dangerous  it  is  to  depart  finom  the  letter 
<*  of  that  statute,  and  by  construction  and  analogic  to  make  trea- 
<^  sons,  where  the  letter  of  the  law  has  not  done  it :  lor  such  a 
"  method  admits  of  no  limits  or  bounds,  but  runs  as  far  as  the 
*'  wit  and  invention  of  accusers,  and  the  odiousness  and  detes- 
*^  tation  of  persons  accused,  will  cany  men.^ 

The  statute  of  Edward  III.  settled  the  law  on  this  subjeeti 
by  declaring  all  the  treasons  under  defined  and  technical  de- 
nominations ;  and  Lord  Hale  announces  them  in  the  iUlowing 

Ibid.  91.  terms :  <^  The  several  high  treasons  hereby  declared  are  these: 
**  Ist^  The  compassing  of  the  death  of  the  King,  Queen,  or 
<*  Prince,  and  declaring  the  same  by  an  overt  act ;  2d,  The 
^Vvioladon  or  carnal  luu>wledge  of  the  King^s  ocmsort,  the 
'<  Eing^s  eldest  daughter  unmarried,  or  the  Princess  wife ; 
**  3dy  The  levying  of  war  against  the  King ;  4/A,  The  ad- 
^*  herinff  to  the  Kng^s  enemies  within  the  land  or  without, 
'^  and  declaring  the  same  by  some  overt  act ;  5/A,  The 
<(  counterfeiting  of  the  great  seal  or  privy  seal ;  6/A,  The  coun- 
**  terfeiting  of  the  king's  coin,  or  bringing  counterfeit  coin  in-. 
**  to  this  realm  ;  7th,  The  killing  of  Uie  chancellor,  trea- 
'<  surer,  justices  of  the  one  bench  or  the  other,  justices  in 
<^  cnrre,  justices  of  assise,  justices  of  oyer  and  terminer,  in 
<<  tneir  places,  doing  their  offices.'^ 

Four  other  treasons  have  been  introduced,  lit.  With  r&> 
gard  to  papists ;  td.  In  relation  to  impairing  the  coin ;  Sd, 
Any  attempt  tp  obstniet  the  piotestant  suocBssioB,  &c ;  and 
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4^A,  By  the  S6th  Gecnge  III.  c  37.  it  is  nsAe  iieaaoii  to 
compass^  imagine^  inverUf  4^.  to  ley  wary  in  order  to  compel 
the  King  to  change  his  m&matm  or  counsels,  or  to  put  him 
under  oonstnint,  Ac.  Sat  your  Lordships  will  observe,  that 
this  last  tpsausp  does  not  consist  in  any  con^iracy^  obtain'  - 
i^  sm  alltratian  oj  the  law^  but  expressly  m  a  conspircuy  to 
levy  war  for  that  purpose. 

But  the  important  pmnt  is,  that  by  the  law,  as  established 
by  the  act  of  Edwani  III.,  and  acknowledged  ever  since, 
whatever  additional  treasons  may  be  introduced,  there  is  a 
complete  separation  of  the  different  existing  treasoney  or  spe^ 
des  of  the  generic  crime.  There  is  a  defined  certainty  in  the 
denomination  which  belongs  to  each ;  and  nothing  whatever 
can  be  described  as  a  treason,  which  is  not  one  or  other  of  the 
treasons  thus  established  in  the  law.  In  short,  the  separation 
of  all  the  treasons  firom  one  another  is  as  complete  by  the  sta- 
tute, and  has  been  as  anxiously  insisted  on  by  every  writer, 
and  by  every  judge,  who  deserves  to  be  quoted  on  the  subject, 
as  the  separation  of  the  different  species  of  felony. 

Now,  one  of  the  most  important  consequences  of  this  aocu* 
rate  definition  of  the  various  treasons  existing  in  the  law,  is, 
that  there  is  an  essential  distinction  between  every  treason  it^ 
eelfy  and  the  overt  actj  or  acU^  which  will  be  sufficient  to  e^qh' 
port  or  to  prove  the  charge  of  it  Lord  Hale  goes  through 
all  the  treasons  which  had  been  declared  in  his  time,  and  ex- 
j^ains  separately,  what  that  ]Mirticular  treason  consists  in,  and 
what  overt  acts  shall  be  sufficient  to  sustain  the  charge.  For 
example,  treating  of  treason  in  cmnpassing  the  deam  of  the 
kii^,  queen,  &o.  he  considers  separately,  *' 3.  What  ekdl  be  noa^^.c. 
<*  said  a  compassing  or  imagining  of  oity  of  their  deaths  ^^^h  9S. 
and,  "  4.  What  shall  be  evidence^  or  an  overt  ad^  to  pmve 
(«  such  imagining.^  Under  the  first  of  these  heads,  he  says,  im.  107. 
that  the  words  compass  or  imagine  <<  refer  to  the  purpose  or 
**  design  of  the  mind  or  wiU,  though  the  purpose  or  design 
<<  take  not  effect.^  Aftar  explaimng  diis,  he  adds,  *^  Con^  i^i^  108. 
**  passing  the  death  of  the  kmg  is  high  treason,  though  it  be 
«  not  effected;  but  because  the  compassing  is  only  an  act  of  ' 
*<  the  mind,  and  cannot  of  itself  be  tried  without  some  overt 
**  act  to  evidence  it,  such  an  overt  act  is  requisite  to  make  sueh 
<*  compassbg  or  ima^ation  hig^  treason.  De  qm  infira^ 
And  in  a  note  it  is  said,  ^*  In  so  much  that  where  die  Kuig 
<<  is  actually  murderedj  it  is  the  eompassinf  his  death  y^hich  is 
*<  the  treason,  and  not  the  killing^  which  is  only  an  overt  act, 
^*  — Eeling,  8.^  This  was  in  we  case  of  the  regicides ;  and 
no  more  plun  iUustraticm  can  be  found  of  the  distinction  be* 
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tween  that  which  is  treason  in  hw,  and  that  which  is  an  OTert 
act  to  prove  it 

The  treason  by  lev;;^ng  war,  established  by  the  25th  Ed- 
Hale,  14a  ward  III.  is  also  explained  at  great  length  ;  and  Lord  Hale, 
alluding  to  the  clause  of  the  statute,  speaks  of  it  as  *<  this  06- 
scure  clause  of  kvyitig  war  against  the  King.*"  Accordingly, 
this  obscurity  produced  a  controversy,  which  is  the  subject  of 
the  passages  so  anxiously  quoted  by  the  prosecutor  from  Sir 
Michael  Foster.     Tlie  diiference  was  just  this.     Lord  Hale 

.— -  ISO.  s^ys,  that  ^<  to  make  a  treason  within  the  clause  of  this  sta- 
''  tute,  there  must  be  three  things  concurring ;  1.  It  must  be 
*<  a  levying  of  war ;  2.  It  must  be  a  levying  of  war  against 
<<  the  King ;  3.  It  must  be  a  levying  ci  war  against  the  King 
*'  in  his  realm^  On  the  first  of  these  points,  he  says,  that  it 
18  a  question  of  fact  requiring  many  circumstances  which  it 

— — 131.  is  difficult  to  enumerate  or  define,  '^  Mid  commonly  is  express* 
*<  ed  by  the  words,  tniore  guerrino  arraiali.  As,  where  people 
*<  are  assembled  in  great  numbers,  armed  with  weapons  oflPen- 
^<  sive,  or  weapons  of  war,  if  they  march  thus  armed  in  a 
•*  body ;  if  they  have  chosen  commanders  or  officers ;  if  they 
<<  march  cum  vexsilUs  explicatis^  or  with  drums  or  trumpets, 
^  and  the  like ;  whether  the  greatness  of  their  numbers, 
*'  and  their  continuance  together  doing  these  acts,  may  not 
**  amount  to  more  guerrino  arraiaiij  may  be  considerable.^ 
After  stating  that  a  hare  conspiracy  to  levy  war  and  provide 
weapons,  &c.  though  it  may  in  some  cases  be  an  otert  act  of 
compassing  the  King^s  death^  is  noi  treason  under  the  head  c^ 
the  statute  of  Itvying  war  as  a  substantive  treason  ;  he  adds, 
'*  Again,  the  actual  assembling  of  many  rioters  in  great  num* 
*'  bens,  to  do  unlawful  acts,  if  it  be  not  modo  guerrino^  or  in 
*<  specie  belliy  as  if  they  have  no  military  arms,  nor  march 
**  or  continue  together  in  the  posture  of  war,  may  make  a 
**  great  riot,  yet  doth  not  always  amount  to  a  levying  of  war, 
"  — Vide  Statute  3d  and  4th  Edward  VI.  cap.  5.  1  Mar, 
♦*c  Sfc"  This  last  is.  the  point  on  which  Foster  diflTers, 
He  says,  that  the  true  criterion  is,  *^  Quo  animo  did  the  par^ 
"  ties  assemble  ?**  That  is,  whether  for  a  purpose  of  a  private 
or  particular  nature,  or  for  a  purpose  of  general  concern? 

Foster,       And  he  says,  "  But  every  insurrection  which^  in  judgment  of 

p.810, 211. «  law,  is  intended  against  the  person  of  the  King,  be  it  tode- 
"  throne  or  imprison  him,  or  to  oblige  him  to  alter  his  mea- 
**  sures  of  government,  or  to  remove  evil  counsellors  finom 
**  about  him — these  risings  all  amount  to  levying  war  within 
"  the  statute,  whether  attended  with  the  pomp  and  circum- 
^^  stances  of  open  war  or  not.  And  every  conspiracy  to  levy 
^^  war  for  these  purposes,  though  not  treason  within  the  clause 
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<<  of  levying  v«r,  is  yet  an  aoertact  within  the  other  dauae^of 
^^  compassing  iht  King*s  death.^  And  then  he  explains,  what 
shall  be  deemed  a  levying  of  war  in  this  sense,  "  in  construo- 
^^  tion  oflaw^  as  distinguished  from  the  direct  levying  of  war 
against  the  King  himself;  and  to  mark  the  distinction  be- 
tween these,  he  adds,  what  is  also  a  clear  matter  of  law,  (in- 
dependent at  least  of  the  act  of  the  36th  Geo.  III.) ;  «^  fiut  ^^^ 
<<  a  bare  conspiracy  for  effecting  a  rising  for  the  purposes  mot-^' 
<<  Honed  in  the  two  preceding  sections  and  in  the  next,  is  n^t 
^^  an  overt  act  of  compassing  the  King^s  death.  Nor  will  it 
^'  come  under  any  species  of  treason  within  the  85th  £d- 
<<  ward  III.  unless  the  rising  he  effected.  And,  in  that  case, 
*'  the  conspirators,  as  well  as  the  actors,  will  aU  be  equally 
guilty ;  for  in  high  treason  of  all  kinds,  all  the  partidpes 
*<  criminis  are  principals.^  And,  for  all  this  doctrine,  Foster 
refers  particuhu-ly  to  the  cases  of  Damaree  and  Purchase  in 
the  reign  of  Queen  Anne. 

Now,  there  is  perhaps  no  very  great  difference,  after  all,  be- 
tween the  doctrine  of  Hale  and  that  of  Foster.  For,  in  the 
passage  above  quoted  from  Hale,  he  only  says,  that  the  aa- 
sembfing  of  rioters  for  unlawful  acts,  without  the  apparatus  of 
war,  ^^  doth  not  alnvays  amount  to  a  levying  of  war  ;^  and 
though  he  does  genersdly  require  the  assemblmg  more  belli  a^ 
a  distinctive  quality  of  the  levying  war,  it  is  very  doubtful, 
whether  he  would  have  differed  at  all  from  the  judgment  in 
the  case  of  Damaree  and  Purchase.  The  object  in  that  case, 
was,  the  destruction  of  aU  meeting-houses  of  the  dissenters ; 
.  and  though  the  persons  assembled  had  not  the  regular  accoutre- 
ments of  an  army,  they  were  provided  with  implements  pro- 
per for  the  purpose  intended,  such  as  ^<  axes^  crows,  and  other 
.*«  tools  of  the  like  nature  i*^  and  Purchase  was  taken  when  ac- 
tually assaulting  the  military  with  a  drawn  sword. 

But  it  is  unnecessary  to  pursue  this  inquiry.  The  infor- 
mant cannot  see,  in  wnat  way  it  aids  the  plea  of  the  prosecu^ 
tor,  to  shew  this  difference  between  Hale  and  Foster^  imless, 
indeed,  his  meaning  be,  to  throw  aside  the  authority  of  Hale 
altogether,  on  other  points,  in  which  he  is  not  contradicted, 
but  confirmed,  by  Foster. 

If  the  prosecutor  could  have  shewn,  that,  in  the  cases  of 
Damaree  and  Purchase,  it  had  been  held  not  to  be  necessary  to 
set  forth  that  war  was  levied  against  the  Kingl\x\xi  only  to 
stato  the  overt  act  of  assembling  to  pull  down  all  meetmg- 
houses,  the  informant  could  understand  the  object  of  these 

3 notations  from  Foster.     But  Foster  himself  states,  that  inlbid.p.8]S» 
liose  cases,  ^*  The  indictments  charged,  that  the  prisoners, 
^^  withdrawing  their  allegiance,  &c  and  conspiring  and  in« 
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*^  tending  to  distiub  the  nuUic  peace  and  tnmquilHty  of  the 
<<  kingdom,  did  traitorously  compass,  imagine,  afid  intend,  to 
*<  le^  and  raise  war,  rebellion,  and  insurrection,  against  the 
^  Queen,  within  the  kingdom ;  and  that,  in  order  to  complete 
«<  and  efl^  these  their  traitorous  intentions  and  imaginations, 
<<  they,  on  the  day  of  at  with  a 

<<  multitude  of  people,  to  the  number  of  500,  armed  a/id  arrays 
<<  ed  in  a  warlike  manner^  &c.  then  and  there  traitorously  as- 
•*  sembled,  did  traitorously  ordain^  prepare^^  and  levy  war 
^<  against  the  Queen,  against  the  duty. of  their  allegiance,^  &c. 
The  difierence  of  opinion,  therofinre,  such  as  it  is,  does  not  at 
all  affect  the  distinct  separation  of  all  the  treasons,  as  laid  down 
by  the  statute,  and  by  Lord  Hale.  Foster  does  not  make  any 
thing  to  be  treason  in  law,  which  Hale  did  not  hold  to  be  so  ; 
and  the  indictments  in  the  cases  of  Damaree  and  Purchase 
were  laid  on  the  express  allegation  that  war  had  been  aetualfy 
levied.  The  whole  difference  is,  on  the  nature  of  the  enert  act 
which  shall  be  su£Bcient  to  prove  a  levying  of  war :  But,  un- 
less it  be  averred  that  war  was  levied,  by  whatever  acts  it  is  to 
-be  proved,  it  is  clear,  en  every  authority,  that  there  is  no  aUe- 
^tion  of  a  treason  committed. 

^  Another  illustration  of  the  diflference  between  a  treason  it- 
'telf,  and  the  overt  act'  by  which  it  is  proved,  occurs  in  a  point 
'incidentally  stated  in  the  quotations  above  given,  fiefinre  the 
^ttct  of  the  36th  of  the  King,  a  mere  conspiracy  to  levy  war  was 
in  no  case  treason.  This  iff  stated  expressiy  both  by  Hale 
and  by  Foster.  Yet  a  conspiracy  to  levy  war  directly  against 
the  King,  is  held  by  them  both  to  be  an  ot>ert  act  of  compass- 
ing the  King^s  death ;  while  both  also  agree,  that,  in  the  case 
of  the  cmistruclivt  or  interpretative  levying  of  war,  which  is 
not  so  much  against  the  King^s  person  as  against  his  govern* 
inent,  a  bare  conspiracy  to  levy  war  of  that  kind  is  not  even 
an  overt  act  of  compassing  the  King^s  death.  Your  Lordships 
see,  therefore,  that  in  the  one  case,  a  conspiracy  to  do  thai 
tsldch,  if  done,  would  be  in  itself  treason,  is  declared  not  to  be 
treason,  and  yet  to  be  an  overt  act  of  compassing  the  King^s 
deadi,  which  is  treason ;  and  in  the  other  case,  the  mere  con*' 
spiraof  to  do  that  which  would  be  treason,  as  levying  war 
gainst  the  government,  and  so  constructively  against  the 
Aing,  is  neither  treason  itself  nor  even  an  overt  act  of  com* 
passing  the  ICing^s  death. 

Keeping  these  points  in  view,  the  informant  must  now  come 
a  little  closer  to  the  precise  point  of  difference  between  him 
and  the  prosecutor  in  this  case.  The  prosecutor  maintainSp 
that  he  is  not  bound  to  set  forth  in  the  indictment  the  specific 
tieasmi^  which  he  meana  to  tilegid  the  oath  admmistered  oound 
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the  party  to  commit.  For  if  be  is  bound  *to  iset  finth  the  ape- 
tsific  tieasoii)  it  will  be  an  easy  matter  to  sbew,  ^t  he  has  not 
done  so.  He  is  obliged  to  admit,  dltat  if  lihis  were  an  indict- 
ment for  treason,  it  would  be  bad,  if  it  did  not  expresdy  ail- 
lege  what  particular  treason,  under  the  statutes,  the  prisoner 
was  charged  with.  At  least,  theinfimnant  presumes,  that 
4im  must  be  admitted ;  baeauae,  if  it  is  not,  the.contxary  po- 
sition would  just  be  a  re^val  of  all  the  oonstructive  treasons, 
and  all  the  uncertainty  whUAk  existed  be£>re  ihe  statute  erf* 
£dwaid  III.  It  must  be  admitted,  that  the  mere  statement 
of  an  act,  which  might  be  an  over/  act  of  someJoiown  treason, 
woidd  not  be  sufficient  all^gatoen  of  the  crime  of  treason,  un- 
less the  spettfic  treason  weie  in  thc&rst  place  stated ;  that  is, 
either  con^assin^  the  JCin^^s  death,  or  levying  war,  or  ad- 
beriiu^  to  the  Kin^^s  enemies,  ^  But  the  prosecutor  says, 
j^iat  this  is  not  an  indictment  for  treason,  but  an  indictmeiit 
for  administering  a  certain  oath  ;  and  that  he  is  not  bound 
to  state  any  thing  more  than  the  actual  purport  of  that  oath, 
and  is  entitled  to  infer  thereupon,  that  it  is  an  oath  bmding 
the  party  to  commit  ireoMxm  gtncralfy. 

This  plea  seems  to  be  answered,  the  moment  it  is  reduced 
to  the  common  sense^f  the  thin^.     The  prpseoutor  could  not 
indict  a  man  for  oiy  treason,  without  specking  Uu  treason. 
He  could  not  indict  a  man  for  cu^  felony,  without  specifying 
jtke  iehmj.    The  legislature  has  provided,  that  the  £tct  of  a^ 
ministermg  an  oath,  purporting  to  bind  the  p^ty  tf  oommit 
any  treason,  or  any  felony,  shall  be  felony.     Now,  .what  is  it 
that  the  essence  of  this  statutory  oScmce  oonsists  in  ?   It  is 
ffoC  in  the  mere  administration  of  an  oath,  nor  in  secret  jrneet- 
^ngs,  nor  in  an  obligation  of  secrtey,  &e.     It  consists  m^^  in 
the  engageinaU  jun£rtaken  by  the  oath,  to  oommit  a  irtas&n 
<nr  afdaiuf.     And  what,  then,  is  a  treason  or  a  felony  in  law? 
The  genmd  terms  trtasm  and  ftUmy  indicate  no  legal  idea, 
except  by  reference  to  the  numerous  specific  treasons  and  fe- 
lonies, which  ai^e  established  in  the  law.     The  crime  here 
diarged,  therefore,  Ues  in  the  engagement  to  commit  one  or 
lather  of  those  spec^  and  known  fdonies  or  treasons.    To  ssj, 
that  it  was  an  engagement  to  commit  treason  or  felony,  with, 
out  i^woficatton,  is  to  make  an  affirmation  which  has  lio 
meaning  in  law/   If  the  prosecutor  could  not  have  charged 
the  act  m  the  s^raie  manner,  if  it  haJ  been  committedt  it  is, 
with  flfuhmiasion,  impossible  to  make  sense  of  the  plea,  that 
he  is  entitled  here  to  charge  die  imposition  of  the  engagement 
to  do  it  as  the  crimeof  this  statute.     The  crime  is  in  the  im- 
position of  an  engagement  to  commit  a  treason.     But  the  po- 
secutor  could  not  £iye  charged  a  treaaon  as  actually  commic- 
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toiif  by  stating  the  Tory  same  things  as  done,  which  he  here 
aajrs  the  partT  was  bound  to  do  :  And,  therefinre,  it  follows,' 
with  8ulimis8ion»  as  dearly  as  any  conclusion  in  Euclid,  that 
this  is  not  a  legal  charge,  that  an  oath  was  administered,  6tW« 
ing  the  party  to  comm^  a  trtoMon. 

The  prosecutor  says  more  than  once,  that  he  cannot  state 
«r  prove  the  manner  and  circumstances  of  an  act  which  never 
was  committed.  But  this  is  an  entire  misapprehension  of 
the  point;  the  informant  is  not  requiring  him  to  state  th^ 
manner  and  circumstances  of  any  act.  What  he  requires  is 
this :  The  prosecutor  aTcrs,  and  must  aver,  that  the  infor- 
mant administered  an  oath,  purporting  or  intending  to  bind 
the  party  taking  it  to  commit  a  treason.  The  informant  re- 
quires him  to  state,  what  epeetfic  treason  the  oath  did  purport 
to  bind  the  party  to  commit  ?  If  he  has  a  case  at  all,  he  must 
know  what  treason  he  means  to  say  to  the  Jury  the  oath  bound 
.the  part;^  to  commit.  If  he  cannot  state,  that  it  boimd  to  thfe 
.oommissioh  cSaspteifie  treascm,  he  has  no  right  to  try  the  in'- 
formant  upon  this  statute ;  and  if  he  does  know  his  own  mean- 
ingf  he  is  Dound  to  state  it  for  the  information  of  the  pannel, 
and  of  the  Court ;  and,  at  any  rate,  without  it  there  is  no  al- 
legation of  an  oatii  to  commit  treason  at  alL 

But,  in  truth,  the  prosecutor  is  ready  enough  to  state 
what  he  calls  the  act,  though  only  in  contemplation.  He 
has  in  all  his  indictments  stated  it  nearly  in  the  same  way; 
and  here  he  states  it,  by  describing  the  oath  to  be  an  oath 
<*  purporting, '  or  intending  to  bind  the  persons  taking  the 
'^  same^  to  commit  treason,  hy  obtaining  annual  parliaments 
*^  and  universal  suffrage^  by  physical  strength  or  force^  and 
^<  thereby  effecting  th£  subversion  of  the  established 
<<  govebnment,  lawsj  and  constitution  of  this  kingdom^ 
^<*  iy  unlawful'  cmd  violent  mmnt^  This  is  indeed  an  aver- 
ment of  an  act  said  to  have  been  in  contemplation  in  the 
administration  of  the  oath.  It  is  an  averment  of  an  act 
intended^  which,  if  done^  might  have  been  an-  overt  act  of 
some  treason.  But  it  is  not  an  averment  of  that  as  intended^ 
which  if  doney  would  have  been  ittelf  a  treason.  On  the  con- 
trary, It  is  precisely  such  an  averment  as  all  the  authorities 
have  reprobated  as  a  charge  of  treason,  and  for  the  statement 
of  which,  as  treason,  the  judges  of  Richard  the  Second  sufler- 
e3  so  severely. 

It  has  been  shewn,  that  the  same  fact  may  be  an  overt  act 
•of  many  different  felonies.  But  the  same  is  true  of  treason! 
This  same  act  may  be  an  act  of  compassing  the  King's  death, 
4>f  conspiring  to  levy  war,  of  adhering  to  the  King^s  enemies, 
3or  jsn  act  of  treason  under  the  non-intercourse  acts  during  the 
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\iitB  ^ar ;  aild  an  oath  binding  to  odUHnif  gueh  an  aet  must 
be  precisely  in  the  same  predioupent,  and  must  be  character- 
i9ea  in  the  very  same  manner  that  k  necessary  in  regard  to 
the  act  itself.  Suppose  a  person  administers  an  oath  to  ano^ 
ther,  binding  him  to  deliver  certain  goods  or  money  to  a  per<^ 
aoa  in  France.  Allowing  the  prosecutor  for  the  present  to 
take  his  owp  views  as  to  me  meaning  of  the  statute,  when  it 
n>eak8  of  the  purport  or  intendmaU  of  the  oath,  it  is  obvious, 
that,  supposing  a  treascmable  intention^  tlie  act  may  be  an 
0V€ri  act  of  many  treasons*  1.  The  object  may  be,  to  bribe  a 
jperson  to  oome  to  England  to  murder  the  King^  2.  It  may 
be  to  raise  tioeps,  or  purchase  arms,  in  furtherance  of  a  con^ 
spiracyto  levy  war,  8.  It  may  be  to  sive  aid  to  the  King^i 
enemies  /  or,  4.  It  may  be  treason  un£r  the  non-intercourse 
actSy  by  binding  to  the  exportation  of  goods  net  japanned. 

But  can  it  possibly  be  maintained,  that  the  prosecutw^  in 
such  a  ease,  would  be  entitled  to  lay  simply  the/act^  that  an 
fiatk  was  administered,  binding  the  party  to  commit  treason^ 
by  deliveting  the  ^{oods  in  the  manner  engaged  for,  without 
specifying  the  particular  treason  which  he  uleged  to  be  there* 
by  engaged  for  f  Undoubtedly  the  prosecutor  here  maintains 
that  he  would.  The  pannel  so  accused  might  come  prepared 
to  shew,  that  there  was  no  compassing  she  Kin^s  death  §  that 
there  was  no  conspiray  to  lery  nvarj  and  that  there  was  no  ad-- 
herenct  to  the  Kin^s  enemies  s  and  he  might  be  catched  in  a 
capital  felony^  because  the  ptOBecuUx  proved  the  goods  not  to  be 
japanned^  and  adduced  circumstances  to  infer  that  the  export 
tation  of  such  goods  was  the  object  of  the  oath ;  although,  if 
the  prisoner  had  known  what  the  treason  intended  wasj  he  could 
perhaps  have  proved,  either  that  the  goods  were  japanned, 
or  that  ho  had  reasonable  ground  to  beUeve  them  to  be  japan« 
Bed. 

.  If  it  is  dear,  therefore,  that,  in  all^^g  treason  directly, 
it  is  quite  insufficient  to  all^  an  act  which  may  be  an  overt 
act  to  prove  a  treason ;  it  seems  to  be  at  least  equally  dear, 
that,  in  an  indictment  for  administering  an  oath  aUeged  to 
bind  to  the  commission  of  a  treason,  it  cannot  be  enough,  to 
state  the  engagement  to  do  an  act,  which,  if  done,  womd  be 
an  overt  act  oi  some  treason.  In  both  cases,  the  spedal  trea^ 
son  intended  must  be  set  fiirth. 

The  prosecutor  seems  to  suppose,  that  the  circumstance  of 
the  present  question  relating  to  an  engagement,  or  an  inten- 
tion, one  step  removed  from  the  actual  case  of  treason,  is  to 
have  the  effect  of  doing  away  all  the  rules  of  the  law  of  trea- 
son, and  admitting  all  the  looseness  of  construction  which.has 
been  so  often  and  so  much  condemned.  But  the  informant 
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sdiall  put  a  case,  where  die  very  same  thing  must  have  ekkted, 
and  yet  whei«  the  attempt  to  state  the  orert  aet  in  place  of 
the*  specific  treason,  could  not  be  maintained  for  a  moment. 
Suppose  that,  before  the  act  of  the  36th  of  the  King,  there 
had  been  an  indictment  grounded  on  the  fad  of  coiuptVaey  to 
levy  war  to  depose  the  King.  As  already  explained,  evidence 
of  such  a  conspiracy  would  have  been  evidence  of  an  overi  act 
of  compassing  the  jting^a  deaths  although  the  bare  conspiracy, 
not  carried  into  actual  eflfect,  would  not  have  been  treason  it- 
self. Now,  if  the  indictment  had  laid  merely  the  facty  would 
it  have  been  taay  answer  to  the  objection  of  irrelevancy  found-» 
ed  on  the  omission  to  lay  ewnpasnng  the  Singes  d0aihf  to  sa j, 
that  the  overt  act  had  been  bud,  and  that  it  belonged  to  the 
jury  to  infer  the  specific  treason  ?  The  answer  would  have 
been,  that  it  was  noi  an  allegation  (^  aiy  treason.  Certainly^ 
it  could  not  have  been  listened  to  for  a  moment. 

But  there  is  another  case,  actually  decided,  and  of  a  far 
stronger  import  than  the  present  argument  re(]^uires,  which 
seems  to  the  informant  to  be  quite  decisive  of  this  whole  mat- 
Bex  v.       t«.     He  refers  to  the  case  of  Rex  vtraua  Kendal  and  Roe, 
Kendal  &  decided  by  Lord  Chief  Justice  Holt  in  the  reign  of  King 
wuial     William.  Kendal  and  Roe  were  committed  prisoners  to  New- 
iii.  Bay-  gate,  by  a  warrant  of  the  secretary  of  state,  which  authorised 
mood's  Re-  the  keeper  to  receive  them,  "  thqr  being  diarged  wiA  A^ 
V^K^a  "  treason^  in  being  privy  to  and  assisting  the  escape  of  -Sir 
67^'  sS.      "  James  Montgomery y  out  oi  the  custody  of  WiUiam  Suttm, 
keid.  voU   <*  one  of  his  Majesty's  messengers  in  ordinary,  and  charged 
3.  S46.        M  ^^  i^(gf^  treason.    You  are  to  keep  them  in  safe  and  elese 
T?ua»,  foL  **  custody,  until  they  shall  be  delivered  by  due  course  of  kw.'" 
654  to*  669.  A  writ  of  Habeas  Corpus  having  been  obtained,  by  which 
the  prisoners  demanded  to  be  a^itted  to  bail,  a  question 
arose,  whether  this  was  a  good  commitment  for  treason ;  and 
different  exceptions  were  tuen  to  the  warrant.     The  only  one 
that  is  material  is  thus  slated  by  Lord  Raymond :  "  Lcuf (y, 
«  The  defaidant's  counsel  took  exception  to  the  return,  that 
«*  the  treason  for  which  Sir  James  JUonigomtry  was  committed, 
**  was  not  specijied  in  the  warrant  of  commitment.     For  per- 
^  haps  Sir  James  Montgomery'^s  treason  might  be  such  as 
«  that  the  accessory  to  it  should  not  be  guilty  of  high  treason. 
**  And  if  a  man  receive  a  counterfeiter  of  the  great  seal,  know- 
<<  ing  that  he  is  a  counterfeiter,  Ste.  it  is  not  treason,  !£•  Co. 
"  81.     Receiving  of  a  coiner,  knowing  that  he  is  such,  is  but 
<<  misprision  of  treason.     But  Holt,  Chief  Justice,  said,  that 
^<  there  was  no  authority,  that  a  man  who  breaks  prison,  and 
<^  lets  out  a  coiner,  is  not  a  traitor.     BtU  he  ani  all  the  Coutt 
<<  were  rfcpinum^  that  supposing  the  crime  to  be  high  treason, 
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<'  Hdo  things  ahautd  Have  been  apmfied  tk  the  warrant  of  esm^ 
«<  mtfrnoil.     1.  Far  what  treawm  Sir  James  Mtmtgammf  was 
<<  committed ;  for  he  who  breaks  the  prisoii  k  gnuty  of  th& 
^  sPEciFie  treason.    8*  It  ought  to  have  been  averredy  that 
**  Sir  James  Mentgomer^  eommitted  the  fact ;  beoause  th^ 
^  breaking  of  the  prison  is  aflfeeted  with  the  same  oflRenoe. 
^  And  therefore,  for  this  defect,  the  prisoners  were  bailed.^ 
Salkeld  stales  the  point  shortly  thus :  Holt,  Chief  Justice, 
keld,  **  3%,  Tkat  Sir  James  Jdonigomery'^treasan  ought  to 
««  have  been  inserted  in  the  warrasU^  with  an  allegation  that  Sir 
««  James  did  the  het ;  because  the  defendants,  by  breaking 
^  the  prison,  are  guilty  of  the  same  specific  treason  and  on 
<•  fence ;  and  for  this  e&use  they  were  bailed.'"     In  the  State 
Trials,  the  ease  is  reported  at  length  ;  and  Lord  Chief  Justice 
Holt  states  this  point  in  the  foltowing  manner :  *^  But  Mr.  At- 
^  tomey,  the  question  is,  whether  you  ought  not  to  have  spec^* 
^^  ed  these  two  things  in  your  warrants^  for  what  treason  Sir 
««  James  was  committed  f  And  my  reason  is,  because  the  es" 
^  cape  would  be  the  same  species  of  treason  with  that  for 
<«  which  the  party  rescued  was  committed ;  and,  2i%,  That  he 
^  had  done  a  treason,  that  Sir  James  was  guilty.     But  Mr. 
<<  Attorney,  will  ;fou  further  consider  of  it,  though  I  think  we 
^  must  bad  them  in  the  mean  time,  an  Habeas  Corpus  bemg 
^  a  ftstinmn  renudium;  but  I  would  hear  my  bxothenT  opin- 
«^  ions.^    The  other  judges,  Rekeby  and  Eyre,  concuixed  m 
this  point,  and  the  parties  were  baUed. 

The  infbrmtfit  cannot  help  advertii^  to  one  of  the  argu- 
ments of  the  Attorney  and  Soliciter-&eneEaI  of  diat  day, 
which  his  Maj^  .y^s  Advocate  seems  to  have  borrowed  in  the 
present  etee.     <<  Then  Mr.  Attorney*  General  and  Mr.  Sdi- 
^<  cttor  inusted,  that  the  rescue  of  one  in  custody  on  suspicioD 
^  of  treason  was  treason,  that  the  setting  forth  the  overt  act  was 
«<  mare  for  the  advantage  of  the  prisoner  than  bardy  alleging 
<<  the  species  of  treason^  &c.     His  Majesty^s  Advocate  seema 
to  have  aAmled  the  same  opinion,  against  all  the  law  of  trea- 
son.    But  liord  Chief  Justice  Holt  held  a  very  diflbrent  doc- 
trine, and  decided  accordingly. 

It  is  evident,  that  the  ease  of  a  warrant  of  eommstment  is  m 
far  stronger  case  than  that  of  an  indictment*  Even  if  it  could 
have  been  held,  that  the  warrant  of  commitment  for  aiding  the 
escape  would  be  good,  without  specifying  the  particular  trea- 
son ;  it  would  be  quite  impossible  to  state,  that  an  indktmeM 
tat  that  as  treason  would  be  gDod,  without  specifying  the  trea- 
•  son  for  which  the  party  who  escaped  had  stood  committed. 
But  that  is  just  a  ease  of  the  same  nature  with  the  present. 
The  treason  there  lay  immeJKately  in  the  act  of  aiding  the  es> 
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cape,  just  as  the  felonj  lids  here  imvludiaJUly  in  the  act  of  ad*^ 
ministering  the  oath.  But  in  the  one  case,  the  essence  of  the 
crime  lay  in  the  treastm  committed  by  Sir  Jame$  Montgomery  v 
and  in  the  other,  it  lies  in  the  treaaon  which  the  oath  boundt 
the  party  to  commit.  In  neither  is  it  ppssiUe  to  state  any 
crime  as  committed,  without  alleging  the  apeci/lc  treason  done 
in  the  one  case,  and  undertaken  to  be  done  in  the  other. 

If  your  Loidshipa  will  now  look  back  to  the  statements  of 
Mr.  Hume  in  4fae  passage  formerly  quoted,  concerning  the' 
necessity  of  precision,  accuracy,  and  a  reasonable  dc^gree  of 
minuteness,  m  the  statement  of  the.  nature  of  the  charge, 
kad  of  the  thing  meant  to  be  established  against  the  prison-* 
er,  ^e  informant  presumes  yon  will  see  the  application 
which  he  intends  to  make  of  all  the  detail  with  whicn  he  hasr 
here  troubled  you.  In  some  matters  of  mere  technical  exprea* 
sion,  the  rules  of  the  law  of  England  may  be  m<Mre  strict  even 
in  indictmentSf  than  the  rules  of  the  law  of  Scotland.  But 
in  every  consideration  material  in  the  present  question,  nothing 
can  be  more  certain  than  that  the  very  principle  of  a  Scotch  in-^ 
dictment  necessarily  requires  more  precision^  more  accuracy,  and 
more  minutentsss,  than  ever  was  required  in  any  English  in-» 
dictment.  And  yet  the  learned  prosecutor  wiU  perhaps  tell 
us  in  this  case,  that  it  is  one  of  the  ^^  unseemly  niceties^  to 
lArhich  he  is  so  fond  of  alluding,  that  a  man  should  desire  to 
know  what  the  crime  is  of  which  he  is  accused,  or  that  your 
Itordisbips  should  desire  to  see,  that  there  is  a  crime  in  averm 
ment  merehfy  before  you  allow  an  indictment  to  pass  to  the^ 
knowledge  of  an  assize.  The  informant  takes  the  liberty  of 
saying,  without  the  fear  of  reasonable  contradiction,  that,  with- 
out the  averment  of  a  specific  treason,  as  undertaken  by  the 
purport  and  intendment  of  the  oath,  there  is  no  statement  o/ 
any  crime  whatever.  There  it  no  statement  of  ^^  the  criminal 
<^  deed,^  such  as  <'  may  distinguish  this  particular  charge  from 
•*  all  other  instances  of  the  same  sort  of  crimed  This  is  giving 
the  {HTOsecutor  credit,  for  really  intending  to  state  a  treason  of 
some  sort.  But  truly  there  is  no  averment  of  a  crime  at  all ; 
the  statement  being'  merely,  that  a  man  administered  an  cAth, 
purporting  to  bind  to  certain  acts,  which  are  totaliy  unknown 
in  the  law  of  treason  as  descriptive  oi  any  treason  s  and,  on  the 
contrary,  absolutely  decided  by  repeated  judgments,^  both  of 
the  Courts  and  of  Parliament,  not  ta  be  any  known  species  of 
treason. 

Unless^  then,  your  Lordships  are  to  reject  the  principle  of 
the  law  of  Scotland,  that  the  prosecutor  must  put  it  m  the 
power  of  your  Lordships  to  see  whether  he  has  a  relevant 
case  before  you  will  require  the  pannel  to  go  upon  his  trial ; 
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jtauk  unless  it  can  be  held,  that  the  prosecutor  is  entitlect  t^ 
withhold  from  the  pannel  a  knowledge  even  of  the  crime— -the 
particular  felony,  or  the  particular  treason— in  which  the  whole 
merits  of  the  charge  agamst  him  a>nsists ;  it  seems  to  be  very 
«lear,  that,  without  goin^  any  further,  there  is  not  even  th^ 
appearance  of  relevancy  m  the  present  indictment 

II.  The  second  point  which  the  informant  proposes  to  con* 
aider  will  hot  require  a  long  discussion.  It  is,  that  this  in- 
dictment does  not  in  fact  contain  any  statement  ot  the  particu- 
lar treason,  which  the  prosecutor  alleges  the  oath  to  purport 
or  intend  to  bind  the  party  taking  it  to  commit. 

And  yet  the  informant  must  be  allowed  to  observe,  that 
even  here,  though  the  prosecutor  does  not  pretend  to  maintain 
.that  the  indictment  does  state  the  particular  treason,  he  still 
labours  under  a  very  important  mistake  as  to  the  real  state  of 
the  question.     He  says,  that  he  is  not  bound  to  make  any 
statement  whatever,  except  a  mere  recital  of  the  fact,  or  a 
simple  allegation  of  the  purport  of  the  oath. — An  hypothesis 
more  inoobsistent  with  the  practical  rules  of  the  law  of  Scot- 
land, cannpt  be  conceived.     But  supposing  it  were  so,  your 
XiOrdships  will  be  pleased  to  observe,  that  the  prosecutor  has 
not  in  this  instance  followed  that  course.     He  has  made  his 
averment  quite  distinctly,  of  that  which  he  is  pleased  to  state 
'to  be  the  IreajoR,  which  the  oath  administered  bound  the  party 
to  commit.     And,  with  submission,  nothing  can  be*  clearer  in 
the  criminal  law,  than  that,  even  when  a  party  is  not  bound  to 
make  an  averment  on  a  particular  point,  if  he  does  make  it  in 
a  manner  that  is  relevant,  the  whole  indictment  falls  to  pieces, 
on  account  of  this  irrelevan^.  In  the  present  case,  the  whole  re- 
levancy on  the  substance  of  the  oath  depends  on  the  question, 
whether  it  did  purport  to  bind  the  party  to  commit  treason  ? 
The  prosecutor  says,  he  was  not  bound  to  make  any  averment 
whatever  on  this  subject,  and  might  have  simply  stated,  that 
such  an  oath  was  administered,  narrating  the  purport.     The 
informant  shall  consider  this.     But,  in  the  first  place,  the 
prosecutor  has,  in  the  indictment,  stated  what  he  holds  to  be 
the  purport  and  intendment  of  the  oath.     And  truly,  if  your 
Lordships  were  rid  of  every  other  question,  you  would  be  un- 
der the  necessity  of  deciding,  whether  that  statement  contains 
a  relevant  alle^tion  of  any  irea$on. 

Now,  what  18  the  allegation  ?  It  is,  that  the  oath  bound  to 
commit  treason,  '*  by  obtaining  annual  parliaments,  and  uni- 
*'  versal  sufirage,  by  physical  strength  or  force,  and  iherAy  ef^ 
^^Jeeting  the  subversion  of  the  established  govebn- 
t*  MSNT,  LAWS,  and  constitution  of  this  kingdom^  by  unlawfiil 
<*  and  violent  means.^    There  is  no  denying,  that  this  is 
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mit  tieBfloii.  But  unless  the  law  of  tveaaon,  instead  of  bdcag 
jthe  most  oertaia  of  all  laws,  is  vedaoed  again  into  the  nneer- 
'tainhr  of  the  tcepwis  of  Btohard  the  Second^sdtime,  it  is  im- 
possme  t^  tmamtain,  t^at  this  is  an  legation  in  point  «f  lav 
of  any  cUigation  to  eommit  a  treason. 

The  informant  shall  npt  heie  repeat  what  he  has  already 
lolly  detailed*  eonoerming  Ae  result  of  the  attempt,  in  the 
time  of  Biehaxi^  ti|e  Sc»eond,  to  defeat  die  act  of  Edward  the 
Thiri^  But  the  wwAs  of  Lord  Hale  axe  certainly  voy  skrilL. 
uig»  and  apparently  praphetie,  where  he  says,  that  those  pn»» 
ceedings  shew  >'  how  dangerous  it  is  to  depact  from  the  letter 
*<  of  uat  statute)  and  to  multiply  and  enhance  cnmes  into 
**  treason,  by  amingmus  and  general  words,  as  aecroaekmg  of^ 
^  royal  pemeTf  subvekting  of  fitmdamxntax,  laws,  and  me 
<<  Imk.^  The  case  of  ^nifroeii;u^>imd(^^ 
ed  as  a  treason  by  ]tic|iard*s  judges,  is  the  very  ease  whidk 
the  prosecutor  has  here  adopted,  and  qfastinatdy  persevcfed  iai 
maintaining,  in  three  indictments.  But  if  this  was  not  an  aL- 
IcifpitioB  of  treason  in  liord  Hale's  lime,  and  was  s^  less  ad- 
mitted by  Foster,  the  piooecutor  will  find  it  difficult  to  pio- 
dune  even  the  vestige  of  an  authori^,  for  so  violent  a  vnruU 
abn  to  die  tenets  of  one  of  the  most  axfaitrary  xeignB  that  gbb 
be  sdected  in  the  earlier  history  of  Enj^nd. 

It  is  remarkable,  however,  that  even  die  discussions  and 
the  statutes  produced  by  these  attempts  in  die  tuqe  of  Bidi- 
ard  die  Second,  to  disturb  the  statute  of  Edward,  are  not 
without  die  support  of  express  aiithoril^  in  a  later  period. 
The  act  of  reversion  of  the  attainder  of  the  Earl  of  Straffvd, 
is  a  decisive  oonfirmadon  of  it  In  those  violent  times,  die 
very  same  thing  was  successfiilly  practised.  The  bill  of  at- 
trial  of  tainder  bears,  that  die  commons  of  Enghnd  ^<  impeached 
Earl  Straf-  «<  ThcHuas  Ead  of  Strafford,  of  high  treason,  far  endanour^ 
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Bute  "^Malf ,  ^*  ^^  gfmnmaU  of  hif  MajeHyy  rtalma  of  England  and  Irt- 
1S41.  *  '^  /and,  and  to  intmluce  an  arbitrary  and  ^lamiical  govem- 
^<  ment,  against  law,  in  the  said  kingdoms ;  andfortxaxidMg 
<<  a  tyrannous  and  exorbitant  power  oifcr  and  agauui  thelawsof 
«  the  said  kingdoms^  and  the  liberties^  eHates^  and  lives  tf  his 
<<  Makstifs  subjedsJ*  There  were  odier  charges ;  but  dm 
was  the  leading  one  ;  and  on  that  bill.  Lord  Straffiiid  was 
attainted  and  executed,  as  all  the  world  knows.  Now  the  act 
reversing  this  atteiiider  begins  in  the  following  terms : 
.i.*  177a  <(  Whereas  Thomas  kte  Earl  of  Strafifard,  was  impeached  of 
^  high  treason,  npon  pretence  ^endeavoitrikg  to  suBVEaT 
<<  THE  FUMDAMENTAC  tAWs,  and  cdlcd  to  a  public  and  so- 
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<<  lemn  amdgimie&t  and  trial  be&re  the  pe«n  in  Parliament, 
<'  where  he  made  a  particular  defence  to  every  article  object- 
^<  ed  against  him ;  inBomueh  that  the  turbulent  party,  then 
<<  seeing  no  hopes  to  effect  their  unjust  designs  by  any  ordi- 
f <  naiy  way  and  method  of  proceedings,  did  at  last  resolve  t9 
<<  effect  the  destruction  and  attainder  of  the  said  Earl,  by  an 
<'  act  of  Parliament  to  be  therefore  purpaaely  tnade^  to  comtmn 
<<  Am  UPON  ACCUMULATIVE  TEEASON,  NONE  of  tlu pretended 
^<  ertmes  being  teeason  apaet,  and  $o  coda  not  br  in  the 
<<  wAofa,  if  thty  had  been  proved^  as  they  were  not ;  and  alao 
<<  adfudg^  himgidUy  of  conMtruetive  trtaaan^  (that  is,  (^  levy« 
'*  ing  war  against  the  aing),^  &c.  On  these  and  other  reasons, 
the  statute  bears,  **  for  lul  which  causes,  be  it  declared  and 
'*  enacted,  &e.  that  the  said  act  <rf  attainder  is  now  hereby 
^*  repealed,  revoked,  and  reversed.^ 

Nothini^  can  be  more  precisely  descriptive  of  the  prosecu- 
tor'*s  notion  of  a  treason,  than  the  verv  words,  both  of  the  bill 
of  attainder,  and  of  the  act  of  reversal,  in  that  very  celebrated 
case.  And  whatever  other  merits  might  be  involved  in  Lord 
Strafford^s  conduct,  the  informant  believes,  that  no  lawyer  in 
better  times  ever  doubted  that  in  this  point  the  reversal  de- 
clared the  law  correctly.  It  is  in  precise  conformity  to  the 
vary  words  afterwards  employed  by  Lcnrd  Hale,  as  well  as  to 
diose  of  the  statutes  which  condemned  the  judgment  of  Tre- 
silian  and  die  other  unfortunate  judges,  who  were  weak  enough 
to  surrender  the  liberties  of  their  country  to  the  influence  of 
the  prejudices,  or  of  the  interests  of  the  moment. 

His  Majesty's  advocate  has  had  the  merit  of  asserting  in  the 
present  day,  that  a  man  had  engaged  to  commvU  treason^  who^ 
according  to  his  Lordship's  o#n  averment,  was  under  an  en- 
gagement simply  to  do  the  very  thing,  expressed  by  the  same 
wordg^  which  Tresilian  and  the  other  judges  lost  their  lives  or 
liberties  by  declaring  to  be  treason^  and  which  the  Parliament 
of  England  long  after  declared  not  to  be  treasonf  by  reversing 
the  attainder  of  the  Earl  of  StrafTord.  And,  with  the  fuU 
leave  of  the  informant,  he  may  take  the  fiurther  merit  of  main- 
taining that  to  be  an  averment  of  treason,  which  Lord  Hale 
has  bestowed  many  anxious  pages  to  prove  to  be  merely  one 
of  those  pretences  of  treason,  by  which,  in  bad  times,  the  beet 
principles  of  the  constitution  had  been  endangered,  and  the 
real  interests  of  the  country  betrayed. 

It  seems,  then,  to  be  past  all  possibility  of  dispute,  1.  That 
the  proeecutor  has  not  stated  what  the  treason  is,  which  the- 
oath  libelled  on  purpcnrted  to  bind  the  party  taking  it  to  conu 
mit ;  2.  That  he  has  in  fact  stated  that  to  be  treason  which  is 
not  treason ;  and  the  allegation  of  which,  as  treason,  has  beea 
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iavariably  oondenmed  in  all  the  best  times  of  the  Uw.  And 
the  informant  believes  that  he  has  proved,  3.  That  an  in- 
dictm^t  under  this  statute^  which  does  not  state  the  specific 
treason  referred  to^  cannot  be  relevant  or  oompetent  to  1^  sent 
to  a  jury. 

III.  The  third  nart  of  this  cause  remains.  Your  Loird- 
ships  have  to  consider,  whether  the  oath,  the  purport,  if  not 
the  terms,  of  which,  is  set  finrth  in  the  indictment,  is  an  oaUi 
purporting  or  intending  to  bind  the  party  taking  it  to  commit 
any  treason  in  terms  of  the  statute. 

iBut,  before  entering  on  the  consideration  of  the  words  set 
finrth  in  this  libel,  it  is  impossible  not  to  take  notice  of  the  ir- 
resistible inference  oonoemmg  the  prosecutor^s  own  knowledge 
of  the  fact,  arising  from  the  whole  circumstances  already  de- 
tailed. It  is  here  maintained,  that  the  prosecutor  is  not 
bound  to  set  forth  the  words  of  the  oath  at  all,  but  only  the 
purport  which  he  ascribes  to  it. — Of  this  presently.  But  the 
prosecutor  has  set  forth,  in  all  the  indictments,  specific  words, 
which  he  states  as  the  purport  of  the  oath  said  to  have  been 
administered  (  and  whioh  words,  of  course,  he  is  bound  to  know 
to  be  as  nearly  as  possible  the  words  of  which  he  means  to  at* 
tempt  a  proof.  But,  before  looking  into  the  nature  of  the  oath 
so  expressly  libelled  on,  it  is  quite  impossible  to  overlook  the 
circumstances  under  which  yoiu:  Lordships  are  desired  to  con- 
aider  the  effect  o£  it. 

In  the  infarmati<m  of  his  Majesty'^s  advocate,  there  is  an 
appearand  of  taking  this  case  to  be  attended  with  no  difficul- 
ty. But,  Qonsidering  that  this  is  the  third  indictment  which 
has  been  raised,  apd  that  on  it  your  Lordships  have  required 
informations,  the  informant  is  at  least  entitled  to  say,  that,  in 
the  way  the  indictments  of  the  prosecutor  have  been  managed, 
they  are  involved  in  the  most  serious  difficulties  in  point  of  re- 
levancy* In  saymg  this,  the  informant  imputes  no  blame  to 
the  prosecutor,  except  that  of  an  insufficient  consideration  of 
the  case,  before  raising  the  first  indictment,  and  too  much 
lierseverance  in  an  untenable  case ;  for  he  can  draw  no  other 
inference  from  the  whole  course  of  these  proceedings,  but  that 
really  the  prosecutor  is  not  able  to  state,  in  pmnt  offact^  a 
case  that  would  be  relevant  under  this  statute.  If  he  could 
have  done  so,  it  is,  with  submission,  quite  inoonceiveable  that, 
after  all  the  discussion  that  has  taken  place,  he  should  have 
exhibited  this  last  indictment,  exposed  to  every  one  of  the  ob- 
jections, ill  point  of  substance,  which  lay  against  the  two  for^ 
m^r  libels.  It  is  impossible  to  infer  any  thing  from  this  per- 
severance in  a  wrong  course,  except  this,  that  the  prosecutor 
knows,  that  if  he  were  once  to  lay  the  indictment  as  it  ought 
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to  be,  it  would  either  be  apparent  that  it  was  irrelevant,  on 
account  of  a  plain  ineongniity  between  the  averment  and  the 
purport  of  the  oath  set  forth ;  or,  if  the  relevancy  of  it  should 
•e  made  out  by  strong  averment,  it  would  jtotally  fail  upon  the 
evidtnee.  Notwithstanding  the  very  extraordinary  t;harge  on 
the  words  of  the  oath  in  this  indictment,  the  infonnant  gives 
the  prosecutor  credit  for  rejecting  this  last  course.  He  does 
not  believe,  that  the  prosecutor  would  attempt  to  obtain  an  in* 
terlooutor  of  relevancy,  by  framing  his  indictment  in  a  manner 
which  he  knew  to  be  exposed  to  a  necessary  feilure  upon  the 
eridenoe.  And  he  must  confess,  that  he  attributes  the  whole 
laihoe  in  these  indictments  to  this  cause.  The  reality  is, 
that  the  attempt  to  try  the  prisoners  upon  this  statute  has  been 
begun  without  a  due  consideration  of  the.nature  of  the  case^ 
and  of  the'iadme  which  the  statute  has  created  ;  and  the  pro* 
eeeotor  now  finds,  that  he  cannot,  consistently  with  the  facts 
of  the  case,  libel  the  indictment  in  tke  onb/  way  in  which  a  re* 
levant  indictment  can  be  laid  under  this  act  of  Parliament. 

The  informant  cannot  otherwise,  after  all  the  discussion 
which  has  taken  place,  account  for  the  form  of  the  present  in** 
dictment.  In  the  discussion  on  the  second  indictment,  it  was 
very  distinctly  stated,  by  the  counsel  for  the  crown,  that  the 
treason  which  he  meant  to  allege,  as  involved  in  the  bath,  was 
that  of  Uvying  toar.  Now,  whiu  diffiadiy  could  there  be  ta 
Btaiing  thu  in  the  indictment  in  plain  wonU  f  The  minor  pro^ 
position  would  just  have  run  thus :  <^  In  so  far  as  you  did 
**  wickedly  and  feloniously  administer,  or  cause  to  be  admi<- 
<*  nistered,  an  oath,  purporting  or  intending  to  bind  the  party 
*'  takins  the  same,  to  commit  a  treason  by  levying  toar  agaimt 
<<  the  King ;  which  oath  was  in  the  following  terms,  or  of  the 
^<  following  purport.*"  Suppositig  the  purport  of  the  oath  set 
forth  to  support  this  statement^  the  informant  sees  at  present  no 
ob|ection  to  the  relevancy  of  it,  as  an  averment  to  satisfy  the 
terms  of  the  statute ;  except,  indeed,  the  objection  of  the  felo- 
ny merging  in  the  treason.  And  why  is  it  that  the  prosecu- 
tor will  not  make  that  averment  ?  Considering  the  dimculdes 
which  your  Lordships  have  felt  on  this  subject,  it  is  quite  im- 
possible to  imagine,  that  the  prosecutor  would  avoid  so  very 
obvious  a  method  of  removing  the  first  difficulty,  after  it  had 
been  twice  clearly  pointed  out,  if  he  had  not  solid  reasons,  in 
the  substance  of  the  case,  for  refusing  to  mak^  the  averment. 
The  informant  confesses  be  cannot  account  for  the  proceeding 
on  any  other  hypothesis. 

But  if  the  pursuer  cannot  make  the  averment  ta  terminis  in 
the  indictment,  which  he  has  already  expressed  in  debate,  can 
any  other  infeienoe  be  drawn,  but  that  the  indictment  must  be 
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irrelerant  ?  He  mvs,  he  meuis  to  froiot  io  the  jury^  that  the 
oath  puiported  to  oiiid  the  party  io  levy  war.  Then»  why 
not  80  in  the  indictment?  No  reason  on  earth  can  he  given, 
but  one  of  three ;  ^ither,  i'sty  The  prosecutor  has  uken  up  a 
notion  of  his  own  about  this  indictment,  against  all  law  and 
authority,  and  he  will  not  depart  from  it ;  or,  2dly^  He  knows 
that  if  he  made  the  avennent  of  levying  war,  the  purport  of 
the  oath,  which  he  must  set  fixrth,  would  shew  a  plain  inde* 
vancy  ;  or,Sd^,  If  he  got  the  indictment  passed  to  an  assiie^ 
the  ftct  would  not  support  the  averment,  and  the  jury  could 
not  fail  to  see  it  with  perfect  clearness.  The  informant  con* 
aiders  the  first  supposition  to  he  out  of  the  question,  and  he  by 
BO  means  imagines  it.  But  the  two  other  explanations  of  the 
proceeding,  he  cannpt  but  think  to  be  the  real  truth  of  the 
case ;  because,  conaUering  the  dear  authority  that  is  against 
the  prosecutor  in  his  present  form  of  libelling,  it  is  inoonceiv* 
able,  why  he  should  not  have  removed  the  objection  by  so  very 
sin;ple  a  course  of  proceeding. 

If  the  prosecutor  tbouf^t,  that  by  possibility  the  &cts  of 
the  case  might  resolve  into  some  other  treason  than  that  of 
an  engagement  to  levy  toar^  the  informant  is  not  aware  that 
he  would  be  tied  down  to  this.  If  the  indictment  were  in 
England,  he  might  lay  it  under  separate  conaUBj  as  an  engage* 
ment  tofet^ytoor;  an  engagement  to  compoM  fAe  ium^'^  deolA  ; 
er  an  enjopigement  to  contpire  to  levy  war^  ftc. ;  and  the  in* 
formant  is  not  at  present  advised  of  any  objection  that  could 
be  made  to  an  indictment  in  this  Court,  which  laid  the  case 
cUemaiively  as  an  oath  binding  to  compass  the  Kings's  death  ; 
or  oCAertvtse  an  oath  binding  to  levy  war ;  or  otherwise  an  oath 
binding  to  conspire  to  levy  war,  &c.  In  other  cases,  as  many 
alternatives  may  be  taken.  In  a  case  of  rape^  it  may  be  laid 
alternatively,  rape  ;  or  asMw/t  wiih  intent  to  commit  rapt ;  or 
gimpU  oitauH  ;  or  wounding  under  Lord  EUenborougfa^s  act. 
•And  other  illustrations  might  be  given. 

Why  the  prosecutor  has  not  adopted  some  such  course  aa 
this,  is  quite  mconceivable,  on  any  other  supposition  than  that 
he  knows  the  case  could  not  be  sustained  if  ne  were  so  to  state 
it  And  thus  your  Lordshipa  enter  on  the  consideration  of 
the  purport  and  intendment  of  the  oath,  with  real  evidence  be* 
fore  yoB,  that  the  prosecutor  dare  not  sUte,  that  the  oath 
does  purport  or  intend  to  bind  to  the  commission  of  any  spcci« 
fie  troason.  When  your  Lordships  look  unto  the  oath  set 
forth,  and  weigh  the  terms  of  it,  you  cannot  be  much  sutpria- 
ed  at  the  existence  of  this  impression. 

It  is  impossible  to  say  a  word  oonceniing  the  construction 
to  be  put  on  the  oath,  .as  atated  in  the  indictment^  widiout 
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fiist  taking  some  notioe  of  the  vety  extravagant  doctrines 
which  are  maintained  in  tke  infimnation  fi>r  his  Majesty's  ad- 
vocate. 

It  is  first  maintained,  dwi  the  tiosecator  is  not  bound  to 
set  forth  the  woida  of  the  oath  at  all,  bnt  only  the  purport ; 
Mid  that  any  oath,  hawtver  itmocaUy  if  it  were  proved  to  be 
tniended  to  signify  an  engagement  to  commit  treason,  might 
be  a  relevant  ground  of  diarge.     The  informant  humbly  de- 
nies this  to  be  at  all  the  meaning  of  this  statute.     He  appro* 
h^ids  that  the  words  '<  purporting  or  intending,^  were  pur* 
posely  eniplo]f  ed,  instead  of  those  of  llie  former  statute,  *^  ^ur« 
«<  porting  or  intendo!*'"  in  order  to  eselude  this  construction. 
Buty  supposing  it  were  otherwise,  it  would  not  avail  the  prose* 
cutcHT.     For  even  if  it  were  admissible  to  set  forth  the  oath  of 
allegiance,  or  any  other  oalh,  however  innocent  in  its  purport 
or  intendment,  and  then  to  prove  that  ^e  actual  intention  was 
difEerent  from  what  appeared  on  the  face  of  the  oath,  it  is  ap- 
pr^ended  that  nothing  in  the  world  could  be  clearer,  than 
that,  aooording  to  all  we  practice  of  vour  Lordships,  the  pro- 
secutor must  set  forth  spfcifically  the  foots,  iSnom  which  he 
niesnt  to  draw  the  inference  of  an  intention  different  from,  or 
stronger  than,  the  purport  and  intendment  of  the  oath  libel- 
led.    In  that  case,  the  indictment  would  be  bad  for  want  of 
specification. 

But,  more  generally,  the  infonnanC  must  observe,  that  he 
knows  of  no  principle,  on  whidi  the  prosecutor  can  be  exempt- 
ed from  setting  fcNrth  the  qath  aUeged  to  have  been  adminis- 
t^ed.  It  is  true,  that,  by  the  fourth  asction  of  the  statute, 
it  is  provided,  that  he  smll  not  be  bonnd  to  state  the  very 
words  of  the  oadi,  b«t  ediy  the  purport  of  it  But  he  is  still 
bimnd  lo  libd  the  purport ;  and  if  the  purport  so  Hbelled  does 
not  support  the  alli^^^on  of  an  oath,  purporting  or  intending 
to  bind  to  the  oommiatioK  of  a  <rearofi,  the  informant  can  dis- 
cover no  authoritr  in  lim  statute,  for  alleging,  on  any  other 
ground,  that  a  folony  has  been  oommittsd. 

There  are  many  analogous  cases  which  may  be  suggested. 
The  infonnant  understands,  that,  in  the  law  on  England,  it  is 
quite  settled,  that  in  an  indictment  for  sending  a  threatening  let- 
Ur,  the  terma  of  the  letter  must  be  set  forth ;  and  that,  in  like 
manner,  in  an  indictment  for  obtaining  money  on  false  pre- 
tences, the  folse  pretence  must  be  stated.  So  also,  in  an  in- 
dictment on  the  statute  39th  Geo.  III.  c  106,  against  agree- 
ments among  workmen  for  coniroulin^  their  masters,  the 
words  of  the  agreement  au^ged  must  be  hbelled  on.  But  the 
infonnant  eannot  desire  any  case  more  analogous  than  one 
which  is  distincily  laid  down  in  our  own  law,  that  of  an 
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indictment  for  perjury ^  wheie,  as  the  question  turns  precisely 
on  the  terms  of  an  oath,  the  rule  has  a  dkect  application  to 
the  present  case.  And  the  infimnant  shall  return  to  that  ease, 
as  soon  as  he  has  adverted  to  another  very  extraordinary  doc- 
trine of  the  prosecutor. 

It  is  maintained  in  this  case,  it  is  believed  for  the  very  first 
time  in  a  criminal  court,  that  there  is  no  presumption  in  fa^ 
vour  of  innocence,  or  at  least  none  which  can  weign  with  your 
Lordships  in  this  question  of  relevancy.     When  the  prosecu- 
tor says  merely,  that,  in  a  question  of  relevancy,  the  first  act 
of  the  mind  of  a  judge  is  to  assume  the  truth  of  all  the  £m^ 
charged,   the  informant  tmderstands  what  he  means;  and 
though  the  statement  has  no  tendency  to  prove  the  relevancy 
of  an  indictment,  in  which  there  is  no  allegation  even  that  any 
specific  crime  was  committed,  and  far  less  any  specification  of 
facts  to  support  it,  the  informant  has  no  occasiim  to  dispute 
the  general  proposition.     But  the  prosecutor  has  gone  a  great 
deal  farther.     The  question  concerning  the  purport  or  intend- 
ment of  this  oath,  is  a  question  of  construction  and  relevancy 
by  itself;  and  whether  it  belongs  to  the  judge  or  to  the  jury 
to  consider  it,  there  must  be  some  rule  of  judgment  to  turn 
the  scale,  on  the  supposition  that  any  doubt  hangs  over  it. 
The  infinrmant^s  counsel  took  the  liberty  of  sug^ting  the 
very  obvious  and  common-place  rule  of  law,  that  in  all  trials 
for  crimes,  there  is  a  presumption  in  favour  of  innocence, 
which  runs  through  the  whole  proceedings,  and  is  applied  to 
the  indictment---to  the  proof— to  the  verdict ;  and  he  remark- 
ed the  peculiar  importance  of  giving  full  effect  to  it,  in  a  case 
where  the  whc^e  oharge  turns  on  the  import  of  words,  which 
may  admit  of  various  meanings,  and  tnay  be  understood  by 
different  persons  in  very  different  senses.     It  seemed  to  him, 
that  the  principle  of  judgment  in  such  a  case  must  necessarily 
be,  that,  if  the  words  aUeoed  are  at  all  nuceptibU  of  a  meaning 
consisteiU  with  innocenccy  the  accused,  who  stands  on  the  peril 
of  life  and  death,  must  have  the  benefit  of  that  construction ; 
and  that  it  could  not  be  a  good  allegation  of  administering  an 
oath,  purporting  to  bind  to  commit  a  treason,  where  the  oath 
averred  is  of  a  punwrt  which  nun/  either  be  reconciled  with  the 
supposition  of  perfect  innocence,  or  at  least  with  some  bad  or 
even  criminal  purpose  of  a  much  lower  denomination.     He  did 
not  mean  that,  bjr  &r-fetched  and  extravagant  conceptiona, 
some  colour  of  possibility  could  be  raised.     He  only  mamtain- 
ed,  that,  if  upon  fair  and  just  construction,  the  oath  set  finrth 
did  not  nectsaarily  purport  an  obligation  to  commit  a  treason, 
he  was  entitled,  by  the  established  presumption  of  law,  to  take 
the  more  favourable  or  less  aiminal  construction,  and  to  ob- 


67 

ject  to  the  aDe^tion,  as  not  a  relevant  statement  of  an  oath 
purporting  to  bind  to  the  commission  of  tmj  treason. 

All  this  appeared  to  be  so  very  trite  and  clear,  that  an  apo- 
logy was  even  thought  necessary  for  insisting  on  it.  But  the 
prosecutor  has  herp  a  case  of  that  unmanageable  nature,  that 
he  is  obliged  to  reject  even  the  most  established  maxims  of 
law,  and  to  invert  the  plainest  rules  of  justice.  In  his  infor- 
mation, he  has  told  your  Lordships  explicitly,  that  *<  it  is  sub-  Inf.  p.  & 
<<  mitted,  that  if  the  words  of  the  oath  Bie  at  all  susceptible  ef 
**  the  meaning  put  upon  them  hy  the  prcsecuiWy  and  may  bear 
**  that  meanmg,  your  Lordships  are  bound  to  give  him  credit 
**for  the  truth  of  thai  construction  which  he  puts  upon  them. 
*^  It  is  quite  a  mistake  to  say,  that  he  must  shew,  in  this  ques- 
"  tion  of  relevancy,  that  the  words  must  of  necessity  bear  the 
<*  criminal  meaning.  If,  indeed,  the  criminal  meaning  be 
<*  plainly  a  forced  construction^  and  one  which  they  cannot  rea- 
*<  sonably  bear,  your  Lordships  might  hesitate  as  to  sending 
^^  them  to  a  jury,  unless  it  were  alleged  that  they  have  a  hid- 
*<  den  or  different  meaning  from  what  they  express.  But  if 
^  the  meaning  be  neither  forced  nor  unnatural,  or  if  it  be  at 
^*  alia  reasonable,  or  evkn  a  possible  construction^  the pro^ 
<<  secutor  is  entitled  to  the  verdict  of  a  jury  on  the  charge,  and 
**  to  demand  the  assumption  of  the  truth  of  evety  allegation  he 
(*  makes  in  the  prelimmary  stage  of  the  process.'**  If  your 
Lordships  are  prepared  to  admit  this  statement  of  law,  it 
will  be  in  vain  to  object  to  the  relevancy  of  any  'indictment. 
But  the  informant  must  remind  the  prosecutor,  that  the  a//f- 
^tofi  of  a  conetructum  is  not  the  allegation  of  a  fact ;  and, 
what  is  still  more  remarkable,  that  the  prosecutor  has  not,  in 
fact,  made  any  proper  allegation  in  this  indictment,  of  the  con- 
struction which  he  puts  on  the  oath  ;  and  is  actually  main- 
taining, that  he  is  not  bound  to  do  so.  But  is  it  really  true, 
that,  if  the  words  set  forth  by  a  prosecutor,  or  his  averment  of 
fiu^s,  which  is  the  same  thing,  are  at  all  susceptible  of  a  crimi- 
nal meaning,  or  can,  by  any  passible  construction,  be  made  to 
bear  it,  the  indictment  must  be  held  relevant  ?  This  is  an  in- 
version of  all  the  rules  of  criminal  law.  What  is  a  question 
of  relevancy  ?  It  is,  whether  the  fiicts  averred,  if  proved  as 
stated,  amount  to,  or  legally  prove  the  crime  charged.  But  do 
they  prove  it,  if  it  is  merely  that,  by  any  possible  construction, 
they  may  admit  of  the  criminal  meaning  ?  Is  not  the  rule  just 
the  contrary,  that,  supposing  all  the  facts  proved,  if  they  do 
not  necessarily,  or  according  to  fair  necessary  conclusion,  prove 
or  amount  to  the  crime  cnarged,  there  is  no  case  made  out, 
and  the  presumption  of  innocence  prevails  ?  The  question  of 
relevancy,  before  proof,  is  just  the  same  to  the  Court,  on  the 
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sssumptioa  of  the  frets  avenned,  as  the  questum  of  gmky  of 
no/  is  to  the  jury,  on  the  actual  aiale  of  the  proof.  If  a  jwy 
could  not  legally  oanvict  on  an  admimon  of  all  the^^to  aver* 
red,  but  not  of  the  prosecutor^s  comslructionsy  the  Court  caimot 
find  the  libel  relevant  The  question  is  just  the  same  in  both 
casesy  and  the  presumptions  in  &vour  of  innocenoe  must  have 
at  least  the  same  weight,  in  considering  tlie  prosecutor^s  aoer^ 
latnts  before  proof,  which  they  confessedly  have  in  the  oonstmo* 
tion  of  his  proof  after  it  is  led. 

When  the  prosecutor  was  propounding  this  new  principle 
of  criminal  justice,  the  case  of  a  trial  for  penury  might  have 
occurred  to  nim ;  and  he  might  have  asked  himself  this  ques- 
tion— Is  an  indictment  for  perjury  good,  though  the  thing  a/- 
Uged  to  have  been  sworn,  is  perfectly  reooneUeabU  with  inno- 
cence, if,  by  any  possible  construdion^  it  may  bear  the  suf^iosi- 
tion  of  wiliul  falsehood  ?  The  informant  shall  answer  the  ques^ 
Home,  VOL  tion  in  t  he  words  of  Mr  Hume.  *^  The  substance  of  the  crimen 
i.  p.  127.  AC  ^^  ^|j^|.  ^i|||.)|  ^\\  the  other  particulars  in  the  descriptton 
«<  of  it  only  modify  and  limit  is,  that  a  plain  falsehood  be  ex* 
<*  plicitly  and  wilfully  affirmed.  For,  if  eitker  there  is  ant 
<«  DOUBT  about  the  true  state  of  the  faciy  or  about  the  sense 

<*  IN  WHICH  THE  PANNEL^S  WORDS  ARE  TO  BE  CJNDEESTOQD  ; 
<<  OK  IF  THEY  CAN  IN  ANY  EEASOMABLE  WAY  BE  BSCON- 
"  CI  LED  WITH  THE  TEUTH,  OE  WITH  AN  INNOCENT  INTBN- 

<<  TION,  or,  in  general^  if  it  is  not  manifest  amd  Unnousy  bui 
<<  matter  of  likelihood  only,  and  of  inference  and  comparison  of 
<«  man^  particulars^  that  he  had  a  false  and  corrupt  meaning', 
«  this  shall  iave  him  from  the  accusation  of  perjury.  Indud 
<<  it  would  be  very  dcaigerous  to  convict  any  one  up^n  suck  om- 
<<  structive  grounds ;  considering  the  imperfection  of  languagCy 
«  and  the  still  more  imperfect  use  which  so  many  persons  have 
«  ofitt  and  how  unequal  their  degrees  of  intelligence  m  the  af 
^^  fairs  ofUfe^  and  even  their  degrees  of  capacity  for  the  obser^ 
<«  vation  offactsJ^  The  learned  author  quotes  cases  in  sup. 
port  of  thui  statement,  in  which  libels  &r  petjury  were  found 
irrelevant^  precisely  beoause  the  oaths  as  averted  did  not  **  ab* 
^'  solutely  exclude^*  the  supposition  of  innocence.  And  he 
lb  129.  thus  proceeds :  *'  For  tlie  same  reasons  which  suggested  these 
*«  decisions,  it  is  more  especially  requisite^  that  in  all  processes 
^«  for  perjury,  the  prosecutor  be  not  allowed  to  lay  his  libel  ge* 
^^  nerally^  or  in  ambiguous  terms ;  since  otherwise  he  wmdd 
^^  take  the  cognizance  of  the  relevamy  of  the  charge  to  himself^ 
^^  out  of  the  hands  of  the  Courts  to  whom  of  right  it  belongs, 
^<  He  has  to  explain,  therefbre,  wherein  it  is  that  tlie  false- 
<^  hood  lies,  and  must  suppwt  (or  as  we  say,  qualify)  his 
*^  charge. with  such  a  stateipeiU  of  the  ciiounstances  fi  the 
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^  fact,  as  justifies  his  averment  of  a  fiilse  oath  having  been 
**<  taken,  and  shall  ground  a  clear  inference  (if  they  be  prov- 
^'  ed)  concerning  the  situation  of  the  pannePs  conscience  on 
^*  the  occasion.  It  was,  accordingly,  lor  want  of  such  a  de« 
'*  tail  and  explanation,  that  one  part  of  the  libel  was  fi>und 
*'  irrelevant  in  the  noted  case  of  Lawson  of  Westertown/^    - 

The  informant  presumes  he  has  said  enough  on  this  singu* 
lar  doctrine  of  the  prosecutor,  and  that,  whatever  opinion  your 
Liordships  may  form  on  the  purport  of  this  oath,  in  point  of 
Televancy,  he  may  at  least  rely  on  your  Lordships  gtving  to 
kiro,  in  this  case  of  capital  arraignment  founded  on  words 
alone,  all  the  benefit  of  those  presumptions  of  law  and  reason, 
vrhich  protect  innocence  even  against  trial,  on  loose  and  doubt- 
ful allegations. 

In  tiHing  notice  of  the  remarks  made  by  the  informant's 
counsel,  on  the  terms  of  the  oath,  the  prosecutor  has  been 
l^leased  to  allude  to  the  obligation  ^  secrecy,  and  in  connec- 
tion With  it  po  add,  <*  An  amiable  feature  of  the  nrfiole  trans-  Inf.  p.  g. 
**  action,  and  whidi  affords  a  pleasant  commentary  an  the  pa- 
*^  negyrie  tkat  ivas  prowmnced  at  tiie  first  debate,  on  the  ^  bre- 
**  therhood  of  affection,'  in  which  it  was  said  to  be  so  ^  becom* 
^*  ing,  that  aU  the  subjects  of  this  country  should  dwell  to- 
"**  0^ther  in  unity.'' "  It  is  impossible  not  to  feel  some  sui^ 
pnse  at  this  passi^ ;  for,  undoubtedly,  no  such  sentiment  wa» 
^xprened  by  either  of  the  informants  counnL  An  argument 
was  indeed  maintained  to  shew,  that  the  proposal  of  establish- 
ing a  brotherhood  of  affection,  did  not  of  necessity  imply  any 
criminality f  or  tkat  -criminali^  which  is  meant  to  be  charged 
in  the  incUctment.  But  no  panegyric  was  pronounced :  and 
in  genera],  it  was  admitted,  that  dne  oath  might  be  improper 
mnd  danfferotts,  and  might  raise  suspicions  of  criminal  designs. 
It  woulo,  therefore,  have  been  more  correct,  if  the  prosecutor 
had  withheld  an  insinuation  so  perfectly  groundless. 

The  prosecutor  has  libelled  the  purport  of  the  oatlh,  which 
lie  savs  was  administered ;  and  it  is  somewhat  remarkable, 
that  he  should  eome  to  a  trial  of  so  serious  a  nature  as  this, 
in  such  uncertainty  as  to  the  words  which  #ere  really  used, 
that  he  can  at  jJeasive  substitute  one  word  for  another,  as  it 
fiuits  his  argument  on  the  question  of  relevancy.  But  as  he 
was  bound  to  aver  the  purport  and  intendroen.t  of  the  oath, 
and  has  accordingly  set  fortn  the  words  which  he  says  contain 
the  purport  of  it,  it  is  for  your  Lordships  (o  judge,  wliether, 
if  an  oath  in  such  terms  was  administered,  it  is  an  oath  pur- 
porting or  intending  to  bind  the  party  taking  it  to  conmiit  a 
treason.  This  is  a  question  quite  distinct  from  the  question 
•beady  considcand,  a|  to  thepeQSssitjf  of  settbg  &rth  the  sp^ 
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cifle  treMon.  Supponng  that  the  pmeeutor  had  libdled  an 
(engagement  to  aanmit  treason  hg  levying  war,  or  any  other 
•  ^rcj^  treason,  and  had  then  set  £i>rth  this  oath>  the  question 
is,  whether  it  oomes  up  to  the  averment,  that  it  was  an  oath 
puqiorting  qt  intending  to  bind  to  the  oommission  uf  a«trea« 

But,  in  this  part  of  the  question,  the  prosecutor  is  under 
another  mistake.  Assuming  that  he  is  not  obliged  to  state 
the  speeific  treason,  he  ftrther  takes  it  for  granted,  that  your 
Lordships  are.  not  to  be  satisfied  that  the  oath  does  purport 
or  intend  to  bind  to  the  commission  of  a  specific  treascm. 
But,  with  submission,  whatever  opinion  may  be  entertained 
«m  the  other  point,  it  is  quite  impossible,  that  your  Lordships 
can  hold  that  this  indictment  is  relevant,  unless  you  are  satia* 
fi^»  that  the  purport  of  the  oath  set  forth  is  such,  that  you 
W  now  prepared  to  affirm  that  it  does  purport  or  intend  to 
bind  to  the  commission  of  some  specific  treason.  Unless  your 
.  Lordships  can  reject  all  the  accumulated  authwity  on  the  law 

of  treason,  and  proceed  on  the  old  vulgar  notions  of  treason  in 
the  abstract,  consisting  in  any  thing  imaginable  that  is  dis- 
,'   .  agreeable  to  the  existing  government,  it  is  impossible,  that 

;   (-^  ^ou  can  hold  the  purport  of  the  oath  libdled  to  be  an  obliga- 

tion  to  commit  treason,  until  you  are  satisfied  what  treason  it 
\  does  purport  m  intend  to  bind  the  party  to  commit.     The  in- 

\  formant  saym  that  the  prosecutor  is  bound  to  state  what  the 

\  treason  is.     But  allowing  him  to  get  rid  of  this  difficulty,  it 

18  at  all  events  necessary,  that  your  Lordships  should  see  that 
\  the  oath  averred  does  purport  to  bind  to  some  specific  treason. 

Without  this,  there  is  no  end  to  the  looseness  of  such  an  in* 
i  4ictment     For,  if  your  Lordships  cannot  tell  what  the  trea- 

son is,  how  is  the  pannel  to  discover  it  ?  How.are  your  Lord* 
'It  V  ships  to  judge  of  die  relevancy  ?  How  are  the  jury  to  judge 

pf  the  application  of  the  evidence  ?  The  jury  must  give  a  ver- 
dict indeed ;  but  the  very  thing  which  the  law  intends  to  pre. 
vent,  by  requiring  an  interlocutor  of  relevancy,  before  allowing 
the  case  to  go  to  a  jury,  is  the  risk  of  erroneous  inferences,  or 
incorrect  views  of  the  law,  and  verdicts  of  conviction  which 
^re  not  warranted  by  any  sound  w  logical  charge. 

Your  Lordships  wiU  look,  then,  mto  this  oath,  keeping  it 
in  mind  that  you  must  make  up  your  opinions,  that  it  &eSi 
purport  pr  intend  to  bind  to  the  commission  of  some  spedfic 
treason,  The  p-osecutor  has  said,  that  the  treason  is  that  of 
levying  war ;  and  yet  it  is  very  remarkable,  that  he  has  not 
|iow  ventured  to  state  this  in  his  information.  The  truth 
peems  to  be,  that  the  moment  the  case  is  reduced  to  the  test 
#§  9m^  tre^spPt  it  ia  paly  b^^  mqat  y^deot  9txet«h  of  thp 
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^'Itnms  of  the  oftth,  And  by  the  aid  of  prestiinptioiis  atid  stip« 
positions  not  supported  by  any  facts  libelled,  that  it  can  m 
maintained  to  be  an  oath  purporting  to  bind  to  the  commis- 
sion of  treason. 

The  prosecutor  endeavours  to  distinguish  the  word  purport-* 
ing  from  the  word  intending^  and  represents  the  latter  as  hav-^ 
ing  reference  to  the  intentions  of  the  parties,  whatever  may  be 
the  terms  or  apparent  purport  of  the  oath.  The  informant 
submits,  that  tnis  construction  is  altogetlyer  inadmissible ;  and 
he  understood  your  Lordships  to  have  lonjg  ago  intimated  a 
clear  opinion^  that  these  words^  *^  puiportmg  or  intending,^ 
do  not  refer  to  the  intentions  of  the  parties,  but  to  the  ptW'^ 
port  and  inttndment  of  the  oath  itself.  The  informant  does 
Hot  mean  by  this,  that  the  prosecutor  is  tied  down  in  his  proof 
to  the  very  words  which  he  sets  forth  in  the  indictment,  sd 
diat  if  he  should  j>rove  words  slightly  differing  from  them,  he 
would  not  be  entitled  to  a  veraict.  Both  these  words  may 
perhaps  seem  to  exclude  this  supposition*  The  informant 
might  admit,  that  neither  the  purport  nor  the  intendment 
means  the  same  l^in^  with  the  tenor  of  an  oath.  But  when 
this  is  admitted,  which  at  once  answers  a  great  part  of  the 
prosecutor*s  reasoning,  it  is  still  true,  that  the  purport  and  in** 
tendment  being  stated  must  shew  ex  facie  a  relevancy.  The 
oath,  as  stated  in  point  of  purport  and  intendment,  must  be 
an  oath  which,  in  the  judgment  of  your  Lordships,  does  pur- 
port and  intend  to  bind  the  party  taking  it  to  commit  a  spe- 
cific treason.  Still  it  does  not  depend  on  any  latent  inten** 
tions  of  the  parties.  It  is  the  purport  and  intendment  of  the 
^otith  that  must  determine  the  relevancy  of  the  indictment ; 
and  the  opinion  of  your  Lordships  on  Uiat  point  is  not  to  be 
altered  by  any  supposition  of  concealed  views  in  the  parties. 

The  remarkable  change  of  terms,  between  this  statute  and 
the  former  act  asainst  unlawful  oaths,  veiV  strongly  confirms 
this  view,  as  being  the  real  meaning  of  the  legislature.  In 
that  former  act,  the  words  were,  "  purporting  or  intend^c/  to 
*«  bind,''  &c.  The  word  "  inten4ed^  as  opposed  to  "  purport- 
<<  ing)''  might  be  supposed  to  refer  directly  to  the  intention  of 
the  parties,  and  so  to  mean,  that  though  the  oath  might  not 
exactly  purport  an  engagement  to  commit  a  treaton,  yet  it 
was  so  understood  and  intended  by  the  parties.  The  statute 
now  before  your  Lordships  is  a  much  more  severe  statute^ 
raising  that  into  the  rank  of  a  capital  felony,  which,  if  the 
meaning  were  exactly  the  same,  was  before  only  a  felony,^  with 
benefit-  of  clergy.  Here,  it  must  be  supposed^  the  legisla^ 
ture  looked  with  greater  care  to  the  form  of  expression ;  and 
though  they  made  it  capital  to  administer  an  oatb^  purporh- 
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ing  to  bind  to  the  oomiiii88io&  of  a  tieaioa  oar  fel^ojr,  or  am 
oath  intending  to  bind  to  the  commimon  of  a  treason  ok  &1o- 
njy  they  did  not  think  it  expedient  to  extend  the  punishment 
of  death  to  an  act  of  so  very  loose  a  character,  as  that  of  ad- 
fliinisteiing  an  oath,  which,  though  not  bearing,  even  in  pur* 

Srt  or  intendment,  any  oblig^uon  to  commit  a  treason  or  a 
ony,  might,  by  construdum^inferemce^  or  implicaiion^  be  re- 
presenUd  as  so  metaU  or  intended.  The  di&renoe  between 
these  two  things  is  manifest ;  and  yet  the  prosecutor  has  beea 
pleased,  without  taking  any  notice  of  the  argument,  and  in 
die  face  of  what  was  understood  to  be  expressed  as  the  o^iniao 
Qf  your  Lordships,  to  assume  at  onoe,  that  if  dieie  n  the 
slightest  pretence  for  suspecting  an  intention  in  the  parties  to 
administer  or  take  an  oath  to  commit  treason  or  felony,  the 
orime  of  the  statute  is  committed. 

There  is  an  important  distinction  which  the  prasecutor  en- 
tirely overlooks.  To  administer  an  oath  which  is  intended  to 
bind  the  parties  to  commit  treason,  is  undoubtedly  a  great 
crime ;  it  is  perhaps  clearly  within  the  former  statute,  but,  at 
all  events^  it  is  punishable  on  other  grounds.  But,,  though  a 
ffreat  crime,  it  may  not  be  the  crime  of  this  statute.  The  in- 
formant has  no  doubt,  that  the  prosecutor  could  have  libelled 
the  case  which  he  allejges  in  his  information,  though  not  in 
the  indictment,  as  a  crime  severely  punishable  in  the  law  of 
Scotland.  But  the  question  on  this^  indictment  is,  whether 
the  oath  as  libelled  is  widiin  the  particular  statute ;  and  there 
the  question  is,  whether  it  purports  or  iniends  to  bind  the 

a  to  commit  anjf  treason.  And  this  is  humbly  appro* 
3d  to  be  an  entirely  different  thins  from  any  supposed 
intentbn  in  the  parties  to  an  oath  whu£  has  no  such  purport 
or  intendment. 

One  consideration  may  serve  to  shew  the  very  great  difier- 
ence  between  the  terms  of  the  statute,  and  the  prosecutor^a 
construction  of  them.  When  your  Lordships  are  considering 
the  purport  or  intendment  of  an  oath,  writing,  or  speech,  you 
are  entitled  to  infer  from  the  words,  that  bcM  the  parties  un- 
derstood and  intended  that  which  was  expressed.  But  if  your 
Lordships  are  required  to  look  into  the  intentions  of  parties  in 
the  use  of  words  which  do  not  purport  the  intention  assumed* 
it  is  evident,  that  the  one  party  might  intend  a  meaning,  of 
which  the  other  never  thougnt  for  a  moment  The  adminis- 
trator of  the.  oath  might  have  meant  to  impose  an  obligation 
to  commit  a  treason,  while  the  taker  received  it  in  its  plainest 
meaning  and  purport,  and  never  thought  of  the  hidden  de- 
sign. In  sucn  a  case,  it  could  never  be  said,  that  the  oath 
was  an  obligation  purporting  or  intendiz^  to  bind  the  parqr 
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tlf  oonumt  titamif  when  the  par^  taking  it  was  altbgedib 
inaensible  of  any  such  meaning.  In  the  same  manner,  the 
party  taking  it  may  understand  an  obligation  to  commit  a  trea- 
son ;  and  yet  this  may  be  totally  unknown  to  the  adnitmatro' 
iar^  fiom  whom  the  secret  intention  may  be  entirely  conceal- 
•d)  and  who  may,  in  plain  good  fiuth,  administer  a  perfectly 
innoceat  oath,  having  no  such  purport,  and  no  such  intencU 
ment.  This  just  amws  the  great  and  essential  difference  be- 
tween the  two  things ;  and  the  infonnant  humbly  apprehends, 
ihat,  considering  the  terms  of  this  statute,  he  is  entitled  to  the 
atrict  and  true  meaning  of  those  terms,  as  fixing  a  rule  total- 
ly different  from  that  of  the  extraneous  intentions  of  the  par- 


But  your  Lordships  will  observe,  that  in  reality  the  prose- 

eutor  in  this  case  has  not  put  himself  in  a  8ituatu)n  to  plead 

the  point  in  the  way  he  attempts  to  plead  it     He  has  not 

stated  in  the  indictment,  that  the  oath  was  intended  at  under* 

0lood  to  bind  the  parties  in  any  other  way  than  according  to 

its  exprens  purport  or  intendment.     There  is  no  allegation  of 

a  concealed  or  different  meaning,  far  less  any  specification  of 

tacts  to  support  such  an  allegation.     In  truth,  therefore,  thew 

is  here  no  room  for  this  discussion.     For  whatever  it  might 

be  competent  to  a  prosecutor  to  libd  under  this  statute,  surely 

there  can  be  no  doubt,  that  if  he  libels  the  purport  of  an  oath, 

^md  makes  no  special  averment  of  a  diferent  meaning,  and  no 

apecification  of  facts  to  infer  such  a  supposition,  he  must  be 

held  to  confine  himself  to  the  purport  set  forth,  as  indicating 

the  intention  both  of  the  administrator  and  the  receiver  of  the 

oath.     Here,  iiecordingly,  the  prosecutor  does  confine  himself 

to  the  purport  stated.     For  as  to  his  statement  of  secret  meet«- 

ings,  and  the  numbers  to  whom  the  oath  is  said"^  have  beea 

administered,  it  is  ^uite  absurd  to  allege^  that  such  drcum- 

atances  are  of  the  shghtest  relevancy,  to  give  any  efieet  to  the 

oath,  which  its  purport  and  intendment  do  not  warrant. 

The  question  then  is,  what  this  oath  purports  and  intenda 
bjf  its  terms  to  bind  the  party  taking  it  to  perfimn?  In  con- 
aiderin^  this,  the  prosecutor  always  assumes,  that  there  is  na 
other  alternative  but  to  suppose,  that  the  oath  either  bound 
the  party  to  commit  treason,  or  was  perfectly  innocent  But 
this  is  a  supposition  altogether  erroneous.  It  may  be  admit- 
ted, that,  without  reference  to  some  other  objects,  this  oath 
was  in  a  high  degree  improper ;  that  it  was  highly  criminal ; 
that  it  was  of  an  extremely  dangerous  tendenqr ;  that  it  was 
the  duty  of  the  public  prosecutor  to  take  notice  of  it,  if  the 
fiicts  were  true ;  and  that  it  might,  with  the  utmost  propriety^ 
have  been  made  the  subject  of  an  indictment     Supposing  « 


this,  the  qimttion  lemaios,  whether  it  is  sa  mth  hinding  tiM 
psrty  to  emnmii  a  treoMon  ^  Nothing,  theTeforei  cm  be  mmm 
irreleTant  or  inoonehisive,  than  to  state  cireamstances  in  tbe 
oath  whidi  indicate  improper  or  .criminal  views.  They  mBf 
be  verj  relevant  to  shew  such  intentions ;  but  what  your  Lor^ 
ships  are  bound  to  determine  is,  whether  the  oath  punmrts  to 
bind  the  party  to  commit  treason. .  Supposing  that  the  pro^ 
secutoriibelled,  as  he  does,  that  thepnmel  administered  an 
oath  purporting  to  bind  to  the  commission  of  a  f rttueii,  audi 
that  your  Lor&iips  were  satisfied  that  it  purported  to  bind  to 
commission  of  a  particular  ftUnufy  the  crimmal  intention  would 
be  clear  enough,  but  the  irrelevancy  of  the  indictment  would 
be  equally  clear.  Or,  supposing  that  it  were  libelled  in  the 
same  way,  and  your  Lordships  were  satisfied  that  the  admini- 
stration of  the  oath  amounted  to  a  tediiuni,  or  was  meant  Co 
cscite  a  rioi^  the  criminality  would  be  plain  enough  ;  but  it 
would  make  nothing  towards  shewing  that  the  mdictment 
might  be  sent  to  an  assise.  It  is  most  important  to  remem- 
ber, that  the  law  of  treason  is  the  most  sacred  and  delicate  of 
all  subjects  in  the  law,  and  that  this  is  an  indictment  wluoh 
mther  involves  an  engagement  to  commit  a  treason,  and  no- 
thing else,  or  is  totalfy  tnrUvatU,  The  blame  or  criminality 
imputable  to  the  parties  in  other  respects  is  totally  immaterial 
to  the  question. 

Look,  then,  into  the  terms  of  this  oath.  The  infinrman^ 
does  not  intend  to  detain  your  Lordships  with  any  long  or 
minute  criticism.  He  does  not  agree  with  the  proseentori 
that  your  Lordships  can  desire  no  assistance  from  any  re* 
marks  on  the  oath  ;  and  he  so  far  difers  finom  him  as  to  the 
obvious  purport  of  it,  that  he  thinks  no  person  can  read  it, 
and  say  that  its  purport  is  to  commit  treason  6[  any  kind. 
He  may  suspect  bad  intentions ;  he  may  even  suspect  treason* 
able  mtentions.  But  this  is  not  the  point.  It  has  been  the 
{KTosecutor^s  object  throughout  to  escane  from  all  legal  preci* 
sion,  and  to  take  away  the  life  of  tne  infoimant  on  some 
rough  and  unmeaning  conclusions  of  a  criminality  which  he 
cannot  define.  But  the  question  is,  whether  the  oath  purports 
the  commission  of  a  treason,  and,  according  to  the  verbal 
statement  of  the  prosecutor,  it  truly  is,  whether  it  purports  an 
obligation  to  Uvy  war. 

The  parly  swears,  *'  that  he  will  persevere  in  his  endeavours 
*<  to  form  a  brotherhood  of  afiection  among  Britons  of  every  de^ 
^  scription  who  are  considered  worthy  of  confidence.^  It  was 
said,  that  this  implied  an  association  of  prodigious  extent. 
Perhaps  not ;  for  it  is  limited  by  the  ideas  of  confidence  which 
llie  parties  entertained.     But  though  it  were  ever  so  wide^ 
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that  would  not  make  the  oUigation  to  form  it  an  obligation  t« 
commit  treason  It  does  not  even  imply  criminality  by  it* 
self,  though  it  may  be  rendered  criminid  by  the  objects  in 
vieir.  He  next  swears  to  *'  persevere  in  his  endeavciurs  to  ob» 
**  tain  the  elective  franchise  for  all  persons  of  the  age  of  twenty<« 
<<  one,  not  disqualified  by  crimes,  &c.  and  annual  parliaments.^ 
The  prosecutor  may  state,  and  those  who  argue  ihe  case  uf 
the  informant  will  agree  wUh  him,  that  nothing  more  uncon- 
stitutional, nothing  more  absurd*  nothing  more  mischievoua, 
nothing  more  necessarily  leading  to  despotism,  and  to  the  de- 
struction of  the  liberties  of  the  coun  ry,  could  be  suggested, 
than  this  proposal  of  universal  suffrage  and  annual  parlia* 
menu.  But  if  there  is  any  liberty  in  this  country,  it  permits 
the  subject  to  entertain,  and  even  publish,  speculative  opi* 
nions,  which  are  unconstitutional,  absurd,  and  e\ren  mischiev- 
ous, if  they  do  not  t^nd  to  any  direct  breach  of  law.  If  there 
is  an^  thing  certain  in^the  law  of  treason,  (and  it  i^  the  most 
oertam  of  sdl  laws,)  the  pursuit  of  such  objects  has  not  the 
least  relation  to  any  treason,  and  does  not  even  infer  the 
^lightest  suspicion  of  an  intention  to  commit  it. 

But  the  sting  of  this  oath  is  supposed  to  lie  in  the  words 
which  follow,  <^  and  that  I  will  support  the  same  to  the  ut« 
^<  most  of  my  power,  either  by  moral  or  physical  strength,  (or 
<<  force),  as  the  case  may  require.**^  It  is  not  elear  to  what 
the  words,  **  support  the  same^  refer.  They  may  refer  to  the 
brotherhood  of  affection,  or  to  the  endeavours  &t  obtaining  an- 
uual  parliaments  and  universal  suffi^age  themselves  when  ob* 
tained.  If  there  is  any  doubt,  your  Lordships  will  interpret 
favourably.  And  this  i&  the  more  necessary,  when  you  con* 
aider  the  nature  of  this  offence.  There  might  be  very  mis. 
chievous  designs  in  the  person  or  persons  who  originally  firamod 
this  oath ;  and  yet,  if  it  was  administered  to  hundreds,  as  the 
posectttor  says,  probably  nine-tenths  of  them  did  not  underw 
stand  it.  At  all  events,  they  might  put  different  construe* 
tions ;  and  if  the  plain  grammar  of  the  sentence  admits  of  ap« 
plymg  the  words  **  to  support  the  same,**"  to  the  objects  when 
attained,  the  informant  is  entitled  to  the  benefit  of  that  con- 
struction ;  and  in  demanding  it,  he  is  not  asking  any  force 
upon  the  words  which  they  do  not  fairly  bear,  but  only  that 
leasonable  allowance  for  the  imperfection  of  language,  and  the 
various  understandings  of  it,  which  all  writers  0gfeQ  must  be 
given  in  such  a  case. 

But,  allowing  the  prosecutor  to  apply  these  woids  to  the 
endeavours  for  obtaining  universal  suffrage  and  annual  par- 
liaments, can  any  man  say,  that  they  purport  an  engaffement 
Ip  levy  war  against  the  Kingt  The  party  is  toauppoithis  en- 
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4eavoiifB  to  the  ulmo$t  ofhia  power,  either  by  his  moral  or  his 
phyticat  strength^  as  the  case  majr  require. 

If  it  had  been  that  he  was  to  support  them  to  the  utmoU  of 
his  power,  without  any  addition,  would  it  have  been  an  engage- 
toent  to  commit  treason?  Those  words  would  have  ^compre- 
hended all  that  is  expressed  by  the  words  as  they  stand :  Tiiej 
would  have  comprehended  both  moral  and  physical  etrength, 
both  moral  and  physical  fortf.  The  informant  supposes,  that 
the  prosecutor  would  not  nave  said  in  that  case,  that  this  was 
an  engagement  to  commit  treason.  And  why  would  he  not  have 
laid  it?  For  no  reason  that  the  informant  knows,  but  that^ 
though  a  man  may  intend  to  levy  war,  in  order  to  obtain  an- 
nual parliaments  and  universal  suflRrage,  this  is  not  to  be  in- 
ferred, merely  because  he  engages  to  support  his  endeavours 
fm  obtaining  them  to  the  utmost  of  his  power.  All  his  powera, 
moral  and  physical,  are  included  in  the  terms ;  and  yet  the 
piurport  of  an  engagement  to  commit  treason  could  never  be 
stated.  The  informant  confesses,  he  can  see  no  solution  of  this, 
except  by  what  the  prosecutor  is  pleased  to  call  a  "  reserva- 
tion of  illegality  :^  in  plainer  terms,  that  presumption  of  in* 
nooence,  by  which  words,  which  admit  of  an  innocent  construc- 
ikib^  or  of  a  construction  which  is  not  treasonable,  are  not 
to  be  extended  or  twisted,  so  as  to  make  out  a  guilty  or  trai- . 
tatotis  derign. 

If  the  words  had  been,  '<  That  I  will  support  the  same  to 
'*  the  utmost  of  my  power,  with  niv  whole  moral  strength,^ 
the  design  might  equally  have  been  to  commit  a  treason :  For 
undoubtedly,  a  treason  may  be  committed  by  moral  strength 
«kne,— 4)]r  writing  letters,— furnishing  money, — ^|^ving  ad- 
vice,— giving  informational-encouraging,  comforting,  per- 
anadinff  others.  But  yet  the  prosecutor  would  scwody  have 
mfemd  an  obligation  to  commit  treason,  if  the  oath  had  been 
00  expressed.  And  why  not  ?  For  no  reasop,  but  that,  though 
treason  might  be  so  committed,  the  presumption  c^  innocence 
would  not  allow  the  engagement  to  be  so  construed,  when  so 
many  other  suppositiosis,  consistent  with  innocence,  could  be 
made. 

The  prosecutor^s  case,  then,  lies  entirely  in  the  supposed 
effect  of  the  words,  ^*  or  physical  strength  ;^*  or,  as  he  has  now 
been  j»leased  to  express  it,  **  or  physicaJ  strength  (or  foroe).*** 
Now,  it  i^  true,  that  a  man  who  Mndertakes  to  levy  war  fnay, 
and  most  p^obablv  will,  exert  both  moral  and  physical  strength; 
but  it  does  not  follow,  that  every  man,  who  engages  to  support 
certain  endeavours  for  obtaining  a  public  object,  either  by  his 
ynoral  or  physical  strength,  as  the  case  may  require,  necessa- 
rily  Undi  himself  to  levy  war,  ec  to  do  any  act  of  treason. 


).  It  is  not  fin  engaffement  to  levy  war,  faeeatue  the  oeattioa 
teay  never  lirise.  The  parties  may  be  contented  with  the  ex- 
^lon  of  dieir  moral  strength,  and  nlay  even  accomplish  tht 
object  by  these  means.  But,  8.  There  are  just  as  many  waya 
in  which  physical  strength  may  be  lawJiUfy  exerted  fixr  attain- 
ing such  an  object,  as  tnere  are  ways  m  which  moral  strength 
may  be  lawfully  exerted.  A  man  may  make  joumiim  Im 
Inaf  print  books-— he  may  make  speeches— he  may  work  to 
procure  money  to  pay  the  expense — he  may  erect  hustings 
—he  may  use  his  physical  strength  in  keeping  off  the  crowd 
ait  a  meeting— he  may  defend  the  meeting  against  an  illeffal 
attack.  Innumerable  other  suppositions  may  be  made,  de« 
knonstrating,  that  the  exertion  of  physical  strength  no  more  ne« 
eessarily  imnlies  levymff  war,  or  any  treason^  than  the  exeiu 
lion  of  menu  strength  does.  But,  3.  Either  moral  or  physi- 
cal strength  may  be  employed  ntUawfidlyf  and  yet  not  liave 
the  least  tendency  to  become  an  overt  act,  either  of  levying 
wary  or  of  any  other  treason.  A  man  may  resist  a  magistrate* 
who  requires  the  dissolution  of  an  assembly,  under  the  late 
statute  ;  he  may  arsest  a  member  of  Parliament  illegally  ; 
he  may  murder  a  prime  minister  ;  and  he  may  do  innu- 
merable other  ■  minor  acts,  contrary  to  law,  all  for  the  pur^ 
pose  of  accomplishing  the  object  of  annual  parliaments,  and 
universal  sufBrsge ;  and  yet  it  would  be  'impossible  to  state 
that  he  had  leuud  war,  or  was  guiityof  treason*  There  is  ni> 
denying  these  things,  and  the  prosecutor  has  not  attempted  tn 
deny  them. 

But  what  is  the  consequence  ?  It  is,  with  submission,  quite 
inevitable,  that  the  en^aflement  to  support  his  endeavours  by 
his  physical  strength,  if  the  case  may  require  it,  is  no  more  ati 
engagement  to  levy  war,  or  to  commit  treason,  than  the  obli- 
gation to  support  those  endeavours  to  the  utmost  of  his  powec 
generally,  or  to  support  them  by  his  moral  strength^  would  be* 
For  the  very  same  principle  of  judgment  applies^  The  thing 
^^S'^g^  to  be  done  fiuiy  include  the  case  of  criminality,  but  it 
also  may  be  reconciled  either  with  a  lawful  intention,  or  with 
the  contemplation  of  acts,  which,  though  not  lawful,  have  no 
rdation  to  treason*  The  presumption  in  fiivour  of  innocence 
comes  in,  and  the  «  reservation  of  illegality^  is  just  as  ad- 
missible, and  as  necessarily  implied  in  this  case  as  in  tho 
others. 

Make  the  supposition  for  a  moment,  that  this  oath  were  &- 
gal  and  bindings  according  to  its  terms :  The  party  bound 
might  be  obliged  to  make  great  exertions,  in  order  to  obtain 
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Ae  ofejaet  of^amnttl  pnlimDents,  fte.  Bui  if  ke  wcxerrei. 
yiired  to  murder  the  King,  oeuld  it  be  stated  that  diat  ww 
part  of  his  engagement  ?  Or  suppose  that  h<i  wieie  xequixed 
to  nrnrder  hu  tmnjiuher,  or  hi9  own  wi/e^  or  Aw  oimi  €hil4, 
eould  it  be  said,  that,  beeause  he  had  en|piged  to  support  hin 
endeavoitta  fior  a  particular  abject  with  his  moral  ex  physical 
atrengdii  as  iiit  case  mig^t  Require,  he  had  therefora  engagoii 
to  commit  all  manner  of  atroekies  without  distinctiau?  It  ia 
plain  liiat  the  engagement  never  eould  admit  of  suoh  a  co«^ 
atruetioiu  .  . 

The  pnosecntor^s  mistake  is  neadjr  the  sam^  whi^k  he  haa 
annoum»d  in  hia  general  plea  to  the  relevam^y  when  lt^s^j%^ 
that  if,  hj  an^  possiMr  oanUruciion^  the  oath  msiy  bear  tha 
sttppositiaD  of  a  treasonable  design,  that  is  oiougk  to  make  it 
lelenraat.  He  assumes,  that  every,  imaginable  case  orthe  ea^ 
ertion  of  physical  stren^  is  undmabso,  although  be  will  not 
asake  the  same  suppositioii  in  the  aascof  aiora/  strength  or 
pcwer  is  geneiaL  JBut  the  infimnant  humbly  maintaina,  thair 
as  he  ooud  exert  &is  power,  and  eaiert  his  moial  strength^ 
and  exert  his  physical  strengthy  ali  aUkt^  either  la^^Uff  or 
wdawfiJhfy  either  trtawowMy  or  not  irtaaon$i^^  he  is  entitUd 
in  the  last  ease,  just  as  mudi  as  in  the  others^  to  the  most 
ikvouraUe  eonstruetisii,  and  to  hoU,  that  the  engagement 
was  merely  to  use  hia  strength  in  alawful  manner ;  hut  that^ 
^at  all  events  it  did  not  purpart  an  engagement  to  levy  war^ 


The  additional  term,  *  (or  finrce),^  which  the  pnaeeufeor  ha» 
introduced  into  thia  indietment,'we]y  cannot  alter  the  state 
of  the  question  against  the  infennaDf.  It  is  stated  as  an  al« 
temative  or  synonymous  term,  though  pkinlv  not  synony  moua» 
and  introdueed  Sat  thai  very  reason  ;  wd  tke  introduction  rf 
it  only  shews  the  very  uncertain  data  on  which  this  prosecu* 
tinn  luK  been  raised,  fiut  it  ma^  be  observed,  that  the  pro» 
aecutor  has  not  told  your  Lordships,  which  of  these  two  words 
was  employed,  in  any  of  the  pariicuiar  cases  in  which  ha- 
eharces  thr  oath  to  have  been  administered,  by  the  informant ; 
and  he  is  here  endeavouring  to  make  a  relevancy  by  mere  guess, 
without  affirming  that  the  word  now  introduced  was  aciuuliy 
used  in  any  one  of  the  cases  libelled  in  this  indictment 

If  the  pioBBCutor  means  to  say,  that  this  was  an  engage* 
ment  to  support  the  endeavours  by  a  combined  physical  force, 
it  is  an  idea  completely  inconsistent  with  the  words  of  the 
oath.  For  your  Lordsiiips  will  remember,  that  it  is  **  aiy  en- 
deavours^' that  are  to  be  supported,  and  the  enuzagement  is, 
^  that  I  will  support  the  same  to  the  utmost  id  my  power  i^ 


i^€  reSenmoR  beiag  tmmtmdj  to  m£vidiial  ex«rtiims  done. 
I^  is  only  by  ooDstructiiHii  and  the  most  vioknt  implication^ 
that  this  idea  of  a  combined  6roe  can  be  at  all  maintained  aa 
involved  in  this  oath.  And,  in  short,  it  is  impossible  to  call 
this  an  engagement  ta  levy  war,  withemt  -entirely  departing 
both  from  the  rples  o^law^on  that  subject,  and  from  every 
correct  icfea  of  the  fiaditfeaivhieh  are  necessary  toauchaneni* . 
fflgetnent. 

The  remainder  of  dus  %ath  contains  an  engagement  to  se- 
crecy, to  which  the  prosecuter  frequently  refers.  But  an  en* 
Sagement  of  seerecv,  however  improper  it  may  be  in  itself,  and 
owever  it  may  raise  suspicions,  jand  even  belief  of  criminal 
designs,  will  not  malse  this  oath  to  he  an  oath  purporting  to 
bind  to  levy  war,  or  oommit  any  treason,  if  there  is  no  engage^ 
inent  ofihtM  purport  in  the  rest  of  the  oath.  Such  oaths  of 
aeerecy  are  Imown  to  exist,  and  that  with  peculiar  sanctions, 
in  aoeietiss  which  are  not  deemed  to  be  contrary  to  any  law. 
But  4eyen  supposing  the  society  to  have  had  bad  designs,  it 
does  not  follow  that  there  was  an  en^^agement  to  commit  trea* 
flMMi  i  and  your  Lordships  will  not  viokto  the  law,  and  p^roceed 
on  principles  of  eenstxiictive  treason,  merely  beeause  the  pro- 
secutor has  not  taken  the  right  way  of  nutting  f^  stop  to  pro^ 
^^eedings  which  might  be  dangerous  or  illegaL 

It  is  time  to  ^conclude  diis  ^seostton.   Your  Lordships  are 
iiere  called  on,  for  the  &rst  time,  to  decide  on  the  relevancy  of 
an  indictment  laid  en  «  statute  in  the  highest  degree  penal. 
The  4iet  was  passed  with  a  view  to  particular  circumstances, 
^rhich  do  not,  and  never  did,  exist  in  this  country ;  and  the 
truth  b,  that  thgse  who  made  it  had  more  in  their  view  the 
case  of  oaths  binding  toisommit  murder  and  othcir  felonies, 
than  the  ease  of  an  oath  binding  to  oommit  tneason.    Perhaps 
ithe  case  of  treason  was  not  wellconsidered      But  be  this  as 
it  may,  it  is  humbly  siibmitted,  that,  exclvsiveof  the  separate 
^   point,  which  is  to  be  argued,  if  there  was  here  Jin  oath  admi* 
nistered,  purporting  or  intending  to  bind  the  party  taking  it 
to  commit  any  knoW  tp^ason,  there  was  no  difficulty  whatr 
ever  in  laying  ^  relevant  indictment  £nr  that  offisnce.     Bat  it 
is  now  apparent,  that  the  prosevnitor^s  difficulties  originate  in 
the  substuice  of  the  case.     He  cannai  aver  that  thjs  oath  pur- 
ported or  intended  to  bmd  the  par^,  dihtr  to  levy  wary  or  to 
compoM  the  king'a  dealh^  or  to  conspire  to  levy  war^  or  to  ad- 
here to  the  lcing*8  enemietj  &c.      He  sets  forth  'an  oath,  which 
purports  to  bind  to  none  of  these  treasons ;  .and  he  refuses  to 
make  the  ayennent,  in  direct  vi<d»tion  of  all  the  rules  of  cri« 


80 

minal  iiidietmaitf»  plainly  meaning,  and  almost  aviowing  hia 
intention,  to  take  ike  rdevancy  of  the  charge  aUirely  out  oflkt 
hands  i^  the  Court 

In  respect  whereof^  ^o. 

JAMES  M6NCREIFF. 


July  10, 191T. 


SUPPLEMENTARY  INFORMATION 

ANDREW  M'KINLEY,  present  Prumcr  in  the  Cattle  of 
Edinburgh,  ' 

AQMVST 

ALEXANDER  UACOHOCKIE,  Esq.  of  Meadawbank, 
his  Jiqfesti/*8  Advocate,  for  his  Jfcgesiys  uUeresL 

.  The  prisoner  has  next  to  submit  to  the  Court  a  view  of 
the  question  totally  different  from  those  he  has  already  offer* 
ed,  and  in  arguing  which  he  is  to  proceed  on  the  assumption, 
that  those  views  which  he  has  already  stated  are  erroneous* 
Por  the  purpose  of  this  argument  he  is  io  assume,  that  the 
oath  does,  in  its  terms  necessarily^  and  by  due  oonstruction, 
purport  and  intend  to  bind  the  persons  taking  the  same  to 
commit  treason ;  and  that  the  roecific  treason,  to  the  oommis* 
sion  of  which  it  did  purport  and  intend  to  bind,  is  sufficiently 
set  forth  in  this  indictment. 

Then  the  prisoner  says,  that  the  treason  tEere  set  forth  is, 
and  can  be,  no  other  than  the^**  levying  war  against  the  King, 
<<  in  order,  by  force  or  constraint,  to  compel  him  to  change  his 
*<  measures  or  counsels,  or  in  order  to  put  force  or  constraint 
*'  upon  both  Houses,  or  either  House  of  Parliament.*" 

The  accusation  is,  diat  the  prisoner  ^^  did,  at  secret  meet- 
**  ings,  and  other  occasions,  at  Glasgow,  or  in  the  immediate 
*<  vicinity  thereof,  widcedly,  maliciously,  and  feloniously,  ad- 
^  minister,  or  cause  to  be  administered,  or  did  aid  or  assist  at 
<<  the  administering,  to  a  mat  number  of  persons,  to  the 
<<  amount  of  several  hundrediB,  an  oath  or  engagement,  or  an 
<(  engagement  or  obligation  in  the  nature  of  an  oath,  purport- 
M^hg  or  intending  to  bind  the  persons  taking  the  same  to 
<c  commit  treason,  by  obtaining  annual  parliaments  and  uni- 
«<  versal  suflBrage  by  physical  strength  or  force,  and  thereby 
*^  effecting  the  subversion  of  the  established  govenuaent,  la^s, 
<<  and  constitution  of  this  kingdom,  by  unlawful  and  violent 


The  prisoner  has  endeavoured  to  satisfy  your  Lordships, 
llu^t  this  is  not  such  an  accusatioa  aa  is  sufficimtly  precise  le 
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^t  apenon  upon  his  trial  either  for  fidony,  or  for  high  I 
or  for  any  other  crime.  The  crime  provided  against  by  th« 
suiute,  is  the  administering  an  oath,  purporting  or  intendiiuf 
to  bind  to  the  commission  of  any  treason.  Whether  the  om 
does  purport  or  intend  so  to  bind,  is  a  question  of  legal  eao- 
atruction.  and  it  depends  on  two  propositions,  Firtty  What 
act  it  is  which  to  do^  the  oath  purpwts  or  intends  to  bind  ^ 
Secondly^  Whether  Ijhat  act  be  a  treaaoa.  This  ^ttyr  queap* 
tion  depends  op  the  words  of  certain  statutes,  and  your  Lord- 
ships,  in  determining  whether  any  act  done,  or  proposed  to  be 
4one,  is,  or  would  be,  an  act  of  treason,  must  look  to  the 
words  of  those  statutes,  as  they  are  expounded  by  the  deci* 
sions  of  the  Courts,  and  must  b^  satisfied  that  such  act  oomesy 
or  would  come,  ^ithin  such  words  so  expounded.  This  it  is 
which,  by  your  interlocutor  of  relevancy,  you  must  neoessarily- 
declare,  and  this  you  cannot  do,  uzdess  the  words  of  the  in. 
dictment  are  so  framed  that  your  simple  affirmance  of  the 
proposition  there  set  forth  may  amount  to  a  distinct  and  suf^^ 
ficient  judgment  in  law,  that  the  &ct  alleged  to  be  prorjected 
irould^  if  earned  into  execution,  amount  to  one  or  other  of  the 
treasons  declared  by  statute*  Your  Lordshipa,  in  yonr  inter- 
locutor of  relevancy,  cannot  vary  from  the  terms  of  the  indiefe- 
ment^  By  findmg  this  indictment  relevant,  you  do  judicially 
declare,  that  ^'  to  obtain  annual  parliaments  and  universal  su£. 
^  frage  by  physical  strength  or  force,  and  thereby  to  effect  the 
<*  subversion  of  the  estaWshed  government,  laws,  and  oonsti^ 
<<  tuiion  of  this  kingdnm,  by  iinlawfiil  and  vioWt  neans,^ 
is  treason  legally  and  snfficiently  described. 

The  prosecutor  affims,  that  the  oath  purported  to  bind 
persons  to  commit  treason,  and  that  it  bound  them  lo  do  so 
by  doing  that  which  is  here  set  forth.  The  doing  that,  there- 
fore* be  affirms  to  be  the  committing  of  treason,  and  he  de- 
ttres  of  your  Lordships  te  pronounce  a  solemn  judgment  of  this 
Court,  dedarbg  that  it  is  so.  in  the  terms  with  which  he  has 
supplied  you.  Ai|  indictment,  therefore,  against  any  penan 
for  oommitting  treason*  alleging  that  he  \m  done  irfiat  it  is 
herein  set  forth  that  the  oathin  question  purported  te  hind 
the  persons  taking  it  tx>  do,  and  statbg  diat  allegatioii  in  the 
tecBEis  here  employed,  nniat  hcreaftei,  under  due  judgment  ef 
jour  Lwdshipa,  be  a  good  ai|d  valid  indidmsm  of  tacsson, 
since  it  would  be  oonoeivcd  in  tertos  which  your  Lordships 
have  deeided  to  be,  in  an  iadietment».  a  mSttrsM,  desecqption 
of  tieasan. 

But  there  are  no  treasons  in  the  law,  unless  by  the  95lb 
Edward  III.  or  some  subse^ent  statate,  and  your  Lordships 
eaugat.  dedaas  tlda  to  ba akgaL  and  sufficieDl  descri^iiiirof 
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#ea80Ki9  witliout  dedarinff  it  to  be  a  legal  and  snffieient  de^ 
aoription  of  some  treaam  declared  in  tluit  or  some  subeequenf 
statute. 

The  declaration  denumded  of  you  I7  hit  Majesty^s  Adv«>- 
cate  is  not»  that  the  oommitting  a  partusnlar  act  would  anumnt 
to  an  mtni  act  of  seme  apecifie  treaafm  dtctartd  by  aUUute ; 
but  he  desirea  that  you  dhould  find  that  this  is  a  mfficvtiU  de* 
iKriptien  of  a  ireaatmn  dtoland  byvwr  Lordaktpa. 

In  none  of  the  statutes  dees  tnis  appear  as  the  daacription 
•f  any  lort  of  txcaaon ;  and  the  demand  of  the  prosecutor  ia 
this,  that  yovff  Lordships,  of  your  authority,  shall  declare  a 
new  treaafnh  which  is  sontmry  to  kw.  and  would  be  matter  of 
impeachment  For  it  is  a  oontradiction  in  terms  to  say,  that 
jour  Lordships  can  dedare  that  an  oath  purports  to  bind  ta 
the  oommission  of  Ugh  treason,  because  it  purports  to  bind  to 
da  acts  &lling  within  a  certain  description,  without  decl^ng 
Aat  that  description  is  a  deacripiion  of  irtaacn ;  and  ir  is  a 
eootaidiction  in  tenns  to  say,  that  it  is  legally  and  aujfio^ntfy 
alleged  that  an  oath  purports  to  bind  to  the  commission  of 
tteaaon,  l^  huidin|^  to  do  acts  which  would  come  within  a  cer^ 
tain  description^  without  declaring  that  such  description  is  a 
kgal  and  auffickni  description  of  treason. 

Now,,hi^  treason  is  of  two  general  descriptions.     Thereis 
one  whidi  consists  in  the  compassings  and  imi^^ations  of  the 
mind ;  and  another,  which  consists  in  the  doing  some  act. 
Treasons  of  the  fbnner  description  must  be  mimifested  by 
aomething  actually  done  and  perfinrmed,  by  which  the  treason* 
aUe  ooBspassing  may  be  known ;  and  to  the  due  allegation 
ef  such  treasons  two  things  are  necessary :  Firsts  To  set  ibrthy 
and  legally  to  describe,  the  compassing  and  imagination  eon^ 
Btituting  the  treason ;   and,  aecondlyj  To  set  ftrth,  with  su& 
ficient  accuracy,  the  act  done,  fix>m  which  suc^  compassing 
and  imagination  is  inferred.     And  the  setting  forth  the  act 
anly,  is  not  setting  finrth  the  treason,  but  what  is  meant  to  be 
giYen  in  evidence  of  the  treason,  and  which  can  never  conalu 
tuie  ireaaony  till  that  from  which  an  inference  is  drawn  be  con- 
founded  with  that  which  is  inferred ;  or  until  the  evidence  ad- 
duced shall  be  deemed  the  same  thing  with  the  averment 
whidi  it  is  intended  to  prove. 

In  the  second  description  of  treasons — ^thoee  which  do  not 
reside  in  the  mind,  but  which  consist  in  some  act  performed 
^^he  deaeripium  of  the  act  is  the  description  of  iht  treason. 
In  describing  the  treasons  which  reside  in  the  mind,  <Ae 
eompassifiga  aud  imaginaiiona  must  be  dtacribed  in  the  terxns  of 
the  statutes  which  declare  them  to  be  treason^  and  the  overt  act 
aaust  be  so  stated>  that,  if  proved  to  follow  from  such  compas-^ 
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oiigs  and  imiiginatiflDg,  it  will  amount  to  A  maaifefitatioiqi 
thereof.     In  treaaons  which  consist  not  in  the  intentions  or 
wishes  of  the  heart,  the  foci  cotknuUed  must  be  aei  forth  in  the 
wordsofthe  Uatutea deelaruig  A  a  treamm.     Narc»n»  in  dther 
'case,  the  statutory  language  be  departed  from,  witnout  hold- 
ing out  a  new  defbuitian  of  treason^  or  demanding  that  the 
treason  which  is  described  in  the  statutes  fnoy  be  inferred  fy 
conatruclion ;  both  ^  which  are  directly  contrary  to  law.     If 
it  be  said*  the  description  given  is  a  descciptkni  of  what  would 
ocmstitute  an  overt  act  of  some  treason,  then  the  prisoner  re<« 
plies,  A  description  of  the  overt  act  is  not  a  description  of  the 
treason,  but  of  the  evidence  of  the  treason  mcxely.     The 
Court  and  the  prisoner  are  entitled  to  have  the  treason  alleg-» 
ed,  of  which  toe  overt  act  it  is  said  would  be  evidence,  that 
the  former  may  judge  whether  it  would  be  so,  and  the  latter 
ma^  prepare  to  defend  himself,  by  shewing  that  it  would  not. 
It  IS  to  no  purpose  to  say,  that  the  sort  of  treason  is  apparent^ 
and  the  inference  from  the  overt  act  quite  plain.     Tn#nile 
must  be  ^eraL     Either  the  treason  must  be  set  forth  in  all 
cases,  or  it  is  necessary  in  none.     The  lej^  form  rf  indict* 
mentsjcannot  vary,  by  the^capridous  estimate  that  may  be 
made  of  the  convenience  or  inconvenience  of  dispensing  with 
them  in  particular  cases.     If,  in  this  case,  it  be  unnecessary 
to  set  forth  the  treason,  then  this  must  be  held  for  the  genend 
rule  in  indictments  on  this  statute,  and  equally  the  rule  as' to 
oaths  purporting  to  bind  to  commit  Jeionies,  notwithstanding 
theii  indescribable  number  and  variety ;  though  it  is  obrious 
that  in  many,  or  in  most  cases^  this  rule  would  be  wholly  iiw 
consistent  with  justice. 

If  it  be  said,  the  thing  allc^;ed  to  be  projected  is  itself  the 
treason,  then  the  prisoner  repbes.  It  is  not  a  treason  described 
in  any  of  the  statutes. 

But  in  what  he  is  now  to  ofier,  the  prisoner,  for  the  sake  of 
ar]^ment,  admits  that  this  position  is  a  mistake— that  the  de^ 
scription  here  given  is  a  sufficient  description  of  high  treason 
—-that  it  is  not  necessary  to  follow,  in  this  instance,  die  words 
of  the  statutes  by  which  the  various  treasons  are  created  or  de- 
fined—but that  it  is  enough  if  the  descriprien  be  such  as  to 
convey  to  ordinary  apprehensions,  that  the  fact,  if  committed, 
would  fall,  or  might  tall,  under  some  of  the  known  legal  de- 
scriptions of  treason.  The  prisoner,  therefore,  must  set  him*^ 
self  to  consider  of  what  species  of  treason  a  person  ought  to  be 
indicted,  who  hath  done  that  which,  in  common  language,  and 
to  a  common  intent,  the  allegation  in  the  indictment  would 
#r  might  convey. 

It  is  obvious,  that  no  other  treason  can  be  meant  than  that 
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of  levying  war  agaimt  the  King.      li  may  iavdve  the  ( 

paasing  and  imaginii^  the  death  of  the  King,  beeanae  the 

hevjing  of  war  against  the  King,  may  well  be  an  overt  act  of 

audi  compassing  and  imagining.     For  your  Lordships  knouc 

that  it  is  laid  down  by  Lord  Hale,  that  ^^  any  assembly  to  i  Hat«  iaa» 

<*  levv  war  against  the  King,  either  to  depose,  or  restrain,  oi 

**  eoMroe  him  to  any  act,  or  to  eome  to  his  presence  to  remove 

^  his  eonnsellors,  or  ministers,  or  to  fight  against  the  king^i 

^^  lieutenant,  or  military  commissionate  officers,  is  an  overt  aGt» 

^  provii:^  the  eompassing  the  death  of  the  Kii^,  fi>r  sueh  a 

^  war  is  directed  against  me  very  person  of  the  King,  and  he 

^  that  designs  to  fight  a^nst  the  King,  cannot  but  know  al 

'*  least  it  must  hazard  his  life."*     And  in  Sir  John  Freind^s 

case^  who  was  indicted  of  hi{^  treason,  in  compassing  and  con« 

npiring  the  death  of  the  King,  Lord  Chief  Justice  Holt  laya 

down  the  law,  that  *^  If  there  be  only  a  couimiraey  to  levy  ^  ^^^^^ 

**  war,  it  is  not  treason  ;  but  if  the  design  and  conspiracy  be  Trials,  625, 

^  either  to  kill  the  King  or  depose  him,  or  imprison  him,  or  ^^^ 

^  put  any  force  or  restraint  upon  him,  and  the  way  and  m^ 

**  thod  of  effecting  of  these  is  by  levying  a  war,  then  the  con- 

'*  sultation  and  conspiracy  to  levy  a  war  for  that  purpose,  ia 

*<  hi^  treason,  though  no  war  be  levied ;  for  such  consultaliDn 

**  and  conspiracy  is  an  overt  act  proving  the  compassing  the 

^  death  of  the  King.' 

Now  if  the  loose  words  of  this  indictment  are  to  be  ceti* 
atrued  as  describing  any  sort  of  known  treason,  the  obtaining 
by  physical  strengm  that  which  effects  the  subversion  of  th^ 
established  government,  laws,  and  oonstiturion,  may  be  an  as* 
sembly  to  levy  war  against  the  King,  te  depose  him,  and  caa 
hardly  by  construction,  if  treik^n»may  be  made  matter  of  con- 
struotion,  be  less  than  the  levying  war  to  enforce  the  King  to 
sotne  act,  or  to  put  a  force  or  restraint  upon  hiin,  since  it  eaa- 
not  be  supposed  that  the  King  will  consent  to  such  subversioni 
and  since  he  cannot,  consistently  with  his  duty  and  his  oatjby 
but  oppose  it  at  all  haaards.  But  to  effect  this  subv^lsion  by 
unlaw  ml  and  violent  means,  through,  the  obtaining  annual 
parliaments  and  universal  suflhige  by  physical  force  or  strength^ 
if  they  are  words  8ufficie;ptly  certain  and  precise  to  amount  ta 
a  1^^  alle^tion  of  any  sort  of  treason,  can  mean  nothing  else 
than  a  levym^  of  war,  in  order,  by  force  and  constraint,  10 
compel  the  King  to  change  bis  measures  or  counsels,  or  at  any 
rate  in  order  to  put  force  or  constraint  upon  both  Houses,  ct 
either  House  of  Parliament,  since  annual  parliamients,  and 
universal  suffrage  cannot  be  obtained  but  bv  an  act  passed  by 
the  two  Houses,  and  by  the  King,  and  if  this  passbg  be  ob* 
tained  by  violent  means,  which  vi^niee  amounla  to  ttetoanaMb 
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violenee,  it  can  be  no  other  than  die pHttiiig such  fereetecim* 
straint  either  upon  his  Mi^esty^  or  upon  one  or  other  House 
of  Parliament,  as  is  above  mentioned^ 

Further,  if  the  levying  of  war,  meant  here  to  be  imputed, 
be,  as  has  been  said,  agamst  the  King's  penion»  the  compass^ 
ing  the  King's  death  is  the  treason,  and  the  eonspiring  to  levy 
such  war  is  an  overt  act  thereof,  under  thestatate  of  36th  £d- 
ward  III.  If  the  war  to  be  levied  were  for  the  purpose,  by- 
force  or  constraint,  to  compel  the  Kii^  to  chai^  his  measuresy 
in  order  to  put  foree  on  both  Houses,  or  either  House  of  Par- 
liament, the  compassing  or  imagining  to  levy  such  war  is  de- 
clared to  be  high  treason  during  his  Majesty^s  life,  by  36tk 
Geo.  III.  c.  7. ;  and  of  necessary  consequence,  the  conspiring 
to  levy  such  war  is  an  overt  act  of  such  oompasang  and  ima* 
gining. 

It  cannot  be  doubted  that  the  administering,  at  secret  meet- 
ings, and  on  other  occasions,  to  a  great  number  of  persiws  to 
the  amount  of  several  hundreds,  an  oath,  purporting  or  intend- 
ing to  bind  these  hundreds  of  persons  to  levy  such  war,  amounts 
to  a  conspiring,  and  to  an  overt  act  of  compassing  spdi  levying 
of  war. 

The  prosecutor,  therefore,  is  in  this  dilemma  from  which  it 
is  impossible  he  should  escape.  Either  he  has  not  sufficiently 
charged  the  felony  under  the  act  creating  it,  because  he  haa 
not  sufficiently  alleged  that  the  oath  purported  to  bind  to  com- 
mit any  treason ;— which  the  prisoner  says  he  has  not :  Or  if 
he  have  sufficiently  charged  it,  which  the  prosecutor  says  he 
has,  then  what  he  has  charged  amounts  to  an  overt  act  of  high 
treason ;  and  this  the  prisoner  undertakes  to  satisfy  your  Lord«> 
ships  cannot  be  tried  on  .the  indictment  of  the  Lord  Advo^ 
cate,  or  according  to  the  mode  of  trial  which  in  this  case  has 
been  adapted.  The  prisoner  is  aware,  that  mere  words,  ua-^ 
accompanied  by  any  acting,  or  any  measure  Uijken,  do  not  con^ 
stitttte  an  overt  act  of  any  sort  of  treaspn,  though^  in  particu- 
lar caseb,  where  the  security  of  the  subject  appears  to  have 
been  less  regarded  than  the  jealousy  felt  by  the  Crown,  it  haa 
been  otherwise  held;  but  it  never  was  detibted,  that  the  as- 
sembling of  persons  together  to  conspire,  or  to  consider  of,  or 
to  bind  themselves  to  commit,  an  overt  act  j»f  any  treason  which 
consists  in  compassing  and  imagining^  is  in  itself  without  more» 
1  Hale,  A"  0^^^  act  of  such  compassing  and  imagining.  Thus,  *^  if 
P.  c.  119.  «  there  be  an  assembling  together  to  consider  how  ikey  may 
<<  kill  the  King,  this  assembung  is  an  overt  aet  to  make  good 
<<  an  indictment  of  compassing  the  King's  death.""  And  in 
1  Ander-  the  case  of  Somervill,  Arden,  and  others,  it  was  resolved  by 
2?6?  ^^^'  '^  ^®  Judges  of  England  assembled,  <'  that  as  to  Arden  and. 
<<  the  rest,  that  they  conspired  irith  the  said  Someinrilli  and 
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^  proieoied  him  to  undertake  to  oominit  the  tseason  which  was 
f*  to  destroy  the  Queen,  was  sufficient  overt  act,  since  thejr 
^  were  assembled  to  this  purpose, .  and  procured  or  en* 
«  gaged  him ;  for  otherwise  the  procurers  of  treason  might  al- 
<*  ways  escape  punidiment,  if,  after  their  procurement,  they  did 
<<  not  proceed  farther.*^  And  to  the  same  purpose  Serjeant 
Hawkins  says,  ^*  It  hath  been  resolved,  that  conspiring  to  levy  Hawkins 
*^  war  against  the  King's  person  may  be  alleged  an  overt  act  ?.  C  B.  i. 
••  of  compassing  his  death.^  «•  !''•  S  ^'^* 

The  accusation  in  this  iodictment  amounting  in  substance 
to  a  chaige  of  high  treasoih  manifested  by  an  overt  act,  the 
prisoner  humbly  maintains,  as  consequent  on  thisi  three  pro- 
positions: 

lat,  That  this  accusation,  amounting  to  an  accusation  of 
having  committed  an  overt  act  of  treason,  cannot,  by  the  ge- 
neral and  ^tablished  rules  of  law,  be  tried  as  a  felony  under 
tb|8  or  any  other  statute. 

9d^9  That  b¥  positive  statute,  7th  Anne,  c.  21.  it  cannot 
be  tried  in  Scotland,  by  the  ordinary  forms  of  the  Court  of 
Justiciarj,  or  on  an  indictment  by  the  Lord  Advocate. 

34^9  That  there  is  nothing  in  the  act  52d  Geo.  III.  c.  104. 
on  wmdi  this  indictment  is  bid,  which  abrogates  the  rule  of 
law  above  mentioned,  or  repeals  the  said  statute  of  Queen  Anne. 
Neither  is  any  such  alteration  'o?  the  law  to  be  inferred  from 
any  legal  construction  of  the  words  of  this  statute  of  the  King ; 
nor  is  there  any  reason  to  believe  that  the  legislature  enter- 
tained any  such  intention. 

1st,  The  prisoner  humbly  maintains,  that  the  accusation 
against  him,  resolving  in  substance  into  a  charge  of  high  trea-> 
son,  cannot  be  tried  ais  a  felony. 

The  prisoner  need  hardly  state,  that  the  law  of  Scotland 
was,  bjT  the  said  act  of  Queen  Anne,  rendered  the  same  in 
matters  of  high  treason  with  that  of  England.  The  act  de- 
clares, that  mat  is  treason  within  England,  shall  be  adjudged 
treason  within  Scotland ;  that  nothing  shfdl  be  treason  in  Scot- 
land which  is  not  treason  in  England ;  and  that  the  trial  of 
treason  in  Scotland  shall  be  the  same  as  is  used  in  England. 
Therefore  the  two  questions,  l«f,  What  is  treason  in  Scotland? 
and,  2dly^  How  that  which  is  treason  shall  be  tried  In  Scot- 
land ?  must  be  determined  by  the  English  law.  In  these  re- 
spects, the  law  of  England  b  a  pait  of  the  law  of  Scotland ; 
and  if  it  be  thus  generally  introduced  into  this  country,  and 
ingrafted  upon  our  national  law,  it  cannot  be  doubted  that  it 
was  introduced  wholly  and  entire,  that  all  its  principles  and , 
rules  are  our  principles  and  rules  in  these  matters,  and  that 
your  Lordshiqps^  wherever  a  question  of  high  treason  arises,  ace 
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m  wiqA  bomd  to  jn^  aoearding  to  die  pnnciplM  wlueh  go* 
yw^  the  eoiurti  of  law  in  Esgland  in  sneh  eases,  both  of  mat 
eentkutei  the  oflTenoe,  of  the  mode  in  whieh  it  must  he  aet 
finth  and  alleged,  and  of  how  it  may  be  tried  and  investigated^ 
as,  in  a  charge  of  theft,  you  are  bound  to  adUiere  to  the  eom- 
aion  and  statute  law  of  Scotland,  to  the  principles  of  our  flfwa 
municiDal  institutions,  and  to  the  courae  of  prboediiieeMUidi* 
ed  hy  tne  practice  of  y«nr  fnadaaBasBsa  in  mt  Cevfft  of  Jnati- 
ciaiy.  To  talk  of  introducing  a  system  of  law  fimn  a  fisireign 
country,  in  an  extensive  and  important  brandi  of  the  law,  re- 
jecting at  ^  same  time  any  of  those  rules  and  maxims  whtdi 
m  its  own  countiy  attend  that  part  of  its  institutions,  and  re- 
gulate, extend,  restrain,  or  modify  their  application,  is  in  tenu 
a  contradietion,  and  would  be  in  practice  worse  than  an  absur- 
dity. 

If,  therefiiro»  the  facts  chaiged  in  the  present  indictment 
would  amount,  according  to  the  English  authorities,  to  high 
treason,  and  if  such  ftcts  committed  in  England  coidd  not  he 
tried  there  as  a  felony, — if  it  he  true  that,  mease  of  a  triai  in 
England  for  a  felony,  the  trial  must,  hy  the  law  of  Enf^and* 
he  stOTped,  if  the  facts  came  out  in  evidence  such  as  they  are 
here  alleged,  and  no  vev^ct  or  judgment  of  the  felony  ooidd 
be  pronounced  on  sudi  evidence, — then  the  prisoner  maintains, 
that  by  the  law  of  Scotland,  this  being  the  same  in  this  mat- 
ter as  the  law  of  England,  no  trial  (x  felony  can  pvoeeed  in 
(Scotland  on  this  charge.     If  it  could,  then  it  is  obvious,  diat 
the  law  of  treason  in  England  would  be  no  longer  the  lav 
of  treason  in  Scotland,  and  the  mode  of  trial  m  England 
mould  be  no  Umger  the  mode  of  trial  in  Scotland ;  tat  o& 
fences  amounting  by  the  law  of  Endand  to  high  tm80% 
Slight  nevertheless  be  tried  in  Scotland  fa^  a  finrm  of  tdal,  by 
whieh  the  same  ofienoes  could  not  be  laried  in  England. 
InformatioD     On  this  part  of  die  subject  the  prosecutor  has  divided  hia 
Sity'i  Ad-  «*8*™«**  «**»  *^«  averments.     l«l,  That  the  prind^e  of  the 
Tocate,p.i9*  common  law  of  England  founded  on,  has  no  i^pIieatioB  to 
any  trial  in  this  Court,  according  to  the  law  of  Sooiland.  AaA^ 
lUljf^  That  even  in  Enghmd  it  has  no  application  to  a  tiiid 
for  an  ofiienee  against  the  act  of  the  62d  of  the  King. 

To  the  second  question  die  prisoner  will  have  to  address 
Umself  hereafter,  in  the  meanwhile,  he  is  anxious  to  confine 
your  Lordshi]^^  attention  to  the  first,  becauae  if  it  be  true 
that  die  prinoiple  of  the  law  of  England  has  no  application  to 
this  trial,  it  were  vain  to  inquire  forther  what  that  principle 


To  the  manner  in  which  the  prosecutor  has  met  this  objeor 
lien^  die  prieonsr's  eouosd  can  haidiy  undertehe  to  do /usdo^ 
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J  tlmy  Me  campeUed  to  rrnifaWj  dwift  ilMre  is  tnHeh  of  his 

Tritwiing  whidi  thqr  dttejMH  pretend  to  undentfiid.  For 
the  weimiig  imfmtwMk  whidi  m  eondofloeBded  to  honour  that 
aimed  At  the  bar  ibr  the  pxifioner,  the  pvoseeulor  has  thought 
k  neoesiaiy  to  apobgiae,  bjr  aeoonnting  far  it  from  the  im^ 
pnesBion  en  his  mind  at  die  time,  that  the  aigament  must  have 
aomething  in  it  ha  was  unable  to  diaeover ;  and  to  atone  for 
it  by  dedaring,  that  he  has  now  afloertwaed  that  there  was  no 
diiooverjr  to  make.  The  pnsoner's  oounsel  are  bjr  no  means 
in  this  sitnatian.  On  the  oontMry,  fimn  the  beaten  track  of 
an  inqnirir  into  the  applicatbn  of  some  simple  and  weU*known 
principles  of  law,  they  have  fimnd  themsdves  suddenly  tran* 
qnrted  into  unexplored  regions,  where  disooverieB  are  inade  at 
•very  step,  and  {Hopesitisos  equally  new  and  auq^ing  start 
up  at  eveiy  tumiBg. 

In  one  sentence  the  prisoner  finds,  IsC,  That  <<  though  it  is  ^o(.  p.  i«. 
^*  understood  to  be  a  principle  in  Englidi  law,  that  if  a  mam 
U  be  tried  Jhr  am  iSaioe  as  ajelony,  whwh  imfaoi  amoumtB  to 
^  trcosoa,  Ae  muHoc  acquittsd  C  yet  ^*  there  is  no  oiuioriiCy 
^^/or  eagfing^  That  a  mos  comiot  he  tjsikd  far  fdany  wkm 
<<  its  effenee  ammmU  to  treason.''  And,  2dfy^  <<  That  thf 
^^jury  alone  can  judge^  whether  hs  has  comvitteb 
<«  TBEA80K  0&  HOT.''  The  first  of  these  propositions  amounts 
to  thisy  that  whem  a  man  cannot  be  lawfully  convicted,  he 
may  yet  be  lawfiilly  triad ;  and  is  so  stated,  totidem  verbiif^  in 
she  nest  aentence  but  esie,  £xr  it  is  said,  that  <<  this  ebyOdion 
<<  derived  firom  the  law  of  England  is  am  objectioh  to  a 

^  CONVICTION,  AND  NOT  TO  A  TEIAL."      So  Ast  It  IS  nO  ob» 

jeotien  to  die  putting  a  man  on  his  trial,  that  no  eonviction 
can  fiiUow,  nor  any  reason  why  your  Iiordships  should  not 
eend  an  indictosent  to  the  knowledge  of  an  assise,  that,  if  aU 
4lie  fimlB  am  proved  as  laid,  the  asnae  cannot  lawfully  oon^ 
'viet.    That  is,  the  Coivt  and  juiy  are  to  sit  and  try  causes 
far  the  amusement  of  my  Lord  Advocate,  or  the  Attorney- 
General,  where  no  result  can  take  place ;  and  prisoners  aee 
to  be  exposed  to  torture,  and  to  danger,  for  the  sole  pur- 
pose of  this  inhuman  diveision.    And  this  it  is  said,  *^  the 
«<  terms  of  the  set  <62d  of  the  King)  show,  which  take  fiv 
<<  granted,  the  posribility  of  a  trial  for  an  offimoe  under  the  acl« 
<*  which  offimoe  may  turnout  to  be  treason.     If  no  person  can 
^<  be  tried  for  an  oBenoe  against  the  act,  whidi  offence  may  at 
^  the  same  time  be  tnason,  this  dauae  implies  an  absurdi^." 
What  this  clause  does  imply,  wiU  be  afterwards  shown,     mt 
.-asBumdly  it  implies  no  mux  absurdity  as  this,  that  it  meant 
to  authorise  the  trial  of  persons  under  arcumstanees  in  which 
diey  csnoot  be  lawfully  convicted. 
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'  But  if  this  proporition  be  astonighiiig,  the  neond,  by  whidi 
it  is  meant  to  oe  supported,  is  not  less  so.  The  counsel  far 
the  prisoner  had  always  believed,  that  whether  certain  &ctB 
amounted  to  a  certain  crime,  was  a  quutionoflaw — of  which, 
in  Scotland,  the  Court  disposed  on  the  showing  of  the  indict- 
ment, by  their  interlocutor  of  relevancy — and  on  which,  in 
England,  as  the  &cts  came  out  in  evidence,  the  Court  may 
stop  the  trial,  or  direst  an  acquittal,  or  direct  a  special  ver- 
dict ;  and  which,  after  trial,  may  be  judged  of  there  by  the 
Court,  either  on  a  special  vmdict,  or  on  a  motion  in  arrest  of 
judgment  on  the  evidence.  They  have  now  learned,  that 
they  have  all  along  been  miserably  deceived,  for  they  have 
it  on  grave  authority,  that  *^  whether  what  a  man  has  commit- 
*<  ted  be  treason  or  not,  the  jury  ahme  can  judge  ;^  and  <*  that 
<<  one  accused  of  felony  cannot  be  acquitted  on  the  gmund 
**  that  he  has  committal  treason,  unless  the  jury  are  saiufied 
^<  of  this  upon  the  evidence.'^ 

These,  and  some  other  observations,  are  stated  to  be  suck 

an  answer  as  may  be  made  in  an  English  Court  to  this  nbfee^ 

tion.     This  the  prisoner  must  be  permitted  to  doubt;  al* 

though  it  aj^peaiB  to  the  prosecutor  quite  conclusive  and  satis* 

factory. 

But  the  argument  hj  which  the  prosecutor  would  proves 

P.  S].       that  *'  the  principle  of  the  law  of  England,  as  to  the  merging 

*<  of  felony  in  treason,  has  no  application  whatever  to  trials 

^<  before  the  criminal  courts  of  Scotland,^  is  too  curious  to  be 

passed  over. 

It  is  said,  that  "  it  will  not  do  to  say  generaUy,  that  the 
*^  whole  doctrines  of  the  English  law,  9s  to  treason,  have  been 
<^  introduced  into  Scotland ;  though  it  is  admitted  to  be  en- 
acted by  the  statute  of  Queen  Anne,  that  ^  all  crimes  and  of- 
«  fences  which  are  treason  in  England  shall  be  treason  in 
**  Scotland.^  And  it  is  asked,  ^^  whether  this  compels  the 
*<  prosecution  of  any  crime  as  treason,  which  may  be  tried  uur 
<<  der  another  and  lower 'denomination  f^  With  great  deference 
the  question  is,  whether  or  not  it  may  be  so  tried  ?  It  is  quite 
true,  that  the  rendering  of  those  offences  treason  in  ScoUand 
which  are  treason  in  England,  would  of  itself  make  no  al- 
teration in  the  mode  either  of  prosecution  or  of  punishment 
But  the  act  goes  a  great  deal  further.  For  by  sect.  3.  it  is 
enacted,  that  **  the  Justice  Court,  and  other  courts,  having 
*^  power  to  judge  in  cases  of  high  treason  and  misprision  of 
**  high  treason  in  Scotland,  are  required  to  enquire  by  the 
<<  otohs  of  twelve  men  in  the  shire  or  stewartry  where  th^ 
*^  Courts  shall  sit,  rfall  high  treasons  and  misprision  of  high 
**  treason  comniitted  withm  the  shires  or  stewartries,  and 
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\t  thereupon  to  proceed,  hear,  and  deiennme  o&noes,  whereoif 
^^  any  person  shall  be  indicted  before  them,  in  such  manner  as 
*<  the  Court  of  Qfuen^s  Bench,  or  Justices  of  Oyer  and  Termu 
<<  ner  in  England  may  do.  And  if  any  person  be  indicted  of 
<<  high  treason^  &c  before  any  Justices  of  Oyer  and  Termi* 
<<  n&r,  or  of  the  Circuit  Courts^  &c  upon  the  r^uest  of  the 
<<  Queen^s  Advocate  Greneral,  the  Lord  Chancellor  shall 
<*  award  her  Majesty'^s  writ  of  certiorari  directed  to  the  Justi- 
<<  oes  of  Oyer  and  Terminer,  &c»  commanding  them  to  certify 
«  such  incUctment  into  the  Justice  Court,  which  Court  is  re- 
<<  quired  to  proceed  upon^  hear,  and  determine  the  same  as  the 
**  Court  of  Queen^s  Bench  in  England  may  do ;  and  all  per» 
«  sons  convicted  or  attainted  of  high  treason  or  misprision  of 
<<  high  treason  in  Scotland,  shall  be  subject  to  the  same  cor^ 
*^  ruption  of  blood,  pains,  and  forfeitures,  as  persons  convicted 
<<  or  attainted  of  high  treason  or  misprision  of  high  treason  hx 
«  England.'' 

What  is>  there  wanting  in  this  act  to  make  up  the  proposi- 
tion, that  "  the  whole  doctrines  of  the  English  law  as  to  treason 
<<  have  been  introduced  into  Scotland  F'"  There  is  here  a  de- 
claration that  the  same  thing  shall  constitute  the  offence ; 
that  the  mode  of  inquiry,  in£ctment,  and  trial,  shall  be  the 
same,  and  that  the  same  pains  and  forfeitures  shall  follow  on 
conviction.  How  can  it  be  said,  that  '^  the  previously  existingP.  2\, 
*^  comnion  law  of  Scotland  has  not,  in  relation  to  ofiences  which  ^*  ^^* 
<<  amount.to  treason,  been  by  this  declaration  of  the  legisla- 
*^  ture  abrogated  ?'^  or  that  to  assert  this,  is  *^  to  take  away  the 
*<  principles  of  our  common  law  by  implication  ?^  How  can 
it  be  said,  *'  that  it  is  neither  said  nor  implied,  that  such  of- 
*^  fences  shall  always  be  tried  as  treason  F*  Whether  an  of« 
fence  amount  to  treason  or  not,  does  not  depend  on  the  deno- 
mination which  the  Lord  Advocate  may  think  fit  to  bestow 
upon  it.  It  is  not  the  doctrine  of  the  law  of  Scotland,  that 
the  Lord  Advocate  may  prosecute  one  crime,  under  the  deno* 
mination  appropriated  to  another — murder  under  the  denomi- 
nation of  theft— CHT  treason  under  that  of  murder.  But  that, 
where  a  crime  consists  of  various  species,  or  degrees  of  guilt 
and  aggravation,'  he  may  indict  for  the  lower  species,  or  for 
circumstances  of  inferior  aggravation,  in  order  to  restrict  the 
punisjimetit ;  as,  having  indicted  for  an  offence  capitalljr,  to 
which  a  capital  punishment  is  affixed,  he  may,  if  ne  tlunks 
proper,  on  the  same  indictment,  restrict  his  charge  to  the  in- 
ferring an  inferior  punishment.  He  may  also,  where  two 
crimes  have  been  committed,  indict  for  the  one  and  not  for  the 
other,  if  he  thinks  fit,  as  he  may  in  his  discretion  abstain  firom 
indicting  altogether.      But  he  cannot  alter  th^  nature  of  the 
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oflbiee  eonunitted,  or  dedare  that,  that  whidi  eonstitttlei  one 
sort  of  criine  shall  be  held  to  eonstitttie  another,  or  that,  that 
which  eomtitutes  a  certain  crime  shall  be  held  not  so  to  do. 

The  proseeutor^s  argnmoit  is  this.  Thai  by  denonlinating 
certain  a^ts  felony,  he  may  try  them  as  fdony  $  that  by  re- 
fusing to  call  them  treas^i,  he  may  alter  their  nature,  and 
dispense  with  the  statute  regarding  them.  Whereas  the  pre- 
vious question  is,  To  what  ofiience  do  these  fiiets  amount  ?  Do 
they  constitute  any  high  treason  ?  If  they  do,  it  is  clear  they 
aie  within  the  statute  of  Queen  Anne,  and  there  is  no  longer 
any  room  for  talking  of  the  powers  of  the  Lord  Advocate,  of 
of  the  rules  of  the  common  law  of  Scotland,  which,  in  this 
ease  hare  no  more  application,  than  they  would  have  in  a 
country  removed  beycmd  the  jurisdiction  m  your  Lordships. 

It  is  really  to  no  purpose  ht  the  prosecutor  to  say,  that  the 
law  of  treason  introduced  by  the  act  of  Queen  Arnie,  is  entire- 
ly statutory,  and  has  nothing  to  do  with  the  common  law  oF 
p.  8S.  England,  or  to  congratulate  himself  on  the  total  imorance  vol 
which  he  is  presumed  and  entitled  to  remain  on  this  subject 
What  is  introduced  by  the  act  of  Queen  Anne,  is  the  whole 
law  of  England,  whether  by  statute  or  by  common  law,  re- 

Srding  high  treason,  its  trial,  and  its  punishment.  Whe* 
er  the  rule  contended  for  arises  from  *<  a  general  principle 
^  of  the  common  law  of  England,  tfo(  peculiar  to  the  law 
of  treason,^  is  not  the  question.  Is  it  a  principle  of  th^ 
law  of  England  applirabU  to  cases  of  treason  ?  If  it  be,  then 
it  is  a  principle  introduced  into  Scotland  in  cases  of  treason 
by  the  act  of  Queen  Anne.  But  that  the  whole  law  of 
England  as  to  treason  is  transferred  to  Scotland,  is  admitted 
by  the  prosecutor.  For  he  states  that  <<  it  is  impossible  to 
<*  dispute,  that  in  the  legal  definition  of  the  crime  of  trea> 
*<  son ;  in  the  mode  and  fiirm  of  process  b^  which  it  is  to  be 
•^  tried ;  in  the  rules  of  evidence  by  which  it  is  to  be  estaWsh* 
<«  ed ;  in  the  mode  and  effect  of  conviction  and  punishment ; 
<<  in  short,  in  the  whole  process  fiom  the  commencement  to 
<<  the  termination,  the  law  of  England  is  transferred  to  Scot- 
*<  Umd.  But,"  he  adds,  "  at  this  point  the  transference 
<<  of  the  English  law,  and  the  innovation  upon  the  Scotch  law, 
«<  slop  short,'"  that  is,  et  tke  terminatitm  of  the  whok  process. 
The  prisoner  ispredsdy  of  this  opinion,  that  af^r  having  de- 
termined the  definition  of  the  crime,  the  whole  course  ot  pro- 
cedure, and  the  punishment,  the  influence  of  the  Englidb  law 
stops,  and  leaves  your  Lordships  to  define,  investigate,  and 
punish  other  crimes  according  to  the  rules  of  our  ancient  mu- 
nicipal kw.  Whether  this  can  be  called  ^<  stopping  short,^ 
he  ^u>e8  not  presume  to  determine. 
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The  miBOAer,  thevefbre,  will  •pply  himself  fitst  of  aD  to 

£iove>  that  an  ofifaace  amountiiig  cm  the  evidence  to  what  le 
eie  attenqited  to  be  charged,  and  insisted  to  be  suiBdentl^ 
chaiged,  could  not  in  England  be  tiied  as  a  febmy,  under  this 
OS  anf  other  act  of  Parliaoaent. 

The  rule  of  the  eommon  law  of  England  is  this,  *<  Treason 
<(  drowns  ftleoy  ;^  or,  as  it  is  o^ierwise  expressed,  *^  Febny 
<<  merges  in  treason.^  And  m  general,  by  the  rule  of  tlie 
common  law  of  England,  the  greater  offence  dtewns  the  less. 

Thus,  in  the  jtu-hocki  Slst  Hen.  VI.  15.  it  was  agreed,  di.HeD.vi. 
that  if  a  man  be  indicted,  arraigned,  and  acquitted  of  the  rob*  i^-  ^^^ 
hay  of  J.  9.  he  (meaning  J.  S.)  shall  not  have  tiespas^  for  ^^  ^"^ 


the' trespass  is  extinct  in  the fekmy,  et  amne  rnqfua  trahit  ad  at*     ' 


And  no  trespass  lies  fiir  what  appears  to  the  Ckmt  to  be&t 
Umy.      So  no  action  of  tremss  lies  by  the  husbandfiw  a  bat- 
tery of  the  wife,  by  which  Ae  languished  for  six  weeks*  and 
then  died  of  the  same  blow,  fer  this  is  fdony.     Thou^  IsrHuggint' 
the  baUery  of  the  wife,  by  which  he  lost  her  society  for  a  ort  i^)^Jl^f^' 
tab  time,  an  action  of  trespass  does  lie  b^  the  husband  alone^  ah.  557. 
And  in  Dapkes  e.  Coven«(^,  Mr.  Justice  JonaB,  citing  the 
above  ease  df  Huuins,  says,  ^*  If  the  party  itcMMd  may  have  IM.  55e. 
'*  his  election,  eraer  to  indict  the  felon,  or  to  ha;fe  his  action  ^^  ^^* 
'^  <rf  trespass,  this  would  prove  very  dangerous.^     Ajftd  L(n:d 
Chief-Justice  'SUA\  gives  the  same  reason  fcnr  an  action  of  ties*  stiie*t  Rep. 
pass  lying  when  the  &cts  amount  to  a  fiakny*  Mmely,  the  den*  ^^^'^* 
ger  the  febm  might  not  be  tried. 

In  like  manner,  it  is  kid  down,  SdHen.  VII.  10.  l^H^l^^^i 
scy  C.  J.  *^  There  can  be  no  accessary  in  tieasoik     The  n^io. 
'*ceivi$ig  a  traUor  cannot  be  mihffdoiigf^  (le  resetmentde  t]r8»- Brokers  Ab« 
^<  tor  ne  poet  esse  lanltwn  felony),  but  is  treason,  tt  in  csm  l^* 

Saccombe'scase,  S3d  Hen.  VIII.  is  thus  remrted  by  Loid 
ChiefJustice  Dyer :  *<  A  woman  had  pcnson'd  her  husband, 
*^  which  offence  is  made  treason  about  the  Slst  Hen«  VIII. 
**  (Sdd  Hen.  VIII.)  ;  and  by  the  ffeneral  pardon  granted  b^ 
'^  ^Parliament  in  SSd  Hen.  VIII.  wis  offence  was  pardoneo. 
^<  Now  the  son  had  broi;^t  appeal  of  murder  against  the  wife. 
*<  The  question  was,  Whether  this  appeal  lies  P  And  some 
*<  thought,  that  because  the  oflfence  is  made  treason,  it  mer^* 
'<  geth.eadi  lesser  crime,  as  the  crime  of  murder,  which  was 
**  befeve  at  common  law ;  and  so  the  offence  is  not  punishable  Dyer^t 
**  as  murder,  but  as  tieason,  and  so  no  appeal  lies.  But  some  ^^^  ^^'  '* 
**  were  of  a  contrary  opinion,  fte.  But  the  ofunion  of  the 
*'  Judges  waa»  that  the  appeal  was  not  mamtainable^  And 
^  leponsr  lefenp  to  the  esse  3d  Hen.  VIL  above  stetei 

3m 
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'   And  in  Cokeys  Rep.  in  <<  the  cases  of  pardons,^  29di  Elus.  it 
6.  Coke*!    IS  laid  down :  <'  If  mutder  or  petit  treason  be  made  high  trea* 
Rep.  13.  (.  «  son,  thereby  the  murder  ar  petit  treason  is  extindt,^^  kigh 
**  ireoiom  do(h  drown  every  less  offenee^* 

And  it  hath  been  held,  that  petit  treason,  which  is  in  fact  an 
i^^gravated  species  of  murder,  being  the  murder  of  a  husband 
by  his  wife,  or  of  the  master  or  mistress  by  a  servant,  .which' 
are  dedared  to  be  treasons  by  85th  Edw.  III.9  in  like  numner 
drowns  and  extinguishes  the  felony  of  murder. 

It  is  very  true^  that  it  is  questioned  whether  petit  treason 
be  in  truth  an  ofienoe  of  a  distinct  sort  from  murder.  Lord 
Hale  thinks  not ;  for  he  says,  that  all  petit  treason  comes  mi« 
der  the  name  of  felonv.  But  so,  of  old,  did  high  treason  also. 
Judge  Foster  also  is  at  much  pains  to  show,  that  petit  trea* 
son  is  an  offence  of  the  same  nature  with  murder. 

Be  this,  however,  as  it  may,  Judge  Foster's  opinion  is  con- 
clusive, that  hy  the  common  law  of  England^  all  felonies  merge 
in  the  offence  ^high  treason ;  and  an  act  amounting  in  its  dr^ 
cumslances  to  an  act  of  high  treason^  cannot  by  the  law  ofEng" 
land  be  tried  as  a  felony. 
Dyer»t  **  There  is  a  case  in  Dver,^.  says  the  learned  Jbdge,  (the 

R*lk5afi5tiica8e  cited  above),  **  which  hath  been  thought  to  favour  the 
sonnu^*"'  «•  opinion,  that  the  crime  of  murder  is  merged  in  petit  treason, 
<<  and  that  a  pardon  of  treason  discharged  it,  notwithstand- 
<<  ing  the  exception  of  murder ;  but  that  case  proveth  nothing 
«« like  it.     A  wife,  about  the  31st  Hen.  VIII.  poisoned  her 
«  husband.      Then  came  a  general  pardon  by  which  treason 
<»  was  pardoned,  but  with  an  exception  of  wiUul  murder.  The 
^<  heir  Drought  an  appeal  of  murder  against  the  wife,  and  it 
Focter,        ^'  ^^  adjudged  that  the  appeal  did  not  lie.     This  case  doth 
Crown  L&w,  <<  not  prove  that  murder  is  merged  in  petit  treason,  but  that 
325.  cc  Jo/A  murder  and  petit  treason  were  merged  and  extinguished 

<<  in  the  offence  of  high  treason ;  for  at  that  time,  by  virtue  of 
<^  the  82d  Hen.  VIII.  all  wilfol  poisoning  was  high  treason, 
**  and  being  so,  the  appeal,  not  being  saved  by  the  act,  was 
«  barred,  whethee  the  treason  had  been  pardoned 

"  OR  NOT."** 

Deeming  that  manslaughter,  murder,  and  petit  treason,  are 
various  species  of  criminal  homicide,  Judge  Foster  concludes, 
that  if,  upon  an  indictment  ibr  murder,  the  facts  should  tmm 
out  to  he  petit  treason,  he  does  not  think  it  advisable  to  direct 
a  verdict  of  acquittal,  for  fear  it  should  avail  the  prisoner  on 
a  subsequent  indictment  for  murder.  But  he  by  no  means 
thinks  that  in  such  a  case  he  ought  to  be  convicted,  for  he 
lb.  327.  «ay8,  "  Though  I  am  satisfied  that  the  law  considers  petit 
<^  treason  and  murder  as  one  offence^  differing  only  in  cixcum- 
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•^  stance  and  iegr^e,  jet,  whether  ii  tnaj  be  advisable  to  pro- 
*'  eeed  upon  an  iadietment  &r  murder  against  a  person  plainr 
*'  ly  appearing  to  be  guilty  of  petit  treason,  is  a  matter  thait 
^^  deserveth  great  consideration,  and  probably  determined  the 
<^  Attorney-General  to  prefer  a  iresh  bill  for  petit  treason  in 
**  Swan's  case,*^"  (who  had  been  first  indicted  of  murder,  and 
the  Attorney-General  discovered  before  the  trial  that  the  de- 
ceased was  his  master).  ^'  For  though  the  offences  are  to  most 
f^  purposes  considered  as  substantially  the  same,  yet  as  there 
'<  IS  some  difference  between  them  with  regard  to  the  judg- 
^^  ment  that  is  to  be  pronounced  upon  a  conviction,  and  a  vtry 
<<  material  one  with  regard  to  the  trtal^  a  person  indicted  for 
^<  petit  trea9on  being  entitled  to  a  peremptory  challenge  o/*35, 
^*  I  think,  if  the  prosecutor  be  apprised  of  the  true  state  of  the 
*<  case,  as  he  ma^  be  if  he  useth  due  diligence,  he  ought  to 
*<  adapt  the  indictment  to  the  truth  of  the  fact.  But  i^ 
«<  through  mistake  on  the  part  of  the  prosecutor,  or  through 
<<  the  ignorance  or  inattention  of  the  (Xfficer,  a  bill  be  picjer-^ 
^^  red  a»for  murder^  and  it  shall  come  out  in  evidence  that  the 
<<  prisoner  stood  in  that  sort  of' relation  to  the  deceased  which 
«  rendered  the  offence  petit  treason^  I. do  not  think  it  by  any 
<<  means  advisable  to  direct  the  jury  to  give  a  verdict  of  ao- 
*<  quittal,  for  a  person  charged  with  a  crime  of  so  heinous  a  na» 
*<  ture  ou^ht  not  to  have  the  chance  given  him  by  the  court 
<<  of  availmg  himself  of  a  plea  of  auterfoita  acquit.  In  such 
'<  a  case  I  should  make  no  sort  of  difficulty  of  discharging  the 
**  Jury  of  that  indictment^  and  ordering  afresh  indictment  for 
*^  petit  treason.  In  this  method  the  prisoner  will  have  the  ad-^ 
<<  vantage  of  his  peremptory  challenges^  and  the  public  justice 
«  will  not  suffer.'' 

Upon  this  two  observations  arise.  Firsts  That  though  the 
4)ffeDces  are  substantially  the  same,  the  greater  advantages  af- 
fitrded  by  the  law  to  the  prisoner  on  the  trial,  in  the  peremp- 
tory chwenge  of  3d  of  the  jury— in  the  requiring  two  wit- 
nesses— and  ^ther  circumstances  beyond  what  are  allowed 
in  trials  of  rnurd^,  entitle  the  prisoner,  in  Judge  Foster's 
dpimon^  to  be  indicted  for  pe^t  treason,  if  his  offence  amount 
to  that  description,  and  to  nave  the  indictment  dismissed,  if 
thvougb  mistidce,  or  ignorance,  or  inattention  in  the  prosecu*. 
tor,  it  be  preferred  as  for  murder,  and  it  comes  out  in  evidence 
that  his  reUtion  to  the  deceased  renders  the  offence  petit  trea« 
son*  .  Secondly i  That  if  petit  treason  were  to  be  considered 
MA  a  distinct  species  of  offence,  of  another  and  higher  descrip- 
tion, (as  high  treason  compared  with  felony,)  an  acquitul  must 
follow,  if  the  £M;ts  mi  the  evidence  should  amount  to  the  high- 
er crime. 
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Tlw  prinncr  thinks  thenfiiiey  thityonr  LonUiipsvinbe 
mtufied  firam  what  is  above  stated,  thai  thera  is  no  imlUt 
whatever,  butt  by  the  eoDunoii  law  c^  Englaiid,  all  infisrior  of- 
fenoes  are  merged  and  eztingruished  in  the  oftnee  of  high 
treason  The  case  in  the  33d  Hen.  VIII.  in  Drer's  Reports 
as  explained  by  Mr.  Justice  Foster,  is  by  him  declared  to  be 
law ;  and  he  states  expresslv,  that  in  that  case,  though  the 
crime  committed  was  murder,  yet  it  being  also  treason,  the 
murder  mergtd  ta  the  hratoa,  and  the  trial,  appeal,  or  indict* 
ment  for  murder,  was  there&re  barred  by  the  rule  of  law,  in- 
dependent of  thequestioQ  arismg  ont  of  dhe  sahsafumt  par- 
den,  indsed,  when  Aat  learned  Judge  declares,  that  where» 
ntdwAhHanding  there  be  a  d^jtrenceinthepmmahmetU^  jeitkere 
beingaboa  d^treiiee  m  fA«  moife  of  frto/,  one  indicted  fiir  Nwr* 
der  cannot  properly  be  convicted,  if  on  the  evidence  theoAenoe 
turn  out  to  DC  petit  treamm :  although  that  learned  Judge  tB 
so  clearly  of  opmion,  the  two  offences  are  but  ehades  of  the  tame 
generic  crime  that  he  thinks  it  doubtful  whether  die  prisoner 
may  not  plead  an  acquittal  of  the  murder,  in  bar  of  the  second 
indictment ;  when  he  declares,  that  in  such  a  case  the  judge 
should  rather  take  the  strong  step  of  discharging  the  jury 
without  then  finding  a  yerdiet,  fa  order  that  the  prieoner  mojf 
he  tried  with  thoH  adiMMta^  to  which  the  lam  hoM  entitled  him; 
he  could  not  but  be  of  opmion,  that  where  the  crimes  are  es- 
aentudly  dilferent  in  their  nature,  it  is  impossible  to  deprioe  a 
primmer  of  the  ben^  of  the  mode  of  trial  eppointedfbr  the 
crime  he  19  trufyacmeedof,  wtderpreUatofaengmngtoitati 
inferwr  demmdnatum, 

II.  But,  in  the  second  place,  if  this  be  true  generally  b^ 
the  principles  of  the  common  law  of  England,  vmidi  in  thu 
mAtter  is  the  law  of  Scotland  also,  in  tb  latter  country,  the 
Mcssiit^  of  adhering,  in  all  cases  of  treason,  to  the  form  of 
proceeding  which  the  law  has  prescribed  for  the  trial  of  such 
esses,  is  yet  more  imperative.  In  this  country,  the  duty  of 
pooesdinff  aoaording  to  a  particular  form  and  mode  rf  tnd, 
IS  imposed  on  your  Lordships  by  positive  statute. 

The  aet  Tth  Queen  Aime,  c.  21.  has  not  only  declared, 
that  **  such  crimes  and  oAnoes  whidi  are  high  treason  with- 
<<  in  England,  shall  be  construed,  adjudged,  and  taken  to  be 
^  high  treason  widim  Scotland ;''  but  it  positively  commands 
that  all  acts  of  trsason  shall  be  inquired  into,  and  tiM  in 
Scotland  in  the  same  manner  as  is  used  in  the  Court  of  King^a 
Bench,  or  by  the  Justices  of  Oyer  and  Terminer  in  Eng- 
land. 

Your  Loidships  know,  diat  in  that  aet  there  is  not  only  a 
permissive  clause,  enabling  the  Queen  eoA  her  suoaessoiB  to 
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hma^  ml  oomttuiioiis  of  Oyar  md  Terniiner  in  Seodani  un* 
der  the  great  fleal»  to  hear  and  detennine  cates  of  high  tte»- 
wm ;  but  bj  S  8.  it  is  enacted,  *^  That  the  Justice  Court  of 
<<  Scotland  sbaU  have  full  ponrer  and  authority,  and  ihy  are 
<<  hrdy  Ttqmrtd  to  inquire  iy  the  oaths  of  twelve  good  and 
<<  lawfiU  men,  of  the  countjr,  shire,  or  stewartry  where  the  le- 
<*  spective  courts  dtall  sit,  of  all  high  treason  and  misprision 
^  of  high  treason  committed  within  the  said  eountj,  ftc.  and 
^<  thereupon  to  proceed,  Acor,  and  deterwUne"  (that  is,  they  are 
required  to  proceed,  hear,  and  determine),  **  the  eaid  offences 
^*  of  any  persons  who  are  indicted  to  stand  before  them,  in 
«<  such  manner  a»  the  Court  ofKing^s  BencA,  or  the  Justices 
<<  of  Oyer  and  Terminer  in  EnglaiS^  nuy  do  hy  the  laws  of 
«  £ngland.'^ 

Here,  then,  is  a  positive  enactment  requiring  iM  commands 
ing  your  Lordships  to  inquire  tfilo,  Aeor,  and  determine  all  ques» 
fions  of  high  treason^  in  the  sanie  manner  as  the  Court  of  King's 
Bench  does  in  EngUgnd^anidin  no  other.    If  your  Lordships  were 
to  hear  and  determine  any  question  of  this  sort,  by  any  other 
manner  of  proceeding,  there  cannot  be  a  doubt  that  it  would  be 
%  direct  breach  of  this  act  of  Parliament ;  and  it  will  hardly  be 
contended  that  the  question.  Whether  a  fiict  committed  be 
an  act  of  high  treason,  or  an  infaior  oSenoe  ?  depends  on  the 
words  in  which  the  public  prosecutor  may  dioose  to  charge  it. 
This  were  an  evident  absnraity;  for  thus  it  would  be  in  the 
power  of  the  public  prosecutor,  at  his  pleasure,  to  diroense  with 
the  law.     It  is  not  here  the  question,  Wheflier  the  public 
proeecutor  shall  restrict  his  chiurge,  or  dispense  with  part  of 
the   punishment  ?  but.   Whether  he  shall  dispense  with  the 
HODS  OF  TRIAL  which  jfouT  Lordskips  are  commanded  iy  sta- 
tute to  observet    It  is  to  no  purpose  to  say,  that  if  he  takes 
from  the  prisoner  the  advantage  conferred  on  him  by  law  in 
the  mode  of  trial,  he  compensates  this  by  so  framing  his  ac- 
cusation as  to  infer  a  morefimited  punishment.  It  were  a  suf- 
Hoent  answer  to  say,  that  this  is  contrary  to  law.     But  it  can 
hardly  be  gravclj  asserted,  Aat,  in  the  present  instance,  any 
such  compensation  is  ofibed,  since  what  the  nrosecut^H*  de- 
nsands  is  nothing  less  than  the  life  of  the  unrartunate  man 
who  now  addresses  you ;  and  widi  what  ftirther  consequences 
his  (xmviction  is  to  be  attended,  is  equally  unimportant  to 
himself,  to  those  in  whom  he  is  interened,  and  to  the  public. 
That  because  he  waves  certain  consequences  feUowinff  convic- 
tion on  an  indictment  of  high  treason,  in  the  corruption  of  the 
blood,  and  the  infliction  or  some  sensden  indigmties  on  the 
fifelcss  body  of  die  crinmad,  the  public  prosecutor  shall  be 
pcgndiied  to  prosecute  him  to  a  conviction  of  deadi,  from 


whidi  he  b  enlitled'to  believe  he  might  escape,  if  nol  depriv- 
ed of  the  mode  of  trial  appointed  by  law,  under  the  circum- 
stances in  which  he  stands,  is  a  proposition  so  monstrous— > 
so  inconsistent  with  substantial  justice  ■  oo  opposite  to  every 
doctrine  of  any  law — and  so  totally  irreconcileable  to  the  hu* 
mane  pnnciples  of  British  law,  that  the  prisoner  is  incapable 
of  reasoning  upon  it.  He  cannot  adequately  express  his  sur- 
prise, that  It  should  ever  have  occurred  to  any  person,  as  one 
on  which  it  was  possible  for  a  court  of  justice  to  consent  to 


And  that  the  legislature,  in  passing  the  said  act  of  Queea 
Anne,  was  aware,  that  from  that  time  no  act  which  amounted 
to  high  treason  pould  be  tried  in  Scotland  by  the  usual  forms 
of  the  criminal  courts,  appears  from  this,  that,  lest  there 
should  be  any  doubt  respecting  those  crimes  whidi  had  been 
treason  before  by  the  law  of  Scotland,  but  which  by  this  act 
were  declared  to  be  so  no  longer,  it  was  thought  proper,  by 
the  7th  section,  to  enact,  ^^  That  theft  in  landed*  men,  mur- 
'*  der  under  trust,  wiliul  fire-raising,  firing  coal-heughs,  and 
"  assassination,  which  were  declared  to  be  treason  by  particu- 
*^  lar  statutes  in  Scotland,  should  thereafter  only  be  judged 
^^  and  deemed  to  be  capital  offences,^  &c.  ^^  And  the  per- 
«'  sons  committers  thereof,  are  to  be  punished  and  tried  in  the 
<^  same  manner  as  by  the  laws  of  Scotland  is  provided  in  the 
^'  cases  of  other  capital  crimes,  any  thing  in  this  act  to  the 
^^  contrary  notwithstanding,^ 

III.  In  the  third  place,  the  prisoner  has  to  submit,  that 
there  is  nothing  contamedin  the  act  .52d  Geo.  III.  c  104.  on 
which  this  indictment  is  laid,  which  abrogates  the  general 
rule  of  law,  th^t  an  act  of  treason  cannpt  bfe  tried  as  a  felony, 
or  repeals  the  said  statute  of  Queen  Anne,  by  which  your 
Lordships  are  bound  to  inquire  of,  hear,  and  determine  all 
acts  of  treason,  in  such  manner  as  the  Court  of  King^sBench^ 
or  the  Justices  of  Oyer  and  Terminer  may  do.  v 

The  prisoner  imdertakes  entirely  to  satis^  your  Lordships 
that  by  no  just  rule  of  construction  can  this  act  52d  of  the 
King  he  held  so  to  do— that  it  contains  po  words  sufficient 
for  this  purpose — that  it  is  not  to  be  inferred,  either  from  its 
general  scope,  or  any  of  its  enactments — that  such  a  construc- 
tion was  not  in  the  view  of  the  legislature  when  it  was  pass- 
ed-—and  that  it  would  involve  the  most  manifest  absurdi- 
ries. 

There  can  be  no  doubt  that  the  statutes  lst£dw.  VI.  c.  12. 
reqiuring  two  witnesses  in  cases  of  treason^  and5th  and  6th  Edw. 
,VI.  c.  11.  confirming  this  provision,  and  requiring  that  the 
witnesaes^  if  living,  shall  oe  examined  in  person  in  the  open 
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eouft;  the  1st  &Sd  Phil.  &  Mar.  restoring  in  all  cases  of  trea- 
ton  to  the  prisoner,  the  peremptory  challenge  of  35  jurymen ; 
the  statute  7th  Will.  III.  c.  3.  confirming  these  privileges, 
Itnd  adding  other  valuable  ones^  such  as  the  allowing  the  pri- 
toner  a  copy  of  his  indictment,  the  assigning  him  counsel,  li- 
miting the  time  of  prosecution,  and  so  on,  are  statutes  for  the  . 
benefit  of  the  subject,  and  in  favour  of  life.  As  little  can  ic 
be  doubted,  that  the  act  7th  of  Queen  Anne,  limiting  and 
defining  cases  of  treason,  introducing  into  Scotland  the  samd 
mode  of  trial  as  in  England,  and  allowing  the  prisoner  a  list 
of  the  witnesses  against  him,  is  of  the  same  nature.  Many 
valuable  privileges  belong  to  the  subject  in  Scotland  when  ac- 
cused of  ordinary  crimes,  which  are  not  conferred  by  the  law 
and  practice  of  England ;  but  in  the  case  of  high  treason, 
he  has,  by  the  law  of  England,  all  the  same  privileges,  as  by* 
the  law  of  Scotland  in  ordinary  crimes  ;  a  copy  allowed  him 
of  his  indictment,  counsel  to  conduct  his  defence,  and  two 
witnesses  necessary  to  be  produced  against  him.  And  to  these 
other  valuable  privileges  are  superadded,  his  indictment  is 
not  the  discretion  of  a  law-officer  of  the  CroWn,  but  itiust  be 
found  by  a  grand  jury  on  their  oaths ;  he  has  a  peremptory 
challenge,  without  cause  shewn,  of  35  of  his  jury ;  and  tm 
jury  to  convict  him  must  be  unanimous. 

Of  these  acts,  therefore,  the  prisoner  thinks  himself  entitled 
to  say,  that  they  are  to  be  interpreted  favourably  for  the  sub^ 
jcct,  and  strictly  against  him ;  and  that  it  would  be  contrary 
to  all  the  rules  of  Taw  to  hold,  that  they  may  be  repealed  by* 
implication.  Nothing  less  than  the  express  will  of  the  le^ 
gislature  can  be  sufficient  for  this  purpose,  and  this  will  con*^ 
veyed  in  distinct  words  of  repeal.  It  might  be  a  questicm, 
whether,  if  a  subsequent  act  were  passed,  which  cmtld  receive 
no  effect  consistently  with  such  acts  continuing  in  ftrce,  this 
would  of  necessity  repeal  them  in  the  same  manner  as  positive 
and  direct  words  to  that  effect.  But  the  prisoner  submits, 
that  there  can  be  no  doubt,  where  a  subsequent  statute  may  re* 
ceive  effect  to  many  essential  purposes^  although  there  be  some 
to  which  it  will  not  apply,  unless  by  operatmg  the  repeal  of 
former  laws  of  the  nature  which  has  been  described.  In  this 
ease,  according  to  no  received  rule  of  construction,  can  thd 
subsequent  statute  be  held  to  operate  such  repeal  without  ex^ 


The  clauses  of  the  act  52d  Greo.  III.  c.  I04n  which  affect 
the  present  question,  are,  the  first,  the  seventh,  and  the  last. 
The  1st  clause  is  in  these  words:  **  That  every  person  who 
'^  shall,  in  any  manner  or  form  whatsoever,  administer  or 
**  cause  to  be  administered,  &c.  any  oath  or  engagement,  pur« 
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^*  ponii^or  intenduig  tobbdthepei80Qt«ldiigt^^ 
**  oonmut  any  treason  or  murder,  or  an;||r  felony  punishabU 
**  by  law  with  death,  shall,  on  conviction  thoreof  by  dna 
<<  oourseof  law,  be  a^iudgedgttil^  of  felony,  and  sufib  death 
<*  as  a  felcHi,  without  benefit  of  der^.^  The  aerenth  dauae 
enacts,  **  That  any  offence  committed  against  this  act,  if 
«  committed  in  that  part  of  Great  Britam  called  Scothuid» 
^  shall  askd  may  be  prosecuted,  tried,  and  detennined,  either 
«<  before  the  Justiciary  Court  at  Edinbmgh,  or  in  any  of  the 
«<  Circuit  Courts  in  that  part  of  the  United  Kingdom.""  The 
dause  provides  and  declares,  ^<  That  any  person  who  shall  be 
**  tried,  and  acquitted  or  convicted  of  any  offence  against  this 
«<  act,  shall  not  be  liable  to  be  indicted,  prosecuted,  or  tried 
*<  again  for  the  same  offence  or  fiict  as  high  treason;  and  that 
*<  nothing  in  this  act  contained  shall  be  construed  to  extend 
<<  to  prohibit  any  person  ^uilt^  of  any  oSenee  against  this  act, 
*<  and  who  shall  not  be  tried  for  the  same  as  an  offence  against 
^  this  act,  fiom  being  tried  for  the  same  as  high  treason,  or 
<^  misprision  of  high  treason,  in  such  a  manner  as  if  this  act 
««  had  not  been  made.*" 

These  are  hen  no  express  words  repealing  any  of  the  acts 
above  meatieoed,  which  confer  on  the  subject  the  privileges  he 
is  entitled  tp  when  aceused  of  an  offence  amountmg  to  the 
erime  of  hi|^  tteascm.  There  is  not  even  an  allurion  to  any 
of  these  siatutel,  or  the  insertion  of  the  usual  goieral  words 
where  it  is  intended  to  introduce  any  alteration  in  the  law ; 
<<  any  law  or  praetioe  to  the  cositrary  notwithstanding.""  If, 
theiefare,  these  beneficial  statutes  of  Edw.  VL  Phil.  &  Mar. 
WiUkm  III.  and  Anne,  are  to  be  held  repealed,  it  is  evi- 
dent  that  they  can  only  be  so  by  inference  and  implication. 

It  weie  a  waste  of  your  Lordships"  time,  to  argue  at  leocth, 
that  the  Muval  rules  q£  the  common  law  are  not  to  be  bdd 
abrooated  by  implicati<Mi,  much  less  are  positive  statutes  en^ 
acted  for  the  bme&L  of  die  suhjeet  in  fevour  of  life  and  lu 
berty.  To  take  an  instance  that  happens  at  the  moment  to 
occur,  the  act  19th  Geo.  III.  cosunonly  called  the  comprehend- 
ing aet,  empowered  the  eonunissioners  of  supply  in  Scotland, 
to  examine  such  persmia  as  were  brought  bobre  them,  and  if 
faond  within  the  deseriptien  of  the  act,  as  able-bodied,  idle, 
and  disQiderly  persona,  &e.  to  deUyer  them  over  to  the  mili- 
tary oflBcers  rf  the  King  for  recruiting  the  forces ;  and  it  was 
dedared,  ^  that  from  and  afisr  eocli  deliverer,  Ssd  every  per- 
'*  son  so  raised,  shaU  be  deemed  a  listed  solcUer  to  all  intents, 
«  &c.  and  shall  not  be  liable  to  be  taken  out  of  his  Majesty"8 
<^  service  by  any  proeess  otf  er  than  for  some  criminal  matter  ;^ 
audit  was  oonleiidedf  that' no  civil  oourt,  therefore,  eould  give 


any  relief  ftom  the  ac^  udication  of  the  oommissionto.  But  in 
the  caseof  Patcillo  ».  Sir  William  Maxwell,  and  in  Cooper  v.  J'jnj  **• 
Sir  John  Ogilvie,  the  Court  of  Session  were  of  opinion,  that  ^u   ujt 
^^  their  powers  of  reviewing  the  sentence?  of  the  commis-.  1780. 
*<  sioners,  arising  from  their  inhereni  and  consiitutional  jurist  ^^^^  22. 
•«  Mctimj  were  not  excluded  by  this  statute.""    Afid,  inlile^^^^^'ggg^ 
manner,  in  the  case  of  Guthrie  v.  Cowan,  which  was  a  con- 
viction by  the  Justices  of  the  Peace,  under  39th  Geo.  III.  Dec  10. 
c.  66.  to  prevent  the  damaging  of  raw  hides  and  skins,  by  ^^^* 
whickact  Ae  Justices  at  quarter- sessions,  on  appeal,  ^*  are 
empowered  finally  to  hear  and  determine  the  aamei*^  and  still 
more  to  mark  the  intention  of  the  lejgislature,  it  is  enacted, 
that  *'  na  such  judgment  or  donviction  shall  be  removeable  by 
*«  certiorari  into  any  Court  whatsoever."    Yet  the  Court  of 
Session  were  of  opinion,  that  where  the  privilege  of  appeal  to 
the  ^nqyreme  Court  teas  not  explicitlif  prohibited^  an  exclusion  of 
tU  jurisdiction  was  not  to  be  presumed. 

But  the  prisoner  must  revert  once  more  to  what  he  has  al- 
ready endeavoured  to  urge  on  your  Lordships^  particular  at- 
tention, that  this  question.  How  this  ofibnce  is  to  be  tried  P 
liiust  be  decided  by  your  Lordships  by  die  principles  of  the 
English  law ;  fbr  it  is  no  other  than  a  question,  of  how  a 
matter  constituting  the  crime  of  high  treason  is  to  be  tried  ?  aa 
to  whidi,  both  according  to  the  general  purport  and  effect, 
and  by  the  particular  words  of  the  statute  of  Anne,  your  Lord- 
ships are  to  proceed  in  the  same  maimer  that  the  Court  of 
Kin^^s  Bench  in  England  would  proceed. 

If  therefore  the  prisoner  can  satisfy  your  Lordships,  that 
this  act  of  the  58d  ot  the  King  cannot  be  held,  according  to  the 
law  of  England,  to  authorise  the  trial  of  ths  offence  other- 
wise* than  as  high  treason ;  he  thinks  your  Lordships  will  have 
no  difficidty  in  deciding,  that  the  same  rulie  of  construction 
must  be  adopted  in  this  Court.  It  would  be  su£Scient  for  this 
purpose  to  remark  on  the  strange  and  anomalous  situation  in 
which  the  subjects  of  the  opposite  ends  of  tlie  island  would  be^ 
placed^  if  your  Lordships  were  to  hold  this  act  a  virtual  re* 
peal  of  the  treason  laws  pro  tantOy  while  no  such  construetiotf 
could  take  place  in  England;  thus,  supposing  that  the  legisla- 
ture intended  to  deprive  the  inhabitants  of  Scotland  of  bene- 
fits carefully  conferred  on  them  at  the  union,  while  yet  it  left 
these  benefits  entire  for  the  enjoyment  of  our  more  fortunate 
neighbours. 

That  it  is  a  rule  of  the  common  law  of  England,  that  an, 
act  amounting  to  high  treason,  cannot  be  tried  as  an  inferior 
species  of  offence,  has  been  made  apparent. 

In  the  construction  of  statutes,  it  is  a  general  rule  Id  the 
law  of  England^  that  sl  statute  ought  to  be  <^  construed  ac^ 
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<<  wrUw  to  the  rtOMtm  mid  ruk  of  ike  cmmM  Uat.'^    Thid 
ComTOft*     is  so  laid  down  b^  Lord  Chief  Banm  Comyns,  quoting  Plow- 
Dig.  V.  Par-  ^jgj^'g  Commentarios*  an  ancient  book  of  great  authority. 
^2?^  And  in  the  rooderp  case  of  Eton  College  v.  the  Bishop  of 

swilm*    Windiester,  it  is  laid  down  by  the  Court  of  Common  Pleas, 
Bep.  ita'  that  even  private  acts  are  subject  to  this  rule.     *\  Private  act9 

' '  of  Parliament,^  it  is  said,  **  must  be  construed  according  to 
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Coke,  m-  ^*  the  princi|pleof  the  common  law.^    A  general  custom^  as  is 

tieton.  US'  well  known,  is  nothing  else  than  part  of  the  common  law.  And 

^  it  is  said  by  liord  Coke,  <<  there  is  a  diversity  between  ^fl  act 

Coke*t        €t  of  Parliament  in  the  nqpitive  and  in  the  affirmative;  for  an^ 

^"'^      «  affirmative  act  doth  not  take  away  a  custom.^    And  the 

learned  editor,  THr.  Hargrave,  has  die  following  note  on  thi» 

passage.     *^  This  rule,   about  affirmative  statutes,   ia  verj- 

*<  common  in  the  books,^  and  he  refers  to  Plowden's  Common- 

laries*     *^  In  another  place,^  he  adds,  <<  Lord  Coke  lays  down 

a  like  rule,  as  to  these  not  taking  away  the  common  law,  but- 

with  more  particularity;   for  his  words  are,  that  a  aiatuU 

«  made  in  the  affirmative^  without  any  negative  expressed  or 

<<  implitdi  doth  not  take  away  the  common  law^ 

8  Coke'i         And  Lord  Coke  says,  *^  It  appears  in  our  books,  that  in 

Bep.  118.    a  Qigny  ^^^g^  the  common  law  will  control  acts  of  Parliamentf 

**  and  sometimes  adjudge  them  to  be  utterly  void ;  for  when 

^^  an  act  of  Parliament  is  agabst  common  right  and  reason, 

^  or  repugnant,  or  impossible  to  be  performed,  the  common 

**  law  will  control  it,  and  adjudge  such  act  to  be  void.^ 

As  in  a  grant  to  the  King,  a  reservation  by  act  of  Parlia-^ 
ment  to  the  donor  of  Services^  <^  the  common  law  controls  it, 
^*  and  adjud^  it  void  as  to  the  services,  for  it  is  affainst  rea« 
^<  son  that  the  King  should  do  services.^—**  So,  if  an  act  of 
**  Parliament  Rives  to  any  to  hold  all  manner  of  j^leas  within 
^*  his  manor  of  D.  yet  he  shall  hold  no  plea  to  which  he  him- 
^*  self  is  party,  for  iniiptum  e«t,^  &c.  And  elsewhere  he  says, 
S  Inft.  2&  (( iphjg  ^^^^  ^  of  necessity  by  construction  excepted  out  of  ttie 
•'statute."" 

And  in  like  manner,  speaking  of  a  certain  action,  an  action 
of  waste,  whether,  under  the  statute  of  Glocester,  it  may  bar 
brought  ligainst  the  assignee  of  one  having  a  li&  estate  as  te- 
nant by  the  courtesy,  the  words  of  the  statute  being  general, 
that  it  may  I)e  brought  gainst  him  that  holdeth  by  law  of 
^k«»  England,  or  otherwise  for  term  oflife^  Lord  Coke  says,  *»  AU 
8  Imu  30  .  «^  i^j^  ^^  assignee  of  the  tenlml  by  the  courtesy  is  within  tha 
*^  letter  of  this  law  yet  no  action  of  waste  shall  be  brought 
^<  against  the  assignee ;  for  m  construction  of  statutes^  the  rea^ 
<<  son  of  the  common  law  giveth  great  lights  and  thb  juoGEa 
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The  prisoner,  therefore,  aasuming  It  to  be  sufficiently  proved^ 
€hat  the  rule  of  the  common  law  in  his  case  is  as  he  has  stated 
it,  faumbly  contends,  that  the  statute  on  which  this  indict- 
ment is  laid,  must  be  interpreted  agreeably  to  that  rule  of  the 
common  law  if  possible.  That  an  officer  of  the  Ciown  should 
8t  his  pleasure,  by  calling  an  offence  by  one  name  instead  of 
by  another,  deprive  the  subject  of  that  mode  of  trial,  to  which, 
under  such  circumstances,  me  law  has  entitled  him  for  his  be- 
nefit, is  against  common  right  and  reason^  and  therefore  no« 
thing  less  than  express  words  can  induce  your  Lordships  so  to 
interpret  an  act  of  Parliament  Nor  is  it  possible  that  the 
Court  shall  shew  less  anxiety  to  protect  the  rules  of  the  com-.* 
mon  law,  in  cases  of  such  inferior  interest  as  are  above  stated, 
than  in  a  case  of  life  and  death,  where  the  subject  is  under  aa 
accusation  which  the  law  considers  as  calling  on  it  fo  watch 
over  his  safety  with  peculiar  jealou^. 

In  like  manner,  it  is  the  general  rule  in  interpreting  sub- 
sequent acts  of  Parliament,  so  to  expound  them  as  that  thy 
may  not  contradict  former  statutes^  which  they  do  not  express- 
ly contain  words  to  repeal.  Thus,  it  is  laid  down  in  lu»ll'a 
Reports  as  a  general  rule,  leges  posteriorespriorescontrarias  abro^ 
gani.  But  it  is  said,  ^*  This  cannot  be  by  amUguous  and  gene*- 
^  ral  words."^  And  it  is  stated  as  a  rule,  that  *<  when  two  gene- 
^  ral  statutes  are  made,  and  one  contradicts  (apparently)  th^  <<!  Roll's 
"  other,  both  if  they  can  be,  shall  be  so  expounded,  that  th^  **P-  *^®' 
<'  one  m^y  not  contradict  the  other.  And  a  subsequent  aci^ 
**  vphich  CAM  he  reconciled  with  the  former^  shall  not  be  a  repeal 

^ofur 

In  like  manner,  Lord  Coke  lays  down  the  rules  for  inter- 

Seting  subsequent  statutes*  with  reference  to  former  opes,  as 
lows.  Having  agreed  to  the  general  rule  above  mentioned, 
leges  posteriore?  pnores  contrarian  abrogant^  he  observes,  that 
^  as  to  this  purpose  contrarium  est  multiplex. 

«^  iff,  If  one  is  an  express  and  material  negative,  and  the  11  Coke's 
^  last  is  an  exp%ss'  and  materi^  affirmative  ;  or  if  the  first  is^^^'  ^^  '* 
*<  affirmative,  and  the  latter  negative. 

*<  2d/v,  Although  botii  are  affirmative ;  as  by  the  statute. 
«<  SSd  Hen.  VIII.  c.  23.  it  is  enacted,  That  if  any  person  be- 
^*  ing  examined  before  the  King^s  council,  or  throe  of  them, 
**  shall  confess  any  treasop,  misprision,  or  murder,  or  be  by 
<^  them  vehemently  suspect^,  he  shall  be  tried  in  any  county 
<<  wherie  the  King  please,  by  his  commission,  &c.  And  ai- 
<<  terwards  another  law  was  made,  1st  &  8d  P.  &  M.  10.  in 
'*  these  words,  that  all  trials  hereafter  to  be  had  for  any  trea* 
*'  son  shall  be  had  according  to  the  course  of  the  common  law, 
^<  and  not  otherwise.  This  latter  act,  although  the  latter 
**  w(vds  had  not  been,  had  abrogated  the  former^  because  they 
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*^  were  coniarary  in  matter.  But  it  doth  not  abn^te  die 
^<  statute  35th  Hen.  VIII.  c.  2.  of  trial  of  treasons  beyond  the 
'^  seas,  notwilhstanding  the  negaiive  words^  because  it  vas  not 
<<  contrary  in  niatter,  ^/br  that  was  not  trieble  by  the  common 
^'law. 

<'  3diy9  Contrariety  in  respect  of  the  form  prescribed,  ftc^ 
«  Onfy  it  must  be  inotun^  that  forasmuch  as  acts  of  Parliament 
«  are  established  with  such  gravity,  wisdoiUy  and  universal  con^ 
**  $€nt  of  the  nvhoU  realm^for  the  advancement  (f  the  common^ 
**  wealthy  they  aught  not^  by  any  constrained  construction^  out  OF 

'*  THE  GENERAL  AND  AMBIGUOUS  WO&nS  OF  A  SUBSEQUENT 

**  ACT,  to  be  abrogated^  but  ought  to  be  maintained  and  stq?ported 
"^  with  a  benign  and  favourable  construction.*^  And  he  iUus- 
trates  this  by  a  case  in  the  21st  of  Elia.  in  which  it  was  founds 
that  the  act  16th  Rich.  II.  c.  5.  which,  enacts,  iixeX  all  the  lands 
and  tenements  of  one  attainted  in  a  premunirQ  shall  be  fiirfeited 
to  the  King,  had  not  repealed  the  statute  de  Donis^  autho- 
rising the  creation  of  estates-tail,  and  that  the  tenant  in  tail 
should  notudthstandivg  forfeit  only  far  his  life. 
4  Term  Thus,  Lord  Kenyon  says,  **  There  are  several  cases  in  the 

Rep-  3.  <<  books  to  shew,  that  where  the  intention  of  the  legislature 
<<  was  apparent,  that  the  subsequent  act  should  not  have  such 
'*  an  operation,  there,  even  though  the  words  of  sudi  statute^ 
'^  taken  strictly  and  grammatically,  would  repeal  a  former  act, 
*'  the  courts  othw,  judging  for  the  benefit  of  the  subject,  have 
<'  held  that  they  ought  not  to  receive  such  a  constructiim.^ 

And  in  the  interpretation  of  statutes  more  nearly  connected 

with  the  subject  in  hand,  there  is  an  instance  directly  m  point, 

to  shew  that  it  is  not  sufficient  that  the  words  of  a  subsequent 

statute  may  amount  to  a  repeal  of  a  former  lav,  to  induce  the 

courts  to  hold  a  prior  statute,  enacted  for  the  benefit  of  due 

subject,  repealed-     It  seems  to  be  agreed  at  present,  that,  by 

the  common  law,  as  it  stood  before  the  1st  of  Edward  VI^ 

B  *I.^c.^sS.  ^°®  ^tness  was  sufficient  in  the  case  of  treason,  as  well  as  in 

1 189.        other  capital  cases.     This  is  thie  opinion  of  Segeant  Hawking 

Foster  833.  and  more  clearly  that  of  Mr.  J.  Foster. 

By  IstEdward  VI.  e.  12.  and  5th  &  6th  Edward  VI.  e.  11., 
two  witnesses  are  rendered  necessary  in  all  indictments  or  con- 
victions for  treason,  petit  treason,  or  misprision  of  treason ; 
and  by  1st  &  2d  Phil.  &  Mar.  c  10., «'  it  is  enacted,  that  all 
<*  trials  after  that  statute  to  be  had,  awarded,  or  made  for  any 
«  treason,  shall  be  had  and  used  only  according  to  the  due  or^^ 
<'  der  and  course  of  the  common  law,^  By  the  general  terms 
of  this  act,  strictly  taken,  it  would  appear  as  if  the  acts  of  Ed- 
ward VI.,  introducing  two  witnesses  in  trials  for  treason,  were 
regaled)  as  well  as  those  statutes  of  Henir  VIII.,  to  some  of 
which  allusion  has  been  made  above,  which  trenched  upon  the 
^es  established  for  the  safety  of  the  subject.   But  it  is  cleajr- 
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ly  shewn  .by  Mr.  Justice  Foster^  that,  notwiihttnding  die 
generality  of  the  words,  the  act  of  Philip  and  Mary  was  never 
so  iaterprated.    I^ord  Coke  is  of  this  opioion.     i^ord  Hale,  ^^^*  ^ 
though  Wappears  sometimes  to  have  doubted  it,  yet  seems  £•  i"uJf'^ 
nally  to  have  been  of  this  opinion  also.     The  judges,  in  the 
eaae  of  the  legiGides,  agreed  that  the  law  cequiises  two  witness-  Reiyng^s 
ea  in  the  case  of  treason ;  and  in  Lord  Slaffind's  tdal  the  Rep.  9. 
same  thing  was  agreed.     From  that  lame  to  the  Revolution,  3  ^ute  Ti^ 
this  has  bSen  jreguded  as  sefetled  law,  which,  till  the  passmg^^  - 
'c£  7th  William  III.»<«mId  only  be  so  under  dbe  said  statutes 
of  iEdwaid  VI.     The  ground  on  which  the  statute  of  Philip 
j^j^  Mary  received  this  interpretation  cQuld  be  only  this,  (hat 
tie  rule  introdttad  tj^  the  acts  of  Edward  III.  wire  in  favour  of 
tju  subject^  and  could  therefore  not  he  held  to  he  repealed  ht^  hjfete^ 
press  words.      Without  doubt,  the  words  of  the  statute  of 
Philip  and  Mary  were  sufficient,  if  takai  in  their  cKtcnt,  to 
repeal  the  two  statutes  of  Edward  VJ.     In  that  instance,  the 
advantages  oonfened  on  the  subject  in  the  mode  of  trial  ibr  the 
offence,  were  held  not  to  be  ahrogaited  by  general  words,  though 
in  strictness  liable  to  this  ^terpretation.     So,  in  the  j>re8ent 
ioatfuiee,  the  prisoner  humUy  otrnteads,  that  die  benefits  oon- 
fenred  in  the  mode  of  .trial  by  so  many  statutes,  cannot  be 
held  to  be  abrogated  by  the  gencpral  woids  of  the  act  on  whidi 
this  indictment  is  framed ;  words  less  subject  to  such  an  iiv* 
tK^ietation  than  those  of  the  act  of  Philip  and  Mary. 

But  further,  the  prisoner  humb^  submits  it  as  quite  dear, 
that  without  the  ;ai06t  express  words,  it  can  never  he  understood 
that  the  legislature  mt^ded  to  render  an  offence  a  feht^f^wUck 
Ijf  law  is  a  treason.     Indeed,  this  must  appear  to  every  law- 
yer nothing  short  of  a  omtradiction  in  terms.    And  it  is  to 
be  observed,  that  it  is  not  here  the  question,  whether  the  le- 
{^ature  intended  merely  that  ^  particular  sort  of  treason, 
^hich  might  be  conunitted  by  administering  some  sorts  rf 
tiMMOnable  oaths,  should  he  tbi^bp  in  the  same  manner  asfelo* 
mes  are  tried^  and  that  the  sukgect,  in  this  case,  should  be  de- 
prived of  the  benefits  of  a  trud  as  for  treason.     That  this  is 
not  lightly  to  be  inferred,  the  pisoner  has  already  endeavour- 
ed to  shew.     But  the  demand  made  by  the  prosecutor  is  of  a 
yet  more  extraordinary  nature.     He  desires  that  your  Lord- 
ships should  hold,  that  by  this  act  the  legislature  have  de- 
dered  ^i  treason  to  he  afeloey.     The  words  S  the  statute  are, 
that  the  person  administeKing  a  certain  oath,  shall  be  adjur- 
ed guilty  of  felony ;  and  the  proposition  of  the  prosecutor  is, 
that  he  shsU  he  so  adjudged,  although,  by  the  act  of  which 
-he  is  accused,  he  is  giulcy  of .  treason.     The  prisoner  a£Eums, 
without  £Bar  of  contradiction,  that  if  that  be  the  meaning  of 
the  act,  it  stands  single  in  the  statute-book.     He  ventures  to 
aflSnn,  without  fear  of  contradiction,  that  there  is  not  a  pas- 
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ugt  in  any  writer  <m  the  law  of  England,  in  the  doctrine  of 
any  jud^e,  or  the  argument  of  any  English  lawyo*,  of  which 
a  Tec»rd  has  hem  preserved,  from  which  it  may  he  inferred, 
that  the  pos^bility  of  any  such  enactment  was  ever  contem- 
plated. Of  the  course  the  legislature  adopts,  when  it  pro- 
poses to  dispense  with  the  mode  of  trial  in  treason,  there 
aie  modem  instances ;  but  that  this  is  not  the  course  for  that 
purpose,  there  is  abundant  authority  to  shew. 

By  the  Sd  Henry  VII.  c.  14.,  it  is  enacted,  "  That  if  any 
*'  servant,  admitted  to  be  the  King^s  servant  sworn,  and  his 
^  name  put  to  the  chequer-roll  of  his  household,  &c.  make 
^  any  confederacies,  oompassings,  conspiracies,  or  imaginar 
^^  tions,  with  any  penon,  w  persons,  to  destroy  or  murder  the 
^^JKing,  or  any  lora,  or  other  person  sworn  to  the  King^s  coun- 
**  sd,  ScQ.  th^  same  ofience  be  judged  felony,  and  the  mis- 
f*  doers  to  have  judgment  and  execution,  as  felons  attainted 
f '  ought  to  have  by  the  common  law.**  Compassing  and  am* 
spiring  to  destrmf  and  murdir  the  king,  is,  without  any  doubt, 
high  treason-under  the  statute  of  Edward  III. ;  and  hf  the 
words  of  the  statute  of  Henry  VIL  it  would  appear  that  this 
treason  was  declared  a  felony^  which  would  be  the  more  extras 
ordinary,  as  it  is  not  even  deprived  of  the  benefit  of  clergy. 
But  to  Lord  Cdce,  who  has  an  express  chapter  upon  this  sta- 
tute, it  never  occurred  that  this  interpretation  could  be  put 
upon  it  He  regards  it  as  only  applicable  to  such  sort  of 
Cok  *  Sd  <'^^^'<^»  compassing,  Ac.  as,  heing  unaccompanied  hy  the 
lostT  S&  ^^'^^  ^^  required;  would  not  amount  to  treason.  For  he  says, 
<^  To  destroy  or  murder  the  King.  By  this  act  it  exprtssly 
<<  appeareth^  hy  the  judgment  of  the  whole  Parliament,  that  b^ 
1<  sides  the  confederacy,  conspiracy,  or  imagination,  there  must 
<^  be  some  other  overt  act,  or  deed,  tending  thereunto,  to  make 
<<  it  treason  within  the  statute  of  SSth  Edward  III.  And, 
*'  therefire,  the  bare  confederacy ,  compassing,  conspiracy,  or  ima^ 
<*  ginatiim,  by  words  only,  is  made  fihny  hf  this  act.  But  if 
^^  the  coDspiratoTB  do  provide  any  weapon,  or  other  thing,  to 
^'  accomplish  their  devilish  intent,  this,  and  the  lite,  is  an  overt 
<*  act  to  make  it  treason.'**  So  fer  from  conceiving  that  a  trea- 
son could  be  enacted  into  a  felony,  he  holds  the  enacting  an 
o£Pence  to  be  a  felony,  to  be  a  judgment  of  the  whole  Parliament, 
that  there  are  circumstances  under  which  it  misht  be  com- 
mitted without  being  guiltv  of  treason,  althougn  the  words 
are  expressly  such  as  are  tne  very  definition  of  the  hi^est 
9ort  of  treason. 

In  like  manner,  the  prisoner  would  say,  that  the  act  52d 
of  the  King,  declaring  that  the  administering  of  an  oath, 
purporting  to  bind  to  commit  treason,  shall  be  a  felony,  is  a 
judgment  of  Parliament  that  it  may  be  committed  without 
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being  ffuilty  of  treason.  But,  as  Lord  Coke  goes  on  to  say, 
if  eertain  ciicuidstances  aooompany  the  confederacies  mention^ 
ed  in  the  3d  of  Henry  VII,  these  are  overt  acts  to  make  it 
treason,  intimating  mat  it  can  no  longer  be  tried  as  a  felony 
tuider  diat  statute ;  so,  the  prisoner  would  say,  that,  if  the 
oath  be  administered  under  certain  dreumstanoes,  then  such 
administering  is  treason,  and  the  offence  cannot  be  tried  un- 
der the  62d  of  the  King. 

To  the  same  purpose  Lord  Hale,  observing'  oil  this  statutcf 
of  Henry  VII,  remarks,  *^  that  it  makes  conspiring  the  King^s  i  Hale  ill. 
*^  death  to  be  felony,  vMch  it  would  mi  have  doney  if  the  bate 

<*  conspiracy  Huithgitt  an  overt  act  had  been  treason,^'*     The  same 260, 

author  remarks,  that  <<  the  sUtutes  1st  &  2d  Phil,  and  Mar.  261. 
<<  c.  a,  lat  Edw.  VI.  c  13.,  23d  Eliz.  c.  2.,  making  several 
<<  oflfences  felony,  have  this  nxjary  clause^  the  same  not  da- 
<<  INO  TREASON  BY  STATUTE  25th  Edward  III.  ;^  and  he 
says,  *^  enacting  an  offence  to  be  a  felony  if  a  great  evidence  that 
<<  it  was  not  treason  before,  and  a  judgment  of  pablia* 

<<  KENT  IN  POINT,  FOR  IT  CANNOT  BE  THOU6HT  THAT  IT 
«  WOULD  MAKE  THAT  LESS  THAN  TREASON  WHICH  WAS 
**  TREASON  BY  25tH  EdWARS  III.^ 

And  Mr.  J.  Foster,  in  terms  more  cxplidt,  says,  *«  Lord  F««ter,  200. 
<<  Chie&Justice  Hak  was  of  opinion,  that  bare  words  are  not  ^^^* 
<<  an  overt  act  of  treason.  Coke  was  of  the  same  opinion. 
"  Hale  has  treated  the  subject  pretty  much  at  large,  and  I 
*'  shall  not  repeat  his  argument,  but  I  must  say,  I  think  his 
«  reasons  founded  on  temporary  acts,  or  acts  since  repealed,  which 
«*  make  speaking  the  words  therein  set  forth  fehny,  or  misde* 
<<  meanoTy  are  unanswerable.  For,  if  these  wwds^  sedi- 
^  tioua  to  the  last  degree^  had  been  deemed  overt  acts  toithin  the 
««  statutes, of  treasons,  the  lecislature  could  not,  with 

*<  ASfY  SORT    OF    CONSISTENCY,    HAYS   TREATED    THEM  AS 

^  FBLONY  OR  MISDEMEANOR.^  And  he  adds  in  a  note, 
<<  The  like  use  hath  been  made  of  temporary  statutes,  which 
^  mtke  words  in  certain  cases  treason.  But  I  do  not  build 
*<  upon  them.     I  rely  on  those  which  make  words  fe« 

<'  I.ONY  OR  misdemeanor.'* 

The  prisoner,  therefore,  takes  it  for  granted  on  all  the  au« 
thorilies,  that  so  &r  is  the^  enacting  an  offence  to  the  felony 
which  was  understood  to  be  treason,  from  being  a  declaration 
of  the  le^^dature,  that  although  treason,  it  may  be  tried  as 
felony,  it  is  a  judgment  of  Parliament  that  it  was  not  treason 
before ;  and  where  the  legislature,  in  enacting  an  offence  to 
be  felony,  has  employed  wwds  which  might  embrace  the  com* 
mission  of  it  under  dreumstanoes  which  would  make  it  trea- 
son,  it  18  an  established  rule  of  law,  that  such  enactment  ap-. 
plies  only  to  cases  where  the  offsnoe  does  not  amount  to  trea- 
son. It  is,  therefore,  only  necessary  for  the  prisoner  to  show, 
with  regard  to  the  offence  mentioned  in  the  act,  that  there  are 
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eases  in  which  its  eommMtm  would  pot  MPomit  to  treason,  iA 
order  to  relieve  jom  Lorddiips  fioin  any  diiBei|)ty  you  mi^t 
feel  yourselvee  uader,  if  you  were  bound  either  to  decide 

r'  [i8t  the  weight  of  authority,  that  has  been  produced,  or 
to  hold  as  nugatory  the  first  part  of  this  eoactmeDt  of 
these  statutes.  But  thece  is  no  occanon  finr  any  such  diffi- 
culty. 

In  the  first  place,  the  words,  <<  any  treason,^  are  necessary 
in  the  statute,  m  order  to  embrace  the  case  of  an  oath  to  com- 
mit/»^V  treasony  which,  your  Lordships  know,  is  an  aggrava- 
ted species  of  murder,  uid  which  otherwise,  in  England,  fvould 
mi  iave/alUfi  under  the  words  of  the  statute.  Whether  it  might, 
notwithstanding,  have  been  hdd  within  its  meaning,  it  is  utt- 
necessary  to  discuss.     It  is  certain,  that  in  all  general  pardons^ 
which  have  been  passed  for  a  century  and  a  half,  the  exoe{>^ 
Foiter*t      ^^  ^^  P^^^  treason,  eo  nominey  has  been  constantly  insertSid: 
Civ.  Uw,  wi^  that  of  wilful  murder ;  and  such  is  now  the  umial  word- 
325.  ing  of  aets  of  Parliament     Secondly  There  are  not  wanting* 

cases  of  oaths  to  commit  high  treason  to  which  it  applies. 
Thus,  an  oath,  or  engagement  to  join  in  a  conspiracy  to  ob:» 
tain  any  public  purpose  by  open  finee  and  violence,  as  to  nuse* 
the  rate  of  wa^  genenlly ;  to  destroy  all  machinery,  not 
merely  in  one  particular  place,  or  of  anv  particular  dencrip- 
tim ;  or  to  reoress  any  public  grievance ;  m  short,  to  join  m' 
any  of  those  acts  of  open  violence  and  tumult,  whieh  are  dis- 
tinguished in  law  as  a  constructive  levying  of  war  against  ther 
King  in  his  realm,  nvould  be  within  the  statute^  ana  the  ad- 
ministering and  taking  such  oath  tt;add  not  amount  toan  overt 
act  of  treason  under  any  existing  law.  For  die  compassing  tO' 
levy  such  a  war  as  this,  is,  as  your  Lordships  well  know,  not 
treason  :  and  the  compassing  or  'conspiring  to  levy  any  war, 
unless  it  amount  to  an  overt  act  of  compassing  the  King^s 
death,  is  only  treasonable  under  the  statute  of  the  d6th  of  hia 
jffesent  Majesty. 

In  no  view  could  this  word  tveaaon  have  been  omitted  out 
of  the  statute  consistently  with  the  main  object  for  which  it 
was  passed,  namely,  the  putting  down  oortam  disturbances, 
threatening  very  serious  consequences.  As  it  was  obvious 
that  all  murderous  engagements  would  not  be  included  wilh^ 
out  the  insertion  of  the  word  treason,  so  it  was  easy  to  see  thaV 
the  projected  disturbances  might  be  of  a  nature  amounting  to' 
a  constructive  levying  of  war,  and  that,  without  the  insertion 
of  the  word  treason,  a  di£SculQr  might  occur,  since  an  engage- 
ment to  commit  this  sort  of  treason  would  not  &U  under  the 
description  of  an  engagement  to  commit  felony.  Another  rea» 
son  may  be  supposed  to  have  had  its  weight,  namely,  that  the 
act  36th  of  the  King,  rendering  the  compassing  to  levy  war 
for  certain  purposes  werein  set  forth  in  itself  an  act  of  high 
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trflason,  is  only  a  tempoftBiy  statute,  which  expires  with  the 
life  of  his  present  Majesty,  whereas  this  act  of  the  52d  of  the 
King  is  oerpetual. 

Two  tilings  only  remain.  To  give  your  Lordships  an  ex* 
ample  of  the  course  which  the  legislature  adopts,  when  its  ob- 
ject really  is  that  which  the  prosecutor  would  attribute  to  it 
in  the  present  instance^  and  to  shew,  in  very  few  words,  that 
no  such  conclusion  as  he  would  draw  can  be  fairly  inferred 
from  the  last  section  of  the  act,  on  which  he  seems  ibainly  to 
rely.  \ 

At  the  time  of  the  detestable  attack  made  on  his  Majesty 
in  the  year  1800,  it  was  thought  advisable  to  place  direct  at* 
tacks  upon  the  Kings's  person  on  a  different  footmg  from  other 
acts  of  treason  with  r^;ard  to  the  mode  of  trial,  and  to  assi- 
milate them,  in  this  respect,  to  the  like  murderous  attempts 
on  tlie  person  of  a  subject     That  the  actual  murder  of  the 
King  does  not  itself  constitute  treason,  but  can  only  be  tried 
as  an  overt  act  of  compa^nc  his  death,  was,  as  your  Lord- 
ships know,  solemnly  qecided  in  the  case  of  those  who  put  to 
death  Einff  Charles  I.     It  never  occunred  to  any  one,  wat  it  Kciyng't 
was  possible  to  try  these  persons  for  murder.     And  by  sta-  ^^  ^ 
tute  9th  Greo.  I.  c  22.,  it  is  enacted,  <<  that  if  any  person 
^  wilfully  and  maliciously  shoot  at  any  person,  he  shall  be 
<^  adjudged  guilty  of  felony,  without  ben^t  of  dergy."*^    But 
it  was  not  thought,  that  by  this  act,  the  shotting  at  the  King 
cwid  ht  prosecuted  as  such  felony^  nor  was  it  thought  possible 
to  enact  the  treason  of  attacking  the  Ei^^s  life  into  a  felony. 
Accordingly,  the  act  39th  and  40th  Geo.  III.  c.  93.  was 
passed,  reciting  in  the  preamble,  that  <<  whereas  it  is  expedi- 
<^  ent,  in  cases  o!Ugh  treasoriy  in  compassing  and  imagining  the 
<^  death  of  the  King,  where  the  overt  act  fdleged  shall  be  the 
<<  aaS9ssination  or  killmg  the  Eixig,   or  any  direct  attack 
«(  against  his  life,  &c.  the  trial  for  such  offence  should  not  be 
«<  different  from  trials  Sar  murder,  or  wilful  and  malicious 
^*  shooting  ;^  it  then  enacts,  *^  Uiat  the  person  shall  be  indicted, 
<<  arraignedy  tried,  and  attainted  in  the  same  manner,  ax^iacr' 
«  cordingto  the  same  course  and  order  of  trial  in  every  respect,  aiA 
«  upon  the  lite  evidence,  as  if  such  person  or  persona  stood  charged 
<<  %vith  murder,""    And  so  thoroughly  awaxe  was  the  legisla-' 
ture  that  treason  could  not  be  triS  as  felony,  and  that  acts 
passed  fat  the  benefit  of  the  subject  could  not  be  repealed  by 
nnplication,  that  that  act  contains  a  special  clause,  enacting, 
*'  That  none  of  theprovisions  contains  in  the  several  acts  of 
<<  the  Tth  year  of  King  William  IIL  and  the  7th  of  Qiieen 
*^  Anne  respectively,  touching  trials  in  cases  of  treason,  &o. 
<*  8h|ll  extend  to  any  indictment  of  high  treason,  in  oompas- 
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*^  Sing  &€.  where  the  overt  act  shall  be  such  as  aforesaid,  bu^ 
^'  upon  conviction,  judgment  shall  nevertheless  be  given,  and 
'*  execution  done,  as  in  other  cases  of  hich  treason,  any  lair^ 
^  statute,  or  usage  to  the  contrary  notwithstanding^.^ 

It  is  believed,  that  the  act  of  the  present  session,  for  the 
better  preservation  of  the  Prince  Regent^s  person,  is  of  the 
same  tenor. 

The  prisoner  has  now  to  shew^  that  the  words  in  t&e  last 
section  of  the  act,  relied  on  by  the  prosecutor  4o  prove  that  an 
option  is  given  of  prosecuting  treason  as  febny,  not  only  au- 
tnorise  no  such  inference,  but  that  such  an  inference  would  be 
attended  with  consequences  the  most  preposterous,  and  the 
most  dangerous. 

It  must  be  recollected,  that  this  statute  is,  both  by  its  title 
and  preamble*  to  be  considered  as  an  extension  of  the  act 
S7th  of  the  King,  whicli  it  was  passed  for  the  purpose  of 
tendering  more  c^Bectual.     By  this  act,  37th  Geo.  ill.  c. 
123.,  <*  the  administering  or  taking  any  oath,  purporting  or 
^  intending  to  bind  the  person  taking  the  same  to  engage  in 
M  any  mutinous  or  seditious  purposes,  or  to  disturb  the  pub- 
^  lie  peace,  or  to  be  of  any  association,  society,  or  confede- 
*^  racy  formed  for  any  such  purpose,  or  to  obey  the  orders  or 
^*  commands  of  any  committee  not  lawfully  constituted,  or  of 
^<  any  leader  or  commander,  or  other  person  not  having  au^ 
<^  thority  by  law  for  that  purpose,  or  not  to  inform  or  give 
«  evidence  against  any  associate,^  &c.   is  declared  felony, 
and  punished  by  transportation  for  seven  years.     The  last 
section  of  that  act  is  in  the  same  words  with  the  last  section 
of  the  act  now  under  consideration.     So  that,  by  the  same 
rule^  construction,  it  must  be  maintained,  that  in  passing 
the  act  S7th  of  the  King,  it  was  the  intention  of  the  legisla- 
ture, that  persons  guilty  of  h^h  treason  might  be  tried  for 
this  felony,  and  be  sentenced  to  tran^rtation   (or  seven 
years,  and,  being  so  tried,  should  be  for  ever  quit  from  all 
question  as  to  their  treason.     And  if  the  words  of  that  sta* 
tnte  be  attended  to,  and  such  be  its  constmction,  the  offence 
misht  obviously  amoimt  to  no  less  an  act  of  treason  than  the 
enlisting  in  a  regular  body  sworn  to  obey  the  orders  of  a 
leader  or  commander  in  open  rebellion.     The  prisoner  has 
already  shewn,  that  the  direct  and  general  words  in  the  Jirst 
section  of  ihe  act  on  which  he  is  indicted,  will  not  abrogate 
the  rule  of  the  common  laW.     There  is,  therefore,  to  this  efl 
feet,  no  difference  between  the  two  statutes.     If  the  inference 
is  to  be  drawn  from  the  last  dauscy  it  is  equally  applicable  ta 
the  37  th  of  the  King  as  to  the  laHet  act  of  the  h)id. 
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To  engage  in  ft  mutinous  or  seditious  puipose,  may  include 
•m  treasonaUe  engagement;  and  to  administer  or  take  an 
cath,  binding  to  any  such  engagement,  may  most  easily  be 
an  overt  act  of  treason.  To  disturb  the  public  peace,  may 
include  treason ;  to  become  bound,  or  engage  another,  to  ha 
c£  any  confederacy  ibrmed  for  such  purpose,  if  the  purpose  be 
treasonable,  which  it  may  well  be,  may  be  an  overt  act  of 
treason.  To  administer  or  take  an  oath  to  obey  the  com- 
mands of  any  body  of  men,  not  lawfully  constituted,  or  of 
any  leader  or  commander,  not  having  authority  by  law,  if 
such  body  or  leader  be  engaged  in  any  treasonable  purpose, 
may  be  an  overt  act  of  treason,  and  in  many,  perhaps  most  of 
the  instances,  in  which  a  leader  and  commander  could  be 
supposed  appointed,  is  more  likely  to  be  an  act  of  treason 
than  otherwise.  If  to  these  considerations  be  added  the  last 
clause  of  the  said  act  of  the  37th  of  the  King,  dedaring, 
*^  That  any  person,  who  shall  be  tried  and  acquitted,  or  con- 
<<  victed  of  any  oflSsnce  against  this  act,  shall  not  be  indicted, 
**  prosecuted,  or  tried  a^ain  for  the  same  offence  or  fact,  as 
^  high  treason,  or  misprision  of  high  treason,  and  that  no- 
*^  thing  in  diis  act  t»ntained  shall  be  construed  to  extend  to 
«*  prevent  any  person  guilty  of  any  offence  against  this  act, 
**  and  who  shall  not  be  tried  for  the  same  as  an  offence  against 
**  this  act,  from  being  tried  for  the  same  as  high  treason,  or  . 
^^  misprision  of  high  treason,  in  such  manner  as  if  this  act 
*<  had  never  been  made  ;^  then  the  prosecutor  has,  according 
to  his  reasoning,  complete  evidence,  that  *^  it  is  quite  clearly  Infonnft- 
<<  the  meaning  of  this  law,  to  make  the  administering  or^*^»  ^  ^^ 
*<  takinff  an  oath,  purporting  in  terms  of  the  statute,  tnable 
«(  according  to  the  ordinary  course  of  justice,  (that  is,  as  a  fe- 
<<  lony,)  wnether  it  be  trea^n  or  not  T'— -that  is,  that  **  it  is 
<<  quite  clearly  the  meaning  of  the  law,^  to  make  high  treason 
truiblt  as  a  transporiobk  felony  ;^''^  give  the  power  to  every 
informer,  peihaps  an  accomplice,  of  laying  an  information 
under  this  act,  to  the  eflfect  of  obtaining  the  culprit  to  be 
indicted  under  it  at  the  quarter-sessions,  so  that,  although 
the  offence  should  turn  out  to  be  truly  an  act  of  high  treason, 
amounting  to  actual  rebellion,  and  a  conspiracy  to  take  up 
arms,  provided  it  he  also  an  engagement  to  embark  in  any 
mutinous  or  sections  purpose,  and  it  cannot  well  be  other- 
wise, or  to  obey  a  body  or  leader,  not  having  authority  by ' 
law,  he  can  only  be  convicted  under  the  act,  and  trans- 
ported for  seven  years. 

There  is,  as  your  Lordship  know,  in  Ei^land,  nothing  to 
prevent  any  man  from  bringing  another  to  justice  for  a  pub- 
lie  vnme ;  and  if  it  be  thelaw^  that  it  is  no  objection  to  an 
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indictment  and  iriil  under  the  statute*  that  the  fact  commit- 
ted 18  high  tieason,  then,  on  such  infonnation  being  giiren  to 
the  grand  juryy  they  may  lawfully  indict  one  guilty  of  trea- 
son as  for  this  fUony;  and  if  the  treasonable  matter  be 
kept  back  from  the  knowledge  of  the  grand  jiyy,  they  have 
no  dioioe  but  to  indict  him  of  the  felony,  and  then,  though  it 
appear  manifestly  on  the  trial  that  the  crime  was  high  trea- 
son of  the  most  dangerous  nature,  there  is  no  legal  remedy  ; 
but  the  culprit  must  escape  with  a  punishment  abtobUdy  £k- 
dierwi  when  compared  to  the  txteni  of  hia  gmlL  Is  it  not 
obvious,  that  if  this  were  the  intentibn  of  the  lejpslature,  the 
title  of  the  statute  has  been  mistaken,  and  that  it  ought  to 
have  been  entitled,  *<  an  act  fer  abolishing  the  pains  and 
<<  penalties  of  high  treason  in  certain  cases,  and  suhstituting 
^^  the  punishment  of  transportation  for  seven  years  in  lieu 
<<  thereof?''  Nor  under  the  last  act,  the  62d  of  the  Kii^,  i& 
the  conclusion  much  less  absurd ;  tat  thoush  the  adinf ittBteY**- 
ing  a  treasonable  oath  renden  the  person  siSbgect  to  a  capital 
punishment,  the  taking  it  is  only  a  transportable  ofience ;  so 
that  for  an  oath  taken  to  kill  the  King,  though  a  weapon 
were  provided  fer  the  purpose,  and  other  steps  taken  to  ao» 
complish  it,  a  man  might  yet  be  only  liable  to  transportation; 
and  this,  it  is  gravely  supposed^  was  in  the  view  of  the  legis- 
lature in  passing  this  act. 

We  are  here,  in  a  question  not  wholly  without  ambiguit^y 
endeavouring  to  ascertain  the  intention  of  the  lq;islature  in 
{Mssiqg  an  act  of  Parliament.  The  act  creates  two  descrip- 
tions of  felonv,  one  without  benefit  of  clergy  and  capital,  the 
ether  withm  benefit  of  dergy  and  transportable.  The  le^ 
lature  must  therefore  have  been  aware,  not  only  that  acts  of  high 
treason  might  be  tried  under  the  statute  a$  a  capital  feloiy,  but 
that  acts  of  the  same  nature  might  be  tried  as  a  transporlMe 
feUn^  For  the  act  says,  any  person  to^u^  anoath  tocommit 
trea8on,shall  be  transported  fer  life,  or  for  such  term  astkeCourt 
ahall  adjudge.  And  if  the  legislature  meant,  in  one  case,  that 
high  treason  might  be  punish^  as  a  capitaljdot^^  it  is  eoually 
dear,  that  it  meant  in  the  other  that  it  might  be  punished  as  a 
transportabk  felony.  And  in  passing  the  S7th  of  the  King, 
it  meant,  that  high  treason  should  be  punished  ^  iratmarta^ 
timfor  seven  years  only.  The  prisoner  will  not  say,  wat  it 
is  difficult  to  suppose  any  thiiu;  more  unlikdy ;  but  he  affirmsy 
that  nothing  can  be  supposed  more  impossible.  To  ascribe 
this  intention  to  the  ImsUtinre  is  an  utter  absurdity.  He 
possesses  no  means  of  illustrating  what  aj^ears  so  plain  and 
undeniable,  to  which  he  cannot  even  imagiiwi  an  answer,  and 
which,  if  it  required  additional  support,  is  amply  confirmed 
by  the  uniform  doctrine  of  all  writers  of  authority— Coke, 
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Hak,  Foster^-^wAo  agrtt  <&il  dxtnoiiobt  impiOied  to  tie  te- 
gislalLuTtj  thai  A  ever  iniended,  by  oity  <latete,  to  enact  trea- 
son iniofekmf.  If  the  words,  therdfore,  of  this  last  clause 
of  these  twp  statates  should  remain  utterly  nugatory  and  un- 
intdU^bie  to  the  end  of  the  world,  this  would  not  involve  half 
^  dmeul^,  or  a  tenth  part  of  the  absurdity,  of  imputing 
to  the  legislature  an  intention  such  as  has  been  sui>posed. 

Instead,  therefore,  of  assuming  such  a  j^roposition  as  this, 
the  prisoner  will  rather  endeavour  to  ascertain  what  meaning 
this  clause  can  have,  consistently  with  the  ^lain  rules  of  law 
and  common  sense.  And  in  so  doing,  he  is  happy  to  think 
there  is  no  extraordinary  difficulty. 

The  clause  consists  of  two  parts.  The  prisoner  will  beg 
leave  to  b^;in  with  the  last.  It  is  in  these  terms,  <<  That 
^  nothing  m  this  act  contained,  shall  be  construed  to  extend 
>  <<  to  nrohibit  any  peiTSon  ^ilty  of  any  offence  against  this  act, 
^<  ana  who  shall  not  be  tned  for  the  same  as  an  offence  against 
*^  this  act,  from  being  tried  for  the  same  as  high  treason,  or 
^^  misprision  of  high  treason,  in  such  manner  as  if  this  act  had 
♦*  not  Deen  made. 

Now,  what  is  this  but  a  clause  of  the  nature  of  that  wary 
mlause^  which  Lord  Hale  remarks  in  the  statutes  of  Philip 
and  Mary,  Edward,  and  Elizabeth,  making  several  oflSences 
felony,  <^  the  same  not  being  treagon  by  statute  tBth  Edward 
«<  ///  r"  The  legislature  was  aware,  that  the  enacting  these 
ofiences  into  felony  was  a  judgment  of  Parliament  that  thgr 
were  not  treason ;  and  therefore,  to  avoid  the  risk  of  any  sucn 
interpretation,  where  the  offences  were  treason,  this  dause  was 
introduced. 

In  the  same  manner,  the  52d  of  the  King  declares,  that 

nothing  therein  contained  shall  be  construed  to  prohibit  any 

pffenoe  against  this  act  from  being  tried  as  high  treason,;  lest 

it  should  be  argued,  that  the  general  terms  of  the  statute  were 

a  dedaiation  of  Parliament,  that  such  offence  was  no  longer 

to  be  con^dered  a  treason,  but  a  felony.     The  general  terms 

of  the  enactyag  dause,  that  the  administering  or  taking  any 

calh  binding  to  commit  any  treason^  shall  be  deemed  relony, 

woyld  take  in  all  the  cases  of  administering  or  taking  such 

oaths,  though  such  administering  or  taking  should  amount  to 

treason.     It  is  true,  that  according  to  just  rules  of  construo- 

tu>n,  and  agreeably  to  the  precedents  and  principles  which 

have  been  mentioned,  it  ought  not  to  be  so  construed.     Bu^ 

it  was  justly  thought  proper  not  to  leave  this  to  construction, 

'  but  to  ded^  by  this  express  dause,  that  it  was  not  intended 

ihat  the  statute  should  apply  to  cases  where  the  qffisnce  ac- 

tiuQly  amounted  to  high  treason,  but  that  these  lAould  be 

tried  in  the  same  manner  as  before.    And^  as  Judge  Foster 
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FMier.c.  very  justly  remarks,  <'  though  it  ifl  a  good  general  rale,  tku 
50.  $  224.  (c  if^g  Parliament  doth  nothing  in  vain^  yet  this  is  very  well 
'^  known  not  to  be  universally  true.  For  many  valuable  pur- 
'*  poses,  which  wisdom,  and  a  just  concern  for  the  public  wel-- 
<<  rare,  will  suggest,  may  be  answered  by  an  express  provision, 
«  not  in  itself  of  absolute  indispensable  nec^ity ;  sometimes 
*•  (dt  removing  doubts,  where  different  opinions  have  been  en- 
^  tertained,  and  at  other  times  out  of  abundant  caution,  for 
'<  obviating  doubts  which  possibly  may  arise.*** 

But  the  words,  **  who  shall  not  be  tried  for  the  same  as  an 
*<  offence  against  this  act,^  are  supposed  to  allude  to  this  al- 
ternative power,  which  the  act  must  therefore  be  held  to  have 
created.  This  alludes  to,  and  is  connected  with,  the  former 
part  of  the  clause,  and  will  be  best  understood  by  examining 
vhat  the  meaning  of  this  former  part  is. 

It  is  in  these  words :  *<  Provided  also,  and  it  is  hereby  de- 
*^  clared^  that  any  person  who  shall  be  tried  and  acquitted,  or 
*'  convicted  of  any  offence  against  this  act,  shall  not  be  liable 
<'  to  be  indicted,  prosecuted,  or  tried  again  for  the  same  of- 
<<  fence  or  fact  as  high  treason,  or  misprision  of  high  treason.^ 

The  prisoner  readily  admits,  that  to  persons  not  accustom- 
ed to  questions  of  legal  construction,  it  may  at  first  sight  ap- 
pear as  if  the  legislature  had  contemplated  the  possibility  of 
trying  the  same  offence  either  as  high  treason  or  felony,  at  the 
pleasure  of  the  prosecutor,  or  the  indictors,  viz.  the  grand  jury. 
£ut  it  is  quite  obvious,  that  without  any  supposition  of  tms 
sort,  it  must  have  been  foreseen,  that  cases  might  readily  oc- 
cur where  the  facts  might  approach  very  close  to  treason,  and 
vrhere  it  might  be  douotful  whether  to  proceed  for  treason,  or 
for  the  felony  und^  the  statute.  If  the  latter  course  were 
adopted,  and  it  came  out  in  evidence  to  be  treason,  the  prison- 
er, though  acquitted,  was  yet  subject,  according  to  the  law  of 
England,  to  be  tried  over  again  for  the  same  ract,  under  the 
denomination  of  the  higher  crime.  It  was  this  hardship  the 
legislature  meant  to  prevent  It  meant  to  extend  to  the  sub- 
ject in  England  by  statute  in  this  case,  the  benefit  to  which 
he  is  entitled  in  Scotland  by  the  common  law  in  all  cases, 
that  he  shaU  not  be  tried  on  different  accusations,  and  under 
different  denominations  of  guilt,  more  than  once  for  the  same 
fact.  There  is  nothing  either  so  anomalous,  or  so  extraordi- 
nary, in  a  provision  by  the  legislature  to  remedv  this  hard- 
ship, when  it  was  creating  new  offences,  to  be  punished  by  the 
latter  statute  with  great  severity,  that  we  should  rather  have 
recourse  to  the  extravagant  supposition  suggested  by  the  pro- 
secutor, to  account  for  the  insertion  of  these  words. 

But  it  may  be  said  that  this  reasoning  relates  only  to  a 
.    case  of  dcquittai ;  and  it  may  be  asked^  To  what  purpose  is  it 
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declafed^  that  a  p€):soii  convicted  of  an  offence  against  this  act;, 
shall  not  be  tried  again  for  the  same  offence  or  &ct  as  high 
treason,  if,  the  fact  amounting  to  high  treason,  he  ooidd  not 
be  legall7  convicted  of  that  offence  or  fact  under  this  act? 
The  solution  of  this  difficulty,  if  it  be  one,  is  not  very  intri- 
cate. In  the  yfr//  place,  The  prisoner  is  not  aware  that  th« 
legislature  has  ever  declared,  that  where  an  acquittal  on  one 
indictment  shall  be  a  bar  to  another,  a  conviction  shall  not  be 
equally  so ;  and  it  would  seem  s  singular  hardship  if  it  were 
otnerwise.  In  the  second  place,  It  was  obvious,  tnat  circum^ 
stances  might  come  out  afterwards,  shewing  the  facts  commit- 
ted to  have  amounted  to  treason,  which  might  not  appear  at 
tlie  trial.  And  the  legislature  thought  it  would  be  too  ri- 
jgorous  a  proceeding,  on  uicconnt  of  after  discoveries,  which, 
though  th^  might  vary  its  legal  complexion,  might  not  vaiy 
the  facts  of  the  case,  again  to  put  the  offender  on  his  trial, 
which  might  be  by  the  common  law.  For  a  conviction  ak  ac- 
quittal on  a  charge  of  felony  could  not  be  pleaded  in  bar  of  a 
eharge  of  high  treason  by  the  common  law. 

In  the  third  place.  An  offence  not  amounting  to  treason 
when  conunitted,  or  tried,  may  become  treason  by  a  subse- 

auent  event,  and  the  possibility  of  this  was  more  obvious  in 
[lose  ofiences  which  were  in  the  particular  view  of  the  legis- 
lature in  passing  these  acts.  The  species  of  treason,  to  which 
the  engagements  ^contemplated  were  the  most  likely  to  lead, 
was  evidently  the  levying  of  war.  Now,  if  the  war  proposed 
to  be  levied,  were  not  directly  against  the  Kin^^s  person  or 
government,  or  coming  under  the  36th  of  the  King,  but  only 
what  is  termed  a  constructive  levying  of  war  against  the  King, 
then  the  bare  conspiracy  would  be  no  treason,  unless  the  rising 
were  effected,  or  the  war  levied.  But  <^  in  that  case,  the  con-  Foster  213. 
'<  spirators,  as  well  as  the  actors,  will  be  all  equally  guilty ;  for 
*'  in  high  treasons  of  all  kinds  ^epartkipes  criminia  are  princi- 
<<  pals.**  **  And  if  divers  conspire  to  levy  war,  and  some  of  them  i  Hak  133. 
*^  actually  levy  it,  this  is  high  treason  in  all  the  conspirators;  be- 
<<  cause  in  treason  all  are  principals,  and  here  is'  a  war  levied.^ 
<<  So  it  was  declared  at  the  arraignment  of  Sir  Nicholas  Throg- 
<<  morton,  by.  the  opinions  of  the  Judges,  that  if  two  or  more 
<^  coilspire  to  commit  treason,  as  in  levying  war,  and  any  of 
*<  them  afterwards  put  it  in  execution,  that  is  treason  in  all, 
^<  and  this  by  the  common  law,  before  the  declaration  was 
<'  made  in  3«5th  Edw.  III.^  Thus,  if  one  were  indicted  under 
the  37th  of  i|^!Sr£.ing,  for  administering  or  taking  an  oath, 
binding  to  b^'  oj^m  (Association  for  any  mutinous  or  seditious 
purpose,  or.  to  obey  the  orders  or  commands  of  any  committee' 
or  body  of  men  not  lawfully  constituted,  oi^  of  any  leader  or 
eommaader  no>  having  auth^ty  by  law^  th«ie  beiiig  at  the 
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lime  of  hii'ttmignme&t  no  war  levied,  he  ooulft  not  be  tAoi 
lor  treason.  But  being  either  acquitted  or  convicted  under 
this  indictment,  if  afterwards  the  associatioa  or  committee,  or 
body  of  men,  or  leader,  or  commander  with  whom  he  had  so 
conspired,  should  actually  pooeed  to  effect  the  rising  contem* 
phited,  such  rising  amountmg  to  a  levying  of  war,  ne  would 
be  thereby  rendered  aepottjfkcto  gmlty  of  tceason ;  and,  but 
for  this  cfause  in  the  act,  n^^t  be  tried  fa  treason  accoTding- 
ly ;  nor  could  he  plead  in  biur,  his  former  acquittal  or  convic- 
tion of  the  felony. 

These  oonsidoations  rendered  this  cUuse  indispensable.  So 
to  interpret  the  intention  of  the  legisUture  infers  no  absurdi* 
ty,  but,  on  the  contrary,  is  fa  the  advancement  of  justice,  uid 
fa  the  fipeedom  of  the  subject  fiom  vexatious  and  oppressive 
pmaecutions.     The  only  inconvenience  that  can  be  supposed 
to  arise  from  it  is  this,  that  if  an  oflSender  be  tried  under  either 
of  these  acts,  and  it  come  out  on  evidence  that  his  offence 
amounts  to  high  treason,  he  must  be  acqmtted  under  the  ge- 
neral rule  of  law,  that  treason  cannot  be  tried  as  felony.     Sat 
this  1^  no  means  follows ;  for  if  it  be  the  intention  of  the  le- 
gyature  that  treason  shall  not  be  tried  as  a  felony  under  this 
act,  he  cannot  be  lawfully  put  upon  his  trial  for  this  felony,  if 
his  oflBence  amounts  to  treason.     If  the  fSeu^ts  so  appear  to  the 
magistrate,  he  ought  to  be  committed  for  treason,  and  not  fa 
felony.     If  they  so  appear  to  the  grand  jury,  he  cannot  be 
lawfiuly  indicted' of  the  felony,  and  the  Judge  will  not  suffer 
him  to  be  put  on  his  trial  on  such  indictment.      If  it  so  ap- 
pear to  your  Lordships,  you  will  not  pronounce  an  interlocutor 
Fottitr,       of  relevancy.     If  in  £ngland,  <<  through  mistake  on  the  part 
Crown  Ltw,  cc  ^^f  the  prosecutor,  or  through  the  ignorance  or  inattention  of 
^<  the  officer,  a  bill  were  preferred  as  for  this  felony,  and  it 
**  should  come  out  on  evidence  that  the  offence  was  luffh  trea- 
**  son,  the  judge  would  not  think  it  by  any  means  advisable 
^<  to  direct  the  jury  to  ^ve  a  verdict  of  acquittal ;  fa  a  per* 
^*  son  charged  with  a  crmie  of  so  heinous  a  nature,  ought  not 
'<  to  have  me  chance  given  him  by  the  Court,  of  availing  him- 
<<  self  of  a  plea  otauierfoiU  acquit  J^ — <*  In  such  a*case,^  in 
the  words  of  Mr.  Justice  Foster,  *<  he  would  make  no  sort  of 
**  difficulty  of  discharging  the  jury  of  that  indictment,  and  or- 
*<  dering  a  fresh  indictment  fa  the  treason.     In  this  method* 
*^  the  {Nrisoner  would  have  the  advantage  of  his  peremptory 
<^  challenges,  and  the  pnbUc  justice  wouM  not  suflfa.^ 
1  Rate  35.      That  Uie  Court  has  authority,  agreeably  to  the  law  an4 
l^'f^^'    pmotioe  in  England,  to  discharge  the  jury  after  the  prisoner 
Keiyori    ".**  pl«^«d,  and  evidence  given,  where  the  purposes  of  jua- 
icap.se.47.tioe  requite  it,  haa»  from  befae  the  time  of  Lord  Hale,  beeii 
^^  adiaitted  by  the  best  atttheritaea. 
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TlieiDne^'a  tdaSm  Ihii  stBtutfe;  wbeA  th^'oflteee  Mo]aB(9  ikMter,  38, 
to  faigfantiteDiii  is  pteefieljrf  in  jknnf  witii  tlui.1  mt.  in  bjf  Mr.  3?- 
Justice'  Pdsteh  of  a.triid.  for jntffdiirwhere  the  oprenoe:amount^  ^^ '*'     < 
tcrpetir  treason.     Fbr  in  that-  cafe  it  is'  Uid  ^ym  by  all'. the  30.  et  n»^. 
auOnnttifoi'^batan^aoquittd  mad  an  indicttoeiit.<)Pmut4er  ii,'^-  ^^f- 
a  gooA'barto  an  indietmbnt  of  fietit  tr^aion,  in  tl^e  si^ne  V^^^^i^c. 
atratir '  aeqnittaJl  of  this  fdony  oreilted  ,by-  the,  statutes  (^  tpe  l.  case  * 
King,  would  be  a  good  plea  in  bar  of  ah,  indictment  of  h>gh  ^^^' 
treason  for  the  same  offence,  though  neither  in  the  case  of  pe-  25^'  ^' 
tit  treason,  even  in  Jud^  Fosteic^somnion;  ought  a  conviction  Foiter.S29, 
to  follow,  nor  by  the  general  rule  of  law,  in  an  indictment  un-  ^  Hale,S46, 
der  tfiii^stliuie,  as.the  prisoner  trusts  he  has  shown,  can  A^okelnst 
conviction  follow,  if  the  wence  amount  toliigh  treason.  213. 

According  to  the  construction  which  the  prosecutor  would 
put  on  the  mtention  of  the  legislature  in  passing  the  statute 
on  which  he  has  laid  the  present  indictment,  he  would  impute 
to  the  legislature  this  inconceivable  injustice  and  absuidity 
—That  on  the  one  hand  the  highest  and  most  dangerous  spe- 
cies of  treason,  involving  a  meditated  attack  on  the  life  of  the 
Soverei^,  sanctioned  hy  the  solemnity  of  oaths,  and  extend- 
ing, as  IS  alleged  in  this  case,  to  a  conspiracy  of  hundreds  or 
thousands  of  persons,  threateninei  as  is  here  also  alleged,  "  to 
<<  effect  the  subversion  of  the  established  government,  laws,  and 
«  constitution  of  this  kingdom,^  by  means  which  must  involve 
the  whole  nation  in  bloooshed  and  in  open  war,  may  be  tried 
as  a  felony,  punishable  only  with  transportation ;  and  the  in- 
dictment being  once  preferred,  whether  by  a  grand  jury  in 
England,  or  the  public  prosecutor  in  Scotland,  no  remedy  re- 
mains, but  the  offenders  must  be  for  ever  discharged  by  this 
means  firom  all  further  consequences  of  their  guilt.     Aiid  on 
the  other  hand,  hj  the  contrivance  of  the  officers  of  the  Crown, 
the  subjects  of  this  country  may  be  brought  to  trial,  and  placed 
in  hazard  of  their  lives  on  a  state  prosecution — ^with  the  whole 
weiffht  and  influence  of  Grovemment  to  oppress,  them — the 
overheated  zeal  of  its  officers  excited,  perhaps,  their  interest 
and  reputation  at  stake  on  the  issue— as  well  as  the  passions 
of  the  factious,  the  terrors  of  the  timid,  the  just  indignation  of 
the  weU-affected  against  crimes  involving  the  common  safety, 
overpowering  the  natural  disposition  to  clemency  and  delibe- 
ration,—all  combining  to  deprive  the  accused  of  the  security 
which  in  ordinary  cases  they  possess,  for  a  fiiir  and  impartial 
trial ;— while  they  are  at  the  same  time  stripped  of  those  safe^ 
guards,  which  it  has  been  the  ceaseless  endeavour  of  the  law 
of  England,  from  the  most  ancient  times,  even  in  the  midst  of 
tyranny  and  disorder,  to  provide  for  the  protection  of  the  sub« 
ject  against  that  oppression,  and  that  danger,  to  which  it  has 

Sa 


119 

always  ^t  and  aoknoirled^  him  to  be  IB  these  cuoamfi^^ 
exposed.  The  piisoner  will  only  add,  that  to  put  such  a  omi- 
stniction  upon  tneae  aets  of  Parliament,  would  not  be  to  exs- 
nound  die  laws,  bat  to  libel  thos^  who  made  them.  At  your 
Liordships^  hands,  he  is  eertain  there  is  no  danger  of  their  le- 
ceLTing  such  a  construction,  efually  disposed  as  you  ftel,  at 
once  to  protect  the  subject  Ami  oppression,  and  to  vindieate 
the  necessary  justice  of  the  country. 

Jn  raped  whereof  f  4*^. 

J.  P.  GRANT. 
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OF 

ANDREW  M'KINLEY, 

F0» 
ADMINISTESING  UNLAWFUL  OATHS. 


ProeeeHf^  on  the  18(A  Jufy,  1817. 

*       PRESENT, 

The  Right  HoaouraUe  David  Botls,  Lord  JuOict  Ckrk. 
Lord  Hsrhakb.    I    Lord  Pitmillt. 
Lord  GiItLieb.       |    Lord  Rxstox. 

Cwnnlfor  ike  Cbown. 

The  Bight  Honoiurable  Alexander  Maconochie  of  Me»- 

dowbank.  His  Majeshfs  Advocate. 

Jau¥,s  Wedderburn,  Esq.  Soltcitor-GeneraL 

HsMRT  Home  Drvhmond,  Esq.  Adoooaie'Dq^. 

Counsel  for  the  Pavumu 


John  Clerk,  Esq. 
George  Cranstoun,  Esq. 
Thomas  Thomson,  Esq. 
Francis  JeffrI^y,  Esq. 


J.  P.  Grant,  Esq. 
James  Mokcrieff,  Esq. 
J.  A.  Murray,  Esq. ;  and 
Henrit  Cockrurn,  Esq. 


(The  paimel  was  placed  at  the  bar.) 

Lord  Justice-Clerk.— -Your  Lordships  will  recollect, 
that,  at  a  former  diet,  objections  were  stated  at  great  len^h  to 
the  relevancy  of  the  indictment  against  the  pannel,  whicn  ob- 
jections were  considered  by  you  as  of  such  an  important  de- 
4  A 


•cripticm.  that  you  ordered  them  to  be  embodied  in  infiirma- 
tions.  The  informations  are  now  before  you,  and  your  Lord- 
ships will  now  give  your  opinions  upon  them. 

Mr.  Clerk.— I  attend  toiu'  Lordships  for  thepannel,  and, 
I  trust,  I  may  be  permitted  to  say  a  few  words  upon  the  indict- 
ment, in  addition  to  what  is  stated  in  the  informations ;  and 
I  shall  not  detain  you  long. 

Lord  Advocate. — The  gentlemen  have  given  in  two  in- 
formations when  the  order  was  for  one ;  and  your  Lordships 
will  judge  whether  we  are  now  to  go*  into  a  new  pleading. 

Mr.  Clerk.— -You  know,  that  before  the  indictment  was 
ready,  it  was  concerted  there  "should  be  informations.     That 
appointment  was  renewed  after  the  indictment  was  prepared^ 
and  after  hearing  counsel ;  but  it  was  before  the  last  mdict- 
ment  was  prepared  that  it  was  fixed  there  should  be  infinr- 
mations ;  and  your  Lordships  have  not,yet  given  any  opinion 
at  all  upon  the  subject  ef  this  indictment. — The  informa- 
tions were  ordered  upon  the  understanding,  that  the  indict- 
ment would  be  nearly  the  same  as  the  former  one,  only  cor- 
recting the  slovenly  statement  of  the  former.     It  would  be 
strange  if  your  Lordships  were  not  to  hear  counsel.     I  shall 
not  detain  you  long,  but  shall  only  call  your  attention  to  some 
passages  that  had  escaped  the  acuteness  .of  my  learned  friend 
Mr.  Moncrieff.     As  to  the  other  argument  by  Mr  Grant, 
I  do  not  mean  to  touch  upon  it  at  all. 

Lord  Justice-Clerk. — It  is  necessary  to  attend  to  the 
jshape  in  which  the  case  comes  before  us.  Mr.  Clerk  is  cor- 
rect in  point  of  fact  in  his  statement ;  but  I  distinctly  inti- 
mated, when  a  new  indictment  was  served  on  tKe  pannel,  that 
no  viva  voce  additional  arguments  would  be  lookra  for  l^  the 
Court  from  the  bar,  but  that  the  counsel  for  the  prisoner 
should  embody  their  whole  arguments  in  the  informations— 
when  we  would  consider  them  and  give  our  opinions.  I  con- 
sidered it  fixed,  that  no  farther  viva  voce  discussions  were  to 
take  place  in  this  case.  There  was  a  discussion  as  to  the 
time  to  be  given  for  preparing  the  informations,  and  we  listen- 
ed to  the  entreaty  for  ferthcr  time  to  the  gentleman  who  was 
to  draw  the  information  for  the  pannel.  Mr.  Cockbum  was 
the  counsel  who  made  an  application  on  the  subject.  We 
gave  the  fullest  and  most  ample  opportunity  for  preparation 
to  the  pannePs  counsel ;  and  not  only  is  there  an  able  argu- 
ment for  the  pannel  by  Mr.  MpncrieflT,  but  one  also  by  Mr. 


Grant  I  have  fuU^  considered  the  informations,  and  t 
presume  your  Lordships  are  all  {prepared  to  give  your  opi- 
nions upon  them. 

Lord  Hekmand.— I  am  of  the  same  opinion  with  your 
Lordship,  and  I  beg  leave  to  make  an  addition  to  your  state« 
ment ;  that  in  this  case  the  information  for  the  Crown  was 
drawn  first.  It  was  put  into  the  hands  of  the  ablest  band  of 
counsel  that  could  appear  for  any  pannel,  and  I  do  not  see  for 
what  reason  we  should  reverse  the  usual  course  of  proceeding, 
and  again  take  a  day  or  two  to  consider  what  Mr.  Clerk  or 
others  may  bring  forward. 

LoBD  Gillies. — ^Any  thing  additional  should  have  been 
stated  at  an  earlier  period. 

Lord  Piticilly  was  of  the  same  opinion. 

Lord  Hbrmakd.— This  case  has  been  truly  stnted  t« 
be  a  case  of  great  importance.  It  is  of  the  lait  import- 
ance to  the  pannel  at  the  bar,  for  it  is  a  question  of  capi- 
tal punishment ;  which»  whatever  may  be  done  in  another 
quarter,  we  have  no  power  to  mitigate.  But  it  is  of  great- 
er consequence  in  another  view:  it  is  of  infinite  conse- 
quence to  every  one  who  now  hears  me,  every  one  who 
has  a  due  regard  for  the  excellent  constitution  under 
which  we  have  the  happiness  to  live. 

The  question,  however,  is  extremely  simple  in  itself; 
and  I  cannot  say  I  am  much  afraid  of  the  hint  of  im- 
peachment thrown  out,  if  we  refuse  to  give  effect  to  what^In^*P* 
is  called  a  judgment  of  Parliament  in  the  days  of  a  former 
Sovereign.  I  sit  here,  in  the  reign  of  George  the  third, 
to  give  my  opinion  how  far  an  indictment  is  well  laid, 
upon  the  act  52.  Geo.  III.  cap.  104.,  an  act  called  for  by 
the  circumstances  of  the  times ;  and  to  which,  every  man 
having  a  due  sense  of  the  constitution,  should  wish  to  give 
fair  and  full  effect. 

It  is  upon  that  statute,  therefore,  I  have  formed  my 
opinion ;  and  to  it  I  beg  leave  to  call  the  attention  of  the 
Court.  It  enacts,  <<  That  every  person  who  shall,  in  any 
**  manner  or  form  whatsoever,  administer,  or  cause  to  be 
**  administered,  or  be  aiding  or  assisting  at  the  admiais- 
<'  tering,  of  any  oath  or  engagement!  purporting  or  intend- 
**  ing  to  bind  the  person  taking  the  same  to  commit  any 
^*  treason  or  murder,  or  any  felony  punishable  by  law  with 
**  death,  shall,  on  conviction  thereof  by  due  course  of  law, 
<*  be  adjudgjed  guilty  of  felony,  and  suffer  death  as  a  felon. 


^  without  benefit  of  clergy.^  Yet  ia  the  fare  of  thii 
dear  enactment,  we  are  gravely  told,  that,  by  some  rule 
of  the  submersion  of  one  crime  into  auoUier«  said  to  be 
found  in  English  law  books,  of  which  I  pretend  to  know 
little,  it  is  not  in  our  power,  without  violating  our  duty, 
to  pronounoe  judgment  in  this  case  as  in  a  felony,  though 
we  are  commanded  to  do  so  by  a  solemn  act  of  the  legisb- 
ture.  The  tacmfehfy  occurs  in  almost  every  dawe  of  llie 
atatute,  particularly  Uiat  which  I  have  just  now  read.  And 
the  minor  proposition,  duly  following  out  the  words  of 
the  sUtute,  stotes  that,  <<  You  the  said  Andrew  M<Kin- 
«<  ley  are  guilty  of  the  said  crimes,  or  of  one  or  more  of 
^  them,  actor,  or  art  and  part :  In  so  far  as  you  the  said 
*'  Andrew  M<Kinley  did,  at  secret  meetings,  and  on  other 
*'  occasions,  at  Glasgow,  and  in  the  vicinity  thereof,  in  the 
*'  course  of  the  months  of  November  and  December  1816, 
<<  and  January  and  February  1817,  wickedly,  maliciously, 
^<  and  feloniously  administer,  or  cause  to  be  administered, 
«  or  did  aid  or  assist  at  the  administering,  to  a  great  num- 
«  her  of  persons,. to  the  amount  of  several  hundreds,  aa 
^<  oath  or  engagement,  or  an  engagement  or  obligation  in 
<<  the  nature  of  an  oath,  purporting  or  intending  to  bind 
*<  the  persons  taking  the  same  to  conunit  treason,  by  ob- 
<<  taimng  annual  nrliaments  and  universal  suffrage  by 
<'  physical  strength  or  force,  and  thereby  effiscting  the 
*'  subversion  of  the  established  government,  laws,  and 
'<  constitution  of  this  kingdom,  by  unlawful  and  violent 
«<  means.^  It  is  inconceivable  to  me,  that  a  statement 
more  in  terms  of  the  act  of  Parliament  could  be  made. 

After  reciting  the  oath,  the  indictment  charges  the  ad- 
ministering it,  at  various  ^Jtcrei  meetings,  to  sundxy  per* 
sons,  many  of  them  secured,  and  some  of  whom  have  ab* 
sconded.  The  material  question  therefore  turns  upon  the 
oath,  which  is  here  recited : 

<<  In  awful  presence  of  God,  I,  A.  B.  do  voluntarily 
<<  swear,  that  I  will  persevere  in  my  endeavouring  to  form 
«<  a  brotherhood  of  affection  amongst  Britons  of  every  de- 
«  scription,  who  are  considered  worthy  of  confidence ;  and 
<<  that  I  will  persevere  in  my  endeavours  to  obtain  for  all 
«( the  people  m  Great  Britain  and  Ireland,  not  disqualified 
«  by  qrimes  or  insanity,  the  elective  franchise^  at  the  age 
*<  of  twenty-one,  with  free  and  equal  representation,  and 
*5  annual  Parliaments,  and  that  I  will  support  the  same  to 
<<  the  utmost  of  my  power,  either  by  moral  or  physical 
<«  strength  (or  force),  as  the  case  may  require:  And  I  do 
<'  further  swear,  that  neither  bope%  fears,  rewards^  or  pu« 


^  nishmenta,  iball  induce  me  to  iaforaii  or  gire  eritece 
«<  against  any  member  or  members,  coUeetml]r  or  indivi* 
««  dually,  for  anj  act  or  ezpresMoa  4oiie.  or  made  in,  or 
<<  out,  in  this  or  similar  jocieties,  under  the  punishment  of 
<(  death,  to  be  inflicted  on*me  by  anj  member  or  members 
«5  oCwdi  societies;  so  help  me  God,  and  keep  me  sted^ 
«.<  fast.^  I  think  this  is  the  blackest  oath  I  ever  read.  I 
think  it  bears  treason  and  blasphemy  on  the  fisce  of  it  It 
ahoeks  me  to  see  the  name  of  God  used  for  such  purposes* 
With  that  name  this  strange  oath  begins  and  ends. 

Is  it,  however,  an  oath  under  the  statute?  And  with  ereiy 
respect  for  the  ability  dii^played  in  coatesting  it,  I  kuwe  no 
doubt  that  it  is ;  for  it  did  |Hirportf  or  int^  to  bind  the 

E arsons  taking  it»  to  commit  treason,  murder,  or  other 
lony  punishable  with  death.  A  hroAerlmd  was  to  be  form- 
ed of  persons  worthy  of  confidence^  a  mora  bretherhood^ 
for  purpones  subversive  of  the  constitutieo.  What  more 
so  dian  universal  suffrage,  or  annual  elections  to  Parlia< 
ment  ?  I  take  the  words  of  mv  learned  friends  on  this 
subject.  One  gentleman  aaid  the  plan  was  productive  of 
anarchy  or  despotism.  I  took  down  this  from  Mr  Cran- 
atoun.  Mr.  Clerk  said  tihe  oath  was  wicked  enough,  iodi« 
eating  a  very  bad  intention.  I  find  the  v«ry  same  propo« 
aition  atated  by  Mr.  Moncrieff.  I  agree  witli  them  in  this  ; 
and  it  amuses  me  to  see  that  the  gentleman  who  drew  the 
one  information,  does  not  say  a  word  upon  the  other.  On 
the  contrary,  Mr.  Clerk,  who  Atood  up  a  little  ago,  said  he 
would  take  no  notioe  of  it  whatever.  Nay,  in  the  informal 
tion  to  which  I  referred,  there  is  a  jpassage  which  I  do  not 
understand,  and  which  I  shall  therefore  read,  that  it  may  be 
explained  in  -confarmity  to  the ptondTs  argument,  if  it  ad- 
mit of  such  explanation.  <<  It  may  be  admitted,  that,  ^'^  inf:  p. 
<<  without  reference  to  some  other  objects,  this  oath  waa^^ 
*'  in  a  high  degree  improper,  that  it  was  highly  crinuaal ; 
<*  that  it  was  of  an  eatremely  dangerous  tendency ;  that  it 
*'  was  the  duty  of  the  pidiUc  prcMeoutor  to  take  notice  of 
<<  it,  if  the  facta  were  true ;  and  that  it  might  with  tke  nt^ 
<<  most  propriety  have  been  made  the  subject  of  an  indict- 
<<  ment.  Supposing  all  this,  the  question  remains,  whe- 
<<  ther  it  is  an  oath  biodins  the  party  <to  ^wmmr  a  Sfra/ea  f 
<<  Nothing,  therefiore,  can  be  more  irreleirant.or  tncendu- 
<<  sive,  than  to  stale  ciraimstanoea  in  the  nalfa  winch  indi- 
^^  cate  improper  or  criminal  views.  Thejr  may  be  Terr 
*<  rdevant  to  shew  luoh  intentions;  huH  waat  yonr  Lord- 


*^  ships  are  bound  to  determine  i%  whether  the  oath  pur- 
*^  perls  to  bind  the  party  to  omnmiiitrenson  j^ 
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It  appeftrs  to  me,  tbat,  witb  tbe  utmost  propriety  tlie 
oath  has  been  made  the  subject  of  indictment ;  and  I  can- 
lit  JnL  p,  ^^^  characterise  it  more  strongly  than  is  done  in  this  pas- 
f$»  sage.     Nay,  more,  <^  The  prosecutor  may  state,  and  those 

«  who  argue  the  case  of  the  informant  will  agree  with 
<<  him,  that  nothing  more  unconstitutional,  nothing  more 
**  absurd,  nothing  more  mischievous,  nothing  more  neces- 
<<  sarily  leading  to  despotism,  and  to  the  destruction  of  the 
<*  fiberties  of  the  country,  could  be  suggested,  than  this 
^  proposal  of  universal  suffrae^e  and  annual  Parliaments.^ 
Better  language  than  I  could  have  used  ;  but  it  expresses 
the  very  feeling  of  my  heart,  and  the  sentiments  of  every 
one  who  has  ever  turned  his  attentidn  to  such  a  subject  as 
that  unfortunately  now  before  the  Court. 

We  were  told  that  lawful  means  might  be  employed  to 
accomplish  all  these  objects.  There  is  a  good  deal  of  in- 
consistency in  this ;  and,  in  a  question  of  relevancy,  such 
lawful  means  are  not  to  be  implied.  They  are  not  to  be 
implied  in  trying  the  relevancy  of  this  indictment^  though 
they  may  be  the  subject  of  after  proof. 

The  question  recurs.  If  there  be  treason  in  all  this  ?  or 
rather  does  the  oath  purport,  or  intend  to  bind  to  the  com- 
mission of  treason,  murder,  or  other  felony  punishable 
with  death  ?  Now,  layine  aside  the  other  crimes  specified, 
if  the  measure  contemplated  be  subversive  of  the  consti- 
tution, it  is  treason  against  the  state.  And  though  the 
King^s  name  be  employed  by  lawyers,  as  compassing  the 
King's  death,  levying  war  against  the  Kingi  it  is  as  the  re- 
presentative of  the  state,  the  preservation  of  which  is  the 
great  object 

This  is  well  explained,  in  a  passage  from  one  of  the  first 
lawyers  and  judees  that  England  ever  saw,  quoted  in  the 
information  for  the  Crown 
<  f  ,  10.  *<  In  every  insurrection,  which,  in  judgment  of  law,  is 
<^  intended  against  the  person  of  the  King,  be  it  to  de- 
<<  throne  or  imprison  him,  or  to  oblige  him  to  alter  his 
'^  measures  of  government  br  to  remove  evil  counsellors 
'^  from  about  him,  these  risings  all  amount  to  levying  war 
<<  within  the  statute,  whether  attended  with  the  pomp  and 
'*  circumstances  of  open  war  or  not.  And  any  conspiracy 
^'  to  levy  war  for  these  purposes,  though  not  treason  within 
<<  the  clause  of  levying  war,  is  yet  an  overt  act  within  the 
<<  other  cUnse  of  compassin?  the  King*s  death.  For  these 
«  purposes  cannot  be  effected  by  numbers  and  open  force, 
<<  without  manifest  danger  to  hb  person."^ 

And,  in  another  nassage,  <*  Insurrections  likewise  for 
<<  redressing  national  grievances,  or  for  the  expulsion  of 


^  foreigners  in  general,  or  indeed  any  single  natire,  living 
«  here  under  the  protection  of  the  King,  or  for  the  reform 
<<  motion  of  real  or  imaginary  evils  of  a  public  nature^  and 
<<  in  which  the  insurgents  have  no  special  interest  $  risings  to 
*<  effect  these  ends,  by  force  and  numbers,  are,  by  con- 
"  struction  of  law,  within  the  clause  of  levying  war,  'for 
<<  they  are  levelled  at  the  Kiag^g  crown  and  royid  dignity.^ 
That  is,  I  conceive,  the  law  upon  this  subject;  and, 
though  I  speak  wit)i  the  highest  respect  of  the  great  man 
(Hale),  in  one  part  of  whose  works  there  is  a  passage  from 
which  this  learued  judge  (Foster)  differs,  the  quotations 
which  I  have  read  express  the  true  law  of  the  case,  so 
far  as  I  can  presume  to  understand  it.  Indeed,  so  unan- 
swerable is  this,  that  the  counsel  for  the  pannel  admits  it, 
and  adduces  the  authority  of  Sir  Matthew  Hale  in  these 
words : 

<(  It  is  obvious  that  no  other  treason  can  be  meant  than  ^^  inf.  ^ 
**  that  of  levying  war  against  the  King.  It  mav  involve®^ 
«  the  compassing  and  imagining  the  death  of  the  King, 
<<  because  the  levying  of  war  against  the  Kin^  may  well 
<<  be  an  overt  act  of  such  compassing  and  imagming.  For 
«  your  Lordships  kbow  that  it  is  laid  down  by  Lord  Hale 
<<  (1.  Hale,  12:^),  that  <  an  assembly  to  levy  war  against 
<<  the  King,  either  to.  depose,  or  restrain,  or  enforce  him 
<<  to  any  act,  or  to  come  to  his  presence  to  remove  his 
<<  counsellors  or  ministers,  or  to  fight  against  the  King^s 
<*  lieutenant,  or  military  comnaissionate  officers,  is  an  overt 
^'  act,  proving  the  compassing  the  death  of  the  King ;  for 
**  such  a  war  is  directed  against  the  very  person  of  the 
'^  King,  and  he  that  desiCTs  to  fight  agairfst  the  King, 
^*  cannot  but  know  but  that  at  least  it  must  hasaird  his 
«  life.'  And  in  Sir  John  Freind's  case,  who  was  convict-  ^  ?*•*« 
<<  ed  of  high  treason  in  compassing  and  conspiring  the  J|[^''^^^' 
^*  death  of  the  King,  Lord  Chief  Justice  Holt  lays  down 
*<  the  law,  that,  *  If  there  be  only  a  conspiracy  to  levy 
**  war,  it  is  not  treason ;  but  if  the  design  and  conspiracy 
<<  be  either  to  kili  :he  King,  or  depose  him,  or  imprison 
<'  him,  or  put  any  force  or  restramt  upon  him,  and  the 
<<  way  and  method  of  effecting  of  these  is  by  levying  a  war, 
<<  then  the  consultation  and  conspiracy  to  levy  a  war  for 
<(  that  purpose  is  high  treason,  though  no  war  be  levied; 
«  for  such  consultation  and  conspiracy  is  an  overt  act^ 
<(  proving  the  compassing  the  death  of  the  King.**^ 

In  the  other  information  for  the  pannel,  we  are  told, 
that  the  kind  of  treason  is  not  specified  in  the  indictment ; 
but  here,  auQther  of  his  learnea  compel,  tells  us  that  it  is 


td  Inf. 


ipecified.    He  sajs,  it  cm  be  nothing  else  tban  lerjin. 
war  againfl  (he  Kiiig'.     And,  in  another  passage,  stil 
^  more  fa^ounible  to  the  indictment,  '<  But  to  effect  tbi^ 

^  '"'*  P*  «<  sobrersioit  bj  unlawful  and  violent  means,  through  the 
**  obtaining  annual  parliaments  and  uttiversal  sufirage  bj 
*<  pbjsical  force  or  strength,  if  they  are  words  sufficientlj 
^  certain  and  precise  to  amount  to  a  legal  allegation  of 
<<  any  sort  of  treason,  can  mean  nothing  else  than  a  lerj- 
**  ing  of  war,  in  order,  by  force  and  constraint,  to  compel 
^  the  King  to  change  his  measures  or  counsels,  or,  at  any 
^  rate,  ii)  order  to  put  force  or  constraint  upon  both 
**  houses  or  either  house  of  Parliament.*  The  word  stA- 
vrrnon  was  quarrelled  with ;  but  it  is  cured  here,  <^  since 
<<  annual  parliaments  and  universal  suflfrage  cannot  be  ob- 
**  tained  but  by  an  act  passed  by  the  two  houses  and  by 
<<  the  King,  and  if  this  passing  be  obtained  by  violent 
'<  means,  which  violence  amomits  to  treasonable  violence, 
^  it  can  be  no  othcft*  than  the  putting  such  force  or  con- 
<»  straiut  either  upon  his  Majesty,  or  upon  one  or  other 
^  bouse  of  Parliament,  as  b  above  mentioned.*" 

When  I  read  this,  I  looked  to  the  title  of  the  paper.  I 
took  it  to  have  come  from  the  counsel  for  the  crown,—- for 
I  cannot  conceive  a  stronger  argument  they  could  have 
iimd.  Figure  then  the  effect  of  this  universal  suffrage 
and  tbeae  annual  parliamentf,  i.  e.  annual  deeitorut  not  aii- 
mial  Seubm  of  Parliament  The  life  of  the  King,  of 
e9erj  other  good  man,  and,  among  them,  I  regret  io  aay 
it,  the  lives  of  the  panneTii  zealous  defenders,  would  be  in 
the  situation  of  republican  France.  The  lantern  and 
the  guillotine  would  be  the  orAet  of  the  day ;  and  my  learn- 
ed friends  would  probably  go  the  first.  Every  revolution 
begins  with  the  lowest  of  the  people ;  and  experience 
shows,  that  those  whom  they  deemed  their  friends  are  the 
first  to  be  sacrificed.  It  is  absurd,  therefore,  to  suppose, 
that  legal  means  can  be  used  for  such  deplorable  ends. 
Bad  intention  is  inherent  in  the  oath,  constituting  a 
formed  plan  to  subvert  the  constitution,  which  only 
would  )V8nt  an  overt  act  to  convert  it  into  treason. 

In  the  present  deliberation,  it  is  essential  to  remark,  that 
there  is  no  charge  of  treason  in  the  indictment,  a  cir- 
cumstance which  cuts  up  the  pannePs  argument  by  the  root. 
The  charge  is  no^  a  charge  of  treason.  The  indictment 
mentions  treason  indeed,  but  it  does  not  say  that  treason 
has  been  committed.  It  has  not  been  committed ;  and,  un- 
der the  providence  of  God,  may  never  be.  Yet  we  are 
told  that  the  indictment  is  irrelevant,  because  it  does  not 
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inention  what  species  of  treason  the  parties  to  the  oith 
had  in  their  minds.  The  charge  is  of  a  quite  difibrent 
nature.  It  is,  that  the  .pannel  administered'  an  oathi 
purporting  to  bind  to  the  commission  of  treason.  By  what 
means  was  that  object  to  be  attained  ?  The  oath  removes 
•▼erj  doubt,  <<  That  I  will  support  the  same  to  the.utmost 
<<  of  my  power,  either  by  moral  or  physical  strength,  as 
^^  the  case  may  require,^— ^in  the  judgment,  no  doubt,  of  the 
brotherhood  supposed  to  hare  been  already  established* 

These  words  require  no  commentary.  Moral  strength 
consists  in  argument;  physical  strength  is  strength  of 
arms ;  and  these  are  to  be  employed  as  the  case  may  re» 
quire— the  necessity  being  to  be  determined  by  the  framers 
of  the  oath,  and  the  brotherhood  which  it  mentions.  All 
tbia  is  under  the  dreadful  sanction,  <<  And  I  do  further 
'*  swear,  that  neither  hopes,  fears,  rewards,  or  punish- 
^  ments,  shall  induce  me  to  inform  on,  or  give  eridenct 
<<  against,  any  member  or  members,  collectively  or  indivU  ' 
^  duall^i  for  any  act  or  expression  done  or  made,  in  or 
^  out,  m  this  or  similar  societies,  under  the  punUkment  of 
^  decahf  to  be  inflicted  on  me  by  any  member  or  members 
^  of  such  societies.  So  help  me  Goif  and  keep  me  sted* 
<<  fast.^  I  think  that  the  indictment  need  not  ha^e  been 
donfined  to  the  charge  of  an  oath  binding  to  commit  trea* 
son.  It  might  have  been  also  stated  that  this  was  an  en^ 
gagement  binding  to  commit  murder. 

From  the  first  I  thought  this  a  simple  case ;  and,  after 
all  I  have  heard'  and  read  upon  the  subject,  I  still  consider 
it  in  that  light.  It  may  not  be  improper,  "ho werer,  to  say 
a  few  words  upon  the  arguments  of  the  pannel  in  his  two 
informations. 

It  is  said,  and  seems  to  be  the  great  argument  in  the 
first,  that  this  indictment  is  vague,  as  not  specifyidg  any 
particular  treason  ;  and  we  have  a  long  quotation  from  Mr. 
Hume,  to  shew,  what  was  never  disputed,  that  specifica- 
tion is  necessary  in  every  criminal  charge.  But  that  it 
nothing  to  the  present  question.  The  charge  Is  not  a 
charge  of  treason,  but  of  administering  an  oath  which  pur- 
ports to  bind  to  commit  treason.  It  is  not  libelled  that 
treason  was  committed ;  and  i^  is  impossiblo  that  the 
species  of  what  never  existed  could  be  stated  in  the  ia^ 
dictment.  ^  The  oath  itself  is  sufficiently  special,  bearing 
an  obligation  to  bring  about  universal  suffrage  and  an* 
nual  parliaments,  either  by  moral  or  physical  strength, 
as  the  case  may  require. 

4b 
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Beferenee  is  made  to  the  cafe  of  Eenda].  In  thitf  case 
^ir  James  Montgomery  stood  committed  on  a  charge  of 
treason ;  aind  it  was,  therefore,  bj  mere  inaccuracy,  that 
the  public  prosecutor  did  not  specify  what  he  knew; 
lie  had  only  to  look  at  the  hill  found  by  the  grand  jury  to 
iee  the  species  of  treitou  charged. 

*  It  is  said,  that  to  specify  the  purport  of  t}ie  oath  is  not 
sufficient  It  might  not  be  sufficient  in  the  case  of  incen- 
diaiy  letters  and  other  instances,  but  here  the  objection  is 
in  the  face  of  the  act  of  Parliament,  whidi  enacts,  that  it 
shall  be  sufficient  to  set  forth  the  purport  of  such  oath  or 
engagement,  or  some  material  part  thereof. 

*  A  question  was  put.  What  is  the  antecedent  to  the  words, 
<<  the  same?  in  this  oath  ?  It  is  neither  elegant,  nor  classi- 
cal, nor  correct ;  but  the  antecedent  may  M  endtatfiuri  or 
it  may  be  annual  parliaments  and  uniyersal  suffrage;  in 
either  view,  though  clumsily  expressed^  the  meaning  is  suf* 
ficiently  dMr. 

"  The  ckse  was  figured,  that  the  oath  had  been,  «<  to  the 
<•  utmost  of  my  power,""  without  addition  ;  which  words 
imply  fvery  power.  Here,  howeyer,  there  wouljcl  be  room 
Ibr  construction,  and  that  which  was  favourf^le  for  the 
pannel  might  have  been  adopted.  In  the  present  case,  the 
oath  is  too  clear  to  admit  it.  But,  it  is  obvious,  that  thej 
were  to  employ  every  sort  of  force.  Where  there  is  a  pos- 
sibility of  a  favourable  Construction  for  the  pannel,  it  ever 
will  receive  effect  from  me;  but  the  words  of  the  oath  ex* 
dude  that  construction.  J  see  a  clear  obligation  to  em* 
ploy  physiosl  S^^j^th  to  bring  about  tliese  detestable 
ends. 

The  supplementary  information  contains  a  new  idea 
contradictory  to  the  statement  in  the  first;  f  *  The  prison- 
f*  er  has  next  to  submit  to  the  Court  a  view  of  the  ques* 
<*  tion;  totally  difEerent  from  those  he  has  already  offered ; 
**  audi  in  arguing  w)iich,  he  is  to  proceed  op  the  assump- 
f*  tion,  that  those  views  which  beliasalready  statedare  erro- 
M  iieous.  For  the  piirpose  of  this  argument  he  is  to  as- 
<<  sume,  that  the  oath  doel,  ip  its  te^ms,  necessarily,  and 
^*  by  due  construction,  purport  and  intend  fo  bind  the  per- 
<<  sons  taking  the  same  to  commjt.treason  ;  and  that  the 
^  specific  treason,  to  the  commission  of  which  it  did  pur- 
^*  port  and  intend  to  bifid,  is  sufficiently  set  forth  in  this 
**  indictment.^  I  cordially  agree  with  the  proposition, 
¥<  That  the  oatfi  does  in  its.  terms  necessarily,  and  by  due 
<<  construction,  purport  and  intend  to  bind  the  persons 
<<  taking  the  same  to  commit  treason  ;'  and  that  the  speci- 
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^  fie  t'reftsbiii'  to  the  commission  of  which  it  did  purport 
<*  and  intend  to  bind,  is  sufBcientlj  set  forth  in  this  indict- 
*<  ment.'"  But  what  I  desiderate  is,  how  any  thing  fa- 
vourable to  the  unhflppjr  man  at  ibe  bar  can  be  eKcited 
from  this  contradiction  of  his  former  argument;  Both 
propositions  ci^nnot  be  thie,  but  both  may  h%faUe. 

The  fkst  infonriation  states  the  indictment  as  ftfulty, 
as  not  ehargin^f  the  oath  as  binding  to  any  particular  trea- 
son, or  to  Any  treason  at  all.  To  this  I  hare  dready  al- 
luded. The  second  information  admits,  that  theoath  does 
purport  and  intend  to  bind  to'  the  commission  of  treason ; 
and  the  argumeuf  is^thfit  heeat^e  it  binds  to  commit-  trea-t 
son,  it  cannot'be  tried  as  $i  felony,  though  the  act  express- 
ly makes  it  triable  as  such.  , 

Here  it  is  necessary  to  attend  to  th^  differettee  between 
the  law  of  Bnglgnd,  so  far  as  I  und^tand  it,  ai»d  the  iaW 
of  Scotland ;  and  in  the  fbrnser  there  may  be  reason  why- 
felony  should  mer|^  in  treason.  For  1.  Crimes  are 
there,  in  general,  tried  at  the  instance  of  privale  prosecu- 
tors, who/  from  ccfrruptioa  or  from'  lenity ^r  may  be  in- 
duced to  akreen  the  greater,  by  bringing  the  trial  for  thre 
lesser  offence/  %  Even  after  going  to  a  jury,  a  n^w  trial 
is  competent  in  Eingland.  •.      .    . 

The  lair  of  Scbtlahd  diflbM  in  both  these  important  par* 
ticulars.  1.  Triab  here  proceed  at  the  instailce  of  a  pub- 
lic prosecutor,  placed  far  at>ove  the  influence  of  suai  a 
motire  8.  After  goings  to  si  jury ^  the  paniTd  cannot  be 
subjected  to  a  second  trial. 

But  it  is  unnecessary  Xa  gal  into  tUis  deductimu^  The 
act  of  Parliament  is  the  rule ;  and  upon  an  oath  bindidig 
to  commit  tredboii,  or  purportiiig  to.  bind  to  cotamit  trea- 
Mni  it  inflicts  tbe  punishment  of  fehmy.  And  the  .fol- 
lowing clause  is  highly  material  ih  the  argument:  *^  Prd- 
<<  Tided  also,  and  it  ia  hereby  declalred,  That  any  person 
*<  who  shall  be  tried  and  acquitted,  or  convicted  of  any  o& 
<*  fence  afgainst  this  ett,'«lmll  not  be  liable'  to.be  indicted,^ 
<<  prosecuted;  or  tried  again  for  the  same  oflfence  or  fact, 
<<  SBs  high  treason  or  misprisronT  of  hrsh  treason  ;  apd  that 
^«  nothing  in  thin  act  eontained,  shall  be  construed  to  ez- 
<<  fend  to  prohibit  any  person  guilty  of  any  offence  against 
«<  tbis  net,  and  who  shall  Aot  be  tried  for  the  saine  as  an 
«  oflfence  against  dib  act,  from  bein|[  tried  for  tbe  same 
<<  as  high  treason,  or  misprisimi  of  high  treaaon,  in  such 
*^  manner  as  if  this  act  had  not  been  made/*  This  neces- 
sarily implies,  that  the  same  act  may  be  treason  or  felony, 
and  tried  under  either  denomination.    And  in  case  of  ac- 
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qultUl  on  a  trial  under  thit  act,  no  trial  for  treason  can 
afterward!  take  place:  And  if  there  be  no  trial  under  tins 
act,  then  trial  for  treason  may  proceed. 

On  this  point  the  counsel  for  the  panoel  was  much  at  a 
td  laC  p.   1^^^    «<  Yf^  ^^  i^^^^  {^  ^  question  not  wholly  without 

<<  ambiguity,  endeaTOuring  to  ascertain  the  intention  of 
^  the  legislature  in  passbg  an  act  of  Parliament.  The 
<<  act  creates  two  descriptions  of  felony ;  one  without  bene- 
<<  fit  of  clergy,  and  capital ;  the  other  within  benefit  of 
**  clergy,  and  transportable.  The  legislature  must  there- 
**  fore  hare  been  aware,  not  only  that  acts  of  high  treason 
<*  might  be  tried  under  the  statute  as  a  capilal  fdm^^  but 
«<  tkat  acts  of  the  same  aaiure  iMifht  be  .tried  as  a.  Uwm- 
«  portable  iiehmy ."* 
r*  11^  And  in  another  passage  *'  The  prisoner  readily  admits, 
*<  that  to  persons  not  accustomea  to  questions  of  legal 
<<  constructioti,  it  may  at  first  sight  appear,  as  if  the  le- 
^  gislature  had  contemplated  the  possit^lity  of  trying  the 
«*  same  offence,  either  as  high  treason  or  felony,  at  the 
M  pleasure  of  the  prosecutor  or  the  indictors,  viz.  the  grand 
«  jury.*  Of  that  possibility  we  hate  only  to  read  the  act 
of  Parliament  to  have  an  absolute  certainty. 

It  is  not  however  upon  critical  niceties,  but  upon  the 
plain  common  sense  construction  of  the  acts  of  the  le- 
gislature, that  Judges  are  entitled  and  bound  to  proceed. 
Indeed,  much  of  the  argument,  however  proper  in  the 
Houstf  of  Commons,  though  even  of  that  aouDts  may  be 
entertained,  comes  in  an  irregular  shape  before  this  Court, 
who  must  apply  the  statute  that  has  actually  paMed,  with- 
out entering  into  ^peculations  as  to  the  propriety  of  the 
enactment  itself.  At  the  same  time,  I  feel  it  incum- 
bent upon  me  to  declare,  that  in  my  apprehension,  called 
for  by  the  situation  of  the  times,  consummate  wisdom  and 
ealighteMd  humanity  are  the  genuine  characteristica  of 
the  statute. 

Having  said  so  much,  I  cannot  conclude  better  than  in 

Hale*!  H.  the  words  of  a  great  and  excellent  man :  <<  In  favour  of 

ft!  ^ifls.'  ^  ^^^  ^^"^  strictnesses  have  been  in  aU  times  required  in 

^         *<  points  of  indictmenu ;  and  the  truth  is,  that  it  is  grown 

^  to  be  a  blemish  and  inconveniency  in  the  law  and  the 

<<  admimstration  thereof^    More  offenders  escape  by  the 

•*  over  easy  ear  given  to  exceptions  in  indictments,  than 

^  by  their  own  innocence ;  and  many  times  gross  mur- 

.  ^<  ders,  burglaries,  robberies,  and  other  heinous  and  crying 

.  <*  oflenees,  escape  by  these  unseemly  niceties,  to  the  re- 

<<  proach  of  the  law,  to  thoshame  of  the  government,  and 
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^'  to  the  encouragement  of  villanj,  and  to  the  dishonour 
*<  of  God.  And  it  were  very  fit  thatf  by  some  law,  this 
«  overgrown  curiosity  and  nicety  were  reformed^  which  is 
<<  now  become  the  disease  of  the  law ;  and  will,  I  fear«  in 
^'  time  grow  mortal,  without  some  timely  remedy.^  The 
editor  adds,  in  a  note :  <'  This  advice  of  our  author  would, 
«  if  complied  with,  be  of  ..excellent  use :  for  it  would  not 
<<  only  prevent  .the  guilty  from  escaping,  but  would  like- 
^<  wise  oe  a  guud  to  innpcence ;  for  thereby  would  be  re- 
*<  snoTcd  the  only  pretence  upon  which  counsel  is  denied 
«« the  prisoner  in  cases  of  felony ;  for  if  no  exceptions  were 
<<  to  be  idlowed  but  what  went  to  the  merits,  there  would 
<<  then  be  no  reason  to  deny  that  assistance,  in  cases  where 
<<  life  is  concerned,  which  yet  is  allowed  in  every  petit  tres- 
"  pass.'' 

Lord  Gillies.— -I  wish  I  could  affree  with  the  learned 
Judge  in  thinking  this  a  very  easy  and  simple  case.  It  has 
cost  me  much  time  and  reflection  to  make  up  my  mind  upon 
iU 

The  debate  opens  four  important  questions,  each  of  con- 
siderable difficulty.  I  shall  state  them  in  what  Bftpears  to 
me  to  be  their  natural  order.  It  is  a  httle  different  from 
*  that  which  has  been  adopted  by  the  learned  counsel  for  the 

Snnel,  in  l^he  very  aUe.  pap^r  which  has  been  drawn  by 
r.  Moncrdiff.    But  this  is  of  no  consequence.   I  shall,  in 
,  the  course  of  delivering  my  opinjon,.  tak«  notice  of  each  of 
the  points  which  he  has  brougnt  under  our  oomidemtioo. 

1.  The  first  question  in  the  order  in  which  I  propose  to 
conader  them  is,  Whether  the  oath,  as  set  forth  in  the  in- 
dictment, is  of  the  description  alleged  ?  Does  it  purport  or 
intend  to  bind  to  commit  any  treason,  or  murder,  or  any  ca- 
pital felony  ? 

2.  The  second  question  is  this,  If  it  shall  appear  that 
the  oath  is,  or  may  be  of  the  description  aUeoed,  b  it  in- 
cumbent on  the  prosecutor  to  specify  or  describe  in  his  in- 
dictment the  crimtj  to  the  commission  of  which  he  states 
that  the  oath  imports  an  obligation  ? 

S.  The  third  question  is.  Whether  the  prosecutor  was 
bound  or  not  to  specify  the  crime,  has  he  in  this  indictment 
specified  or  descrioed  it  ?  And,  if  so,  is  his  specification  or 
.  description  of  it  accurate  and  correct,  and  such  as  your 
Lordsnips  can  sustain  as  a  proper  (definition  of  a  capital  fe- 
lony, or  of  a  treason .' 

4.  The  fourth  and  last  Question  to  which  I  propose  to 
speak  is,  Does  the  offence  disclosed  in  this  indictment,  as 
ezphuned  by  the  prosecutor,  amount  to  a  case  of  treason  ? 


14 

|[fid,  if  so,  can  Tt,  of  ought  it  to  be  tried  as  a  felony  f  This 
last  is  the  question  treats  in  the  supplementary  mforoiii- 
tioQ  for  the  prisoner. 

i  shall  speak  to  these  questions  in  the  order  in  which  I 
have  stated  th^m.  But  6rst  of  all,  I  wish  to  call  thcf  atten- 
tion of  your  Lordships  to  the  terms  of  the  indictment  itself, 
and  to  thbse  rules  and  prindples  by  which  it  appears  to  me 
that  we  must  be  guided  in  ttfdgiikg  of  its  relevancy. 

I  need  not  tell  your  Lordships,  thiKt  in  all  criminal  cases, 
the  crime  which  the  prosecutor  mean^  io  charge  must  be 
distinctly  stated  in  the  major  ptoposltion  of  the  indictment ; 
and  in  this,  as  in  every  other  indictment,  we  must  look,  and 
have  only  to  look  at  the  major  protoation  in  <M*der  to  dis- 
6over  what  the  crime  is  of  which  the  prisoner  is  accused. 
That  crime,  whatever  it  may  be,  statutory  €xt  not,"  malum 
prohibUumy  or  malum  in  «f ,  so  set  forth  in  the  major  pro- 
position  of  the  indictment,  is  the  crime  charged,  and  tliat 
trime  alone,  and  no  other,  can  bfe  ph)Ved  by  thi  public  pro- 
secutor. 

Now,  in  the  major  proponUon  of  this  indictment,  what  is 
the  crime  set  forth  ?  The  crime  there  set  forth,  so  far  as  re* 
gards  any  acts  dbn6  by  the  prisoner,*  is  merely  that  of  admi- 
nistering  an  oath*.  There  is  nootherfact  charged  again^thim* 
The  single  solitary  act  charged  is  that  of  acSninistering  a^ 
6ath  of  a  certaili  description,  idz.  an  Oath  <<  putportiiig  or 
*<  intending  to  bind  the  person  taking  the  same  to  commit 
*^  any  tre^ison,  ot  miiitfer,  or  any  felony  punishable  by  law 
«  with  death.^ 

Thd  mere  act  cf  ardmSnistering  this  otlth,  is  the  crime 
6hak*ged.  And  for  the  trial  of  this  charge  there  are  ju^t 
two  points  which  thb  indictment  brings  undei*  the  consider- 
ation of  the  tribunal  which  has  to  judge  of  the  [guilt  or  in- 
nocence of  the  prisoner.  It  is  to  be  oonsidered^it,  whether 
the  act  was  done— whether  the  oath  was  administered?*  and 
ttamJSjf^  whethei^  the  oath  be  of  the  deA^riplion  alleged  in 
the  indictment  ?  The  pu^se  or  intention  of  the  party, 
except  that  he  intended  to  administer  the  oath,  is  i^ot  charg- 
ed here.  Whether  his  intention^  were  guilty  ot  innoceht 
h  not  stated,  and  is  therefore  earcluded  from  our  inquiry 
9L)i  not  essential  to  it  From  the  begihninjg  to  the  end  6f 
the  major  proposidon  of  this  indictment,  you  Will  not  find 
any  thing  alleged  as  to  th6  criminal  intentron  of  the  prisoner 
farther  than  what  the  charge  nfecessarily  implies,  namely, 
that  he  inieniionaUy  admuiistered  an  oath  of  the  description 
there  mentioned. 

Such  is  the  charge  stated  in  the  major  proposition  of  this 
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indictmenjt,  and  I  need  hwf^lj  observe  to  your  Lordshlro, 
that  this  chai^  cannot  be  extended  or  rendered  broader  by 
any  thing  contained  in  the  minor  proposition,  or  subsequent 
part  of  the  indictment.  In  this  part  of  it  the  prosecutor's 
allegations  must  be  confined  to  the  charge  contained  in  the 
major  proposition,  and  to  si^cb  facts  as  may  be  proved  in 
support  of  that  charge,  and  in  so  far  as  they  go  beyond  that 
charge  bis  allegation^  must  be  rejected 'and  dismissed  from 
our  mipds  in  judging  of  the  present  case  in  all  its  stages. 

In  the  minor  proposition  pf  this  indictment  it  is  stated, 
that  the  pannel  *•  wickedly,  mftlicioiisly,  and  feloniously  ad- 
<<  ministered,  or  caused  to  pe  administered,  an  oath  binding,^ 
&C.  in  the  terms  there  set  forth.  The  word  <<  traitorous^^ 
which  stood  in  the  former  indictments  is  OQiitted  here,  and 
the  omission  is  certainly  a  proper  one ;  but  the  act  is  here 
said  to  hare  been  done  wickedly  and  feloniously.  These 
words  are  veiy  properly  used  with  reference  to  the  statute 
which  declared  this  act  jto  be  a  felony,  and  prohibits  it  un* 
der  the  sanction  of  a  capital  punishment,  but  not  in  refer. 
ence  to  any  thing  extraneous  to  the  statute,  which  the  pur- 
pose  and  intentions  or  the  party,  excepjt  that  he  intended  to 
administer  the  oath,  certainly  are. 

If  the  crime  be  described  as  It  must  be,  and  is  set  forth  in 
the  m^r  proposition,  the  prosecutor  is  entitled  to  prove  that 
the  prisoner  in^pded  to  administer  the  oath  ;  that  he  did  it 
intentionally ;  and  this  he  justly  calls  a  wicked  and  felo- 
nious  intention;  for,  it  is  so,  beoiuse he  intends  to  do,  and 
does,  that  which  thb  act  prohibits  and  punishes  with  death 
as  a  cajntal  crime. 

The  circumstances  stated  in  the  minor  proposition,  of  do- 
ing it  at  secret  meetings,  &c.  further  than  explanatory  of  admi- 
nistering the  oatbf  are  extraneous,  a§  they  are  not  ingredients 
of  the  crime  charged  in  the  m^jor  proposition.  If  murder 
be  charged  in  the  major  proposition  of  an  indictment,  a 
prooJP  of  malicious  intention  stated  in  the  minor  proposition 
la  allowable.  If  sedition  be  charged  in  the  major  proposi- 
tioo,  you  allow  it  to  be  proved  thiif  the  party  intended  to 
excite  disturbance,  as  that  is  ai^  essential  ingredient  in  the 
crime  of  seditioQ.  <  But  here  the  crime  charged  is  different. 
The  mere  act  of  administering  a  certain  oath  constitutes  the 
whole  erime,  if  the  oath  is  of  the  description  alleged. 

I  observe  it  stated,  in  the  ingenious  pleading  for  the  pub- 
lic prosecutor,  that  the  intention  of  the  parties  and  not  of  the 
oath  mnst  be  considered,  and  that  it  is  absurd  to  ascribe  in- 
tention to  an  oath,  "  As  if  there  were  any  sense  in  personi- 
«'  fjrihg  an  path  aind  giving  it  the  powers  of  the  understand- 


16 

''  ing  and  the  will.^  But  an  oath,  or  the  words  of  an  oatfa^ 
may  be  sud  to  intend,  with  the  same  propriety  as  Aey  are 
said  to  mean  so  and  so,  and  there  is  no  personincation  in  the 
one  case  more  than  in  the  other.  WhiBt  the  le^Iature  re- 
fers to,  is  the  intendment  of  the  oath  and  not  the  intention 
of  parties.  They  refer  to  an  oath  binding  to  do  so  and  so; 
and  this  is  dear  from  a  former  act  of  Parliament  in  which 
the  words  employed  *are  <*  purporting  or  intended.^  In  the* 
major  proposition  of  the  indictment,  is  anj  tfabg  said  as  to 
the  intention  of  parties  except  as  to  administering  this  oath  ? 
The  intention  or  the  pannef  to  do  any  other  thing  than  ad^ 
minister  the  oath  is  extraneous,  and  is  not  charged  against 
him. 

Whether  he  can  be  allowed  to  prove  that  Ins  intentions 
in  what  he  did  were  innocent  is  another  question.     I  mast 
bold  he  is  so  entitled,  because  we  cannot  convict  any  man 
whose  intentions  are  proved  to  be  innocent    The  words  of 
the  act  of  Parliament  say  nothing  of  the  intentions  of  par- 
ties; not  that  the  le^slature  held  that  where  intention  is  ii^ 
noceht,  any  person  is  to  be  punished ;  but  the  legislature 
ikmy  hold,  and  seems  here  to  hold,  that  the  criminal  inten> 
tJQU  is  to  be  presumed  from  the  commission  of  the  fiict 
which  it  prohibits-«-that  there  is  a  presumption  that  any 
person  who  administers  suph  an  oath  is  actuated  by  a  widc- 
ed  and  felonious  intention.    The  view  of  the  case  which  I 
have  now  taken,  is  supported  by  the  terms  of  the  indict- 
ment itself;  for  criminal  intention,  except  as  to  administer- 
in^  the  oath,  is  nowhere  allq^ ;  and  this  is  ri^ht,  as  no- 
thmff  else  is  comprehended  in  the  major  proposition. 

This  brings  me  back  to  the  major  propositioni  What  is 
the  crime?  Administering  an  oath.  iHliat  else  is  included 
m  the  charge?  Only  the  nature  of  the  oath  or  obligation. 
It  must  be  one  purporting  or  intending  to  Innd  the  per- 
sons taking  the  same  to  commit  treason.  Assuming  the 
fact,  as  to  the  oath  being  admmistered,  which  in  this  stage 
of  the  proceeding  w6  are  bound  to  assume,  nothing  remains 
for  us  out  to  interpret  the  oath  said  to  have  he&i  adminis- 
tered,* and  the  purport  of  which  is  set  forth  in  this  indict- 
ment. This  we  must  do,  in  judgmg  of  the  relevancy,  and 
a  most  delicate  task  it  is. 

Is  it,  or  not,  an  oath  purporting  or  intending  to  bind  to 
commit  treason  ?  We  have  no  alternative;  we  must  return 
an  answer  to  this  question  either  in  the  negative  or  affirm** 
tive— the  former  if  we  reject,  the  latter  if  we  sustain  the 
relevancy  of  the  indictment.  And  what  is  the  consequence 
of  a  judgment  to  the  last  effect  sustaining  the  relevancy  of 
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this  indictment?  By  that  judgment  we  declare,  by  our  de« 
liberate  opinions,  that  the  oath  is  of  the  import  allied  in 
tlie  indictment,  and  declared  in  the  statute.  And  what  ia 
the  consequence  ?— that  the  administrator  of  the  oath  ought 
to  be  punished  with  death.  I  do  not  question  the  risht  or 
power  of  the  jury  to  return  a  verdict  of  not  guilty  altbough 
we  find  the  incfictment  relevant,  and  although  the  fact  of 
having  administered  the  oath  be  proved ;  but  such  a  ver* 
diet  would  directly  contradict  our  judgment.  The  Court 
finds  the  oath  purporting  or  intending  to  Innd  to  commit 
treason,  and  the  jury  says  it  is  not  of  that  import  The 
case  is  different  from  oth^  trials,  where  the  direction  given 
to  the  jury  forms  no  part  of  the  record.  If  we  sustain  the 
relevancy  of  the  indictment,  we  put  an  interpretation  upon 
this  oath  ;  and  that  interpretation  is  to  be  contradicted  if 
the  fact  of  administering  oe  proved,  and  the  jury  find  the 
pannel  not  guilty.  The  solemn  judgment  of  your  Xord* 
ships,  pronounced  under  the  sanction  of  your  oaths,  is  to 
be  contradicted  by  a  verdict  of  the  jury  pronoun^  by 
them^  under  the  sacred  sanction  and  obligation  of  their 
oaths. 

Such  is  the  situation  m  which  we  are  placed^  anj  it  ia 
one  peculiar  to  ourselves ;  for  in  England  there  is  no  such 
proceeding  as  this-^there  is  there  nouiing  analagpus  to  the 
proceeding  in  which  we  are  now  engaged,  nothii]^  analo* 
gous  to  our  judgment  upon  the  relevancy.  We  are,  as  in 
former  times,  when,  by  special  indictments,  and  qpecial 
findings  upon  the  relevancy,  the  Court  usurped  the  power 
of  the  jury.  Certainly  nothing  could  be  farther  from  the 
intention  of  the  legislature  than  to  occasion  this ;  but  Eng- 
land being  chiefly  contemplated  by  them,  such  is  the  effect 
of  the  statute  in  question,  that  by  our  deliberate  recorded 
judgnient,  declaring  the  administration  of  the  oath  to  be  a 
capital  crime,  the  jury  cannot,  if  the  £icts  administering  the 
oath  be  proved,  find  the  pannel  not  guilty,  without  durect* 
ly  contradicting  the  solemn  recorded  decision  of  the 
Court. 

In  a  charge  of  sedition,  I  sustain  the  relevant^  without 
minutely  or  critically  examining  the  words  charged^  because 
I  send  the  whole  to  the  jury,  who  judg^  of  the  seditious  in- 
tention as  well  as  of  the  nature  of  the  woi^  The  essence 
of  the  crime  in  sedition  is  intention ;  and  as  the  juiy  is  to 
judge  of  that,  the  Court  can  seldom  reject  an  indictment 
for  sedition.  Here  the  question  is  otherwise.  All  is  be* 
fore  us  that  goes  before  the  iury.  The  intendment  of  the 
eath  is  to  be  collected  from  the  oath  itself,  and  the  inten* 
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tion  of  the  party  is  out  of  the  question.  I  can  well  ooif* 
Ceive,  as  was  pointed  out  by  the  public  prosecutor,  that  aim 
oath  might  be  framed  and  administerea,  containing  word^ 
in  a  different  sense  from  the  common  one— a  term  might  be 
ased  to  denote  war,  and  another  to  designate  the  Kin^, 
&c  These  terms  might  be  explained  by  proof.  But  here 
there  is  nothing  of  that  kind  alleged.  Here  the  natural 
and  necessary  purport  is  charged.  There  is  here  nothing; 
to  be  snpplieid  but  proof  of  the  administration  of  the  oath. 
The  words  of  the  oath,  taken  in  the  natural  sense,  are  said 
to  import  an  obligation  to  commit  treason.  We  are  to  say, 
whether  the  words,  as  set  forth  in  the  indictment,  do  so  or 
Hot;  and  in  this  we  are  ^ing  into  the  proper  province  of 
the  jury.  The  Court  and  jury  are  united  in  fact ;  and  a 
judge  who  sustains  the  relevancy  of  this  indictment  must 
be  prepared  to  say«  that,  as  a  juiyman,  if  the  fact  of  admi- 
nistering the  oath  be  proved,  he  would  return  a  verdict  oC 
guilty. 

Am  I  then  prepared  to  return  a  verdict  of  guilty  in  this 
case  ?  This  is  a  very  serious  question,  and,  permit  me  to 
flay,  it  is  an  awful  and  a  difficult  question.     As  to  the  oath 
itself^  I  agree  with  Lord  Hermand  in  saying  it  is  abomina- 
ble and  shocking     It  is  impossible  to  took  at  it  without 
suspecting,  and  Slinking  it  probable,  it  imports  an  obliga- 
tion to  commit  a  capital  crime.    That  has  been,  and  is  mj 
impression.    But  the  presumption  in  favour  of  innocence  ia 
not  to  be  redargued  by  mere  suspicion.     I  am  sorry  to  see, 
in  this  information,  that  the  public  prosecutor  treats  this 
too  lightly ;  he  seems  to  think  that  the  law  entertains  no 
such  presumption  of  innocence.    I  cannot  listen  to  this.   I 
conceive  that  this  presumption  is  to  be  found  in  every  code 
of  law  which  has  reason,  and  religion,  and  humanity,  for  a 
foundation.    It  is  a  maxim  which  ought  to  be  inscribed  in 
indelible  characters  in  the  heart  of  every  judge  and  jury- 
man ;  and  I  was  hanpy  to  hear  from  Lord  Hermand,  he 
is  indined  to  give  full  ^ect  to  it     To  overturn  this,  there 
must  be  legal  evidence  of  guilt,  carrying  home  a  degree  of 
conviction  short  only  of  absolute  certainty.     Here  suspi- 
cion is  not  snfiBdent,  there  must  be  sufficient  proof  that  this 
oath  imports  an  obligation  to  commit  treason,  to  entitle  us 
to  sustain  the  relevancy  of  this  indictment     With  this,  I 
shall  proceed  to  the  consideration  of  this  oath,  for  that  u 
the  principle  upon  which  I  am  bound  to  proceed. 

Since  this  case  came  before  us,  a  very  material  alteration 
has  been  made  upon  this  oath  or  its  purport  In  the  two 
firmer  indictments  agamst  the  pannel,  the  word  "  force"*  did 
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not  appear.  Here  it  is  introdticed,  and  does,  in  my  oj^- 
nion,  make  a  very  material  alteration  in  the  nature  and  im* 
jport  of  the  oath.  I  shall  first  ccHisider  it  as  without  the 
i¥ord  *<  force»^and  I  have  great  doubts  as  to  this  oath  falling 
"vithin  the  act  of  Parliament.  I  shall  state  the  grounds  of 
this  doubt,  after  mentioning  why  I  think  the  import  snven 
to  the  oath  ^oundless.  The  considerations  which  indicate 
a  criminal  import  here  are  obvious.  Firsts  The  secret 
meetings.  Second^  Physical  strength  contrasted  with  moral.  . 
Thirdf  The  exertion  of  violence  to  obtain  an  alteration  of 
law,  particularly  if  by  numbers.  The  oath  shews,  by  a 
brotherhood,  that  a  number  of  persons  were  to  act  There- 
lore,  taking  the  whole  words  together,  I  suspect  the  import 
is  criminal.  I  am  now  talking  of  the  oath  as  it  stood ;  and 
I  am  considering  it  as  any  written  instrument  is  consider- 
ed. I  take  the  whole  of  the  oath  together,  and  this  I  coiy- 
ceive  to.be  the  way  to  proceed.  In  the  common  case,  we 
jgive  the  effect  to  a  written  instrument  which  appears  agree* 
able  to  its  general  tendency.  If  A.  and  B^  dispute  about 
a  will,  I  take  what  I  conceive  to  have  been  the  intention  of 
the  testator.  But,  here,  the  case  is  different  My  opinion 
of  the  instrument  must  guide  me  in  both  cases;  but  the 
fiort  of  proof  which  makes  me  prefer  A.  to  B.  is  very  dif- 
ferent from  that  conviction  which  I  must  feel  before  i  can 
declare  4  prisoner  to  be  guilty  of  a  capital  crime.  I  cannot 
do  this,  ifa  meaning  other  than  the  one  alleged  can  reason^ 
ably  be  ascribed  to  the  words. 

I  have  great  doubts,  taking  the  oath  as  it  originally 
stood,  whether  I  be  entitled  to  say  it  is  an  oath  falling  un« 
der  this  act  of  parliament.  I  agree  with  my  brother,  as  to 
the  consequences  of  the  wild  scheme  of  introducing  univer- 
sal suffrage  and  annual  parliaments.  They  strike  us  as 
leading  to  anarchy,  andjssuing  in  military  despotism. 
This  feeling,  as  to  the  political  expediency  of  the  objects 
expressed  in  it,  naturally  creates  in  the  mind  a  strong  sus* 
picion  of  its  treasonable  import  But  I  do  not  think  it  a 
legitimate  ground  of  suspicion,  and  therefore  it  ought  to  be 
discarded  from  our  minds^  This  object  has  been  recom- 
mended by  men  of  bigh  name.  It  has  been  stated  to  be 
an  essential  part  of  the  constitution  by  men  of  whose  fideli- 
ty and  loyalty  th^re  cannpt  be  a  doubt ;  and  therefore  our 
view  of  the  object  ought  not  to  influence  our  determination 
on  this  occa^on.  It  has  appeared  laudable  and  constitu- 
tional to  men  of  upright  intentions,  and  it  may  have  ap 
peared  in  the  same  light  to  the  party  here.  In  short,  we 
June  bound  to  make  a  distinction  which  is  often  very  essen^ 
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tial  to  the  ends  ofjustke,  and  whicli  has  not  been  attended 
to  sufficiently  here-*we  are  bound  to  distinguish  between 
the  end  and  the  means.    Whatever  opinion  we  entertain  as 
to  the  end,  we  ought  not  firom  that  to  jttd«  of  the  means. 
However  ruinous  the  consequences  of  introdudng  universal 
suffrage  and  annual  parliaments  may  be,  the  crime  of 
wishing  to  introduce  these  is  not  charged  agunst  the  pan- 
nel.    The  object  is  not  criminal.    Tne  means  by  which 
they  propose  to  attain  it  constitute  the  crime,  and  not  the 
object  itself;  and,  became  we  think  the  end  would  destrojr 
the  constitution,  we  must  not  infer  £hat  treason  is  the 
means  employed  for  attaining  it.     This  very  end  has  been 
recommended  by  men  of  the  nighest  name.    The  Duke  of 
Bichmond  introduced  a  bill  into  Parliament,  stating  that 
universal  suffrage  and  annual  parliaments  are  the  birthright 
of  the  inhabitants  of  this  countiTs  and,  until  so  constituted, 
the  country  could  not  be  considered  free.    No  man  ever 
imputed  to  him  treasonable  intentions,  or  a  desii'e  to  sub- 
Vert  the  constitution.     In  short,  in  order  to  f^t  at  the  im- 
port of  the  oath,  we  must  separate  the  object  m  view  of  the 
parties  from  the  means  employed  to  attain  it ;  for  the  means 
alone  were  criminal.     Suppose  that  these  men  had  come 
under  a  sinular  oath,  and  uiat  their  object  had  been  to  ob- 
tain a  repeal  of  the  law  as  to  the  slave  trade ;  that  it  had 
been  either  to  obtain  the  law  abolishing  the  slave  trade, 
a  repeal  of  it ;  or  any  other  object,  as  a  repeal  of  the 
coach  tax«-p-you  cannot  say  this  oath  is  an  obligation  to 
any  crime  unless  you  could  say  that  the  same  oath  for 
such  purposes  would  be  a  capital  crime.     It  is  therefore 
our  duty  to  separate  all  consideration  of  the  object  in  view 
from  the  means  employed  to  carry  it  into  effect      We 
must  look  to  the  terms  of  the  oath  itself,  and  see  whether 
the  means  would  be  criminal  if  employed  to  obtain  any 
Other  alteration  of  any  existing  law  of  the  country. 

.Viewins  the  matter  in  this  light,  I  may  suspect,  but 
how  can  I  be  sure  any  thing  illegal  was  meant  by  the  par* 
ties.  If  the  oath  had  stopped  at  the  obligation  to  obtain 
and  support  **  the  same  to  the  utmost  of  my  power,^  the 
meaninjg;  would  have  been  the  same.  Then,  as  to  the  words 
<f  physical  strength,**  how  could  I  know  it  was  to  be  ille- 
gally exerted  ?  How  can  I  know  violence  was  to  be  used, 
when  strength  does  not  denote  violence  ?  The  Question  is 
not  whether  the  oath  may  or  does  import  an  obligation  to 
ix>mmit  a  capital  crime,  but  whether  it  mcessarity  does  so, 
^  to  the  material  words  of  the  oath  engaging  to  exert  phy*» 
m9i  Strength,  physical  strength  may  be  exerted  for  poli^i* 
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oal  purposesi  or  influencing  the  legislature,  where  nothing 
is  done  or  contemplated  at  all  of  a  criminal  nature.  There 
axe  instances  of  tliis  which  may  be  given.  We  lately  have 
seen  a  case  of  a  number  of  misguided  and  guilty  men,  set- 
ting out  to  wander  on  foot  from  Manchester  to  London*. 
These  were  to  exert  j>hysical  stren|^  and  no  small  share 
of  physical  strength,  in  that  expedition.  They  were  guil- 
ty, but  that  they  were  suilty  of  a  capital  crime  I  doubt. 
That  is  an  Instance  of  tne  exertion  of  phy»cal  strength. 
Higher  instances  may  be  fpund.  When  it  was  propped 
to  recognise  the  independence  of  America*  Chatham  arose 
from  a  oed  of  idckness,  came  dpwn  to  the  House  of  Lords, 
and  employed  his  voice  against  what  he  thought  waa 
fraught  with  disgrace  to  his  country*  He  exerted  intellect, 
he  exerted  physical  strength,  and  the  exertion  proved  fatal 
to  him.  I  say,  therefore,  it  is  impossible  for  us  to  int&t 
that  the  mere  exertion  of  physical  strength  infers  crime. 
It  does  not  necessarily  do  so,  and  therefore  I  am  not  pr^ 
pared  to  return  a  verdict  of  guilty  against  the  prisoner. 

Such  b  the  oiMnion  I  have  formed  upon  tne  oath  as  it 
stood.  It  is  now  materially  altered.  The  word  <^  foroe^ 
is  introduced ;  and  the  terms  of  the  oath,  as  it  now  stands, 
are :  .'*  I  will  support  the  same  to  the  utmost  of  my  power^ 
<<  either  by  moral  or  physical  strength,  (or  force),  as  the 
<<  case  may  require.^  <*  Poroe'^  is  within  parenthesis ;  but 
this  has  not  been  sufl&siently  explained.  It  is  said,  the 
terms  were  used  *f  not'  only  synonymously  but  promiscur 
ously.*^  Whether  they  were  used  in  the  same  sense,  or 
sometimes  the  one  and"^  sometimes  the  other,  I  cannot  teU» 
I  must  take  it  as  in  the  indictment ;  and  this  oath  does  ap« 
pear  to  me  one  which  does  fall  under  the  act  of  Parliament; 
one  to  which  the  statute  does  apply ;  for  <^  force^^  necessar 
rily  denotes  violence,  and  in  such  a  case  must  have  amounts 
cd  to  a  capital  crime.  But  while  I  say  that,  in  this  view, 
the  oath  falls  under  the  statute,  it  yet  remains  to  inquire^ 
what  is  the  crime  to  commit  which  this  oath  is  an  obliga^ 
tion  P  And  this  leads  me  to  consider  the  second  question, 
which  is,  ,      ^ 

If  it  shall  appear  the  oath  is,  or  may  be,  of  the  descripr 
tion  alleged,  is  it  incumbent  on  the  prosecutor  to  specify  m 
the  indictment  the  crime  to  the  commission  of  which  1^ 
says  the  oath  imports  an  obligation  ? 

The  public  prosecutor  contends,  he  is  not  bound, to  spo? 
cify  the  crime.  It  is  very  true  he  has  said  the  crime  is 
treason ;  but  this,  according  to  his  argument,  was  unnecesv 
sary  and  sup^fluous^  and  so  far  he  is  right  andconastenU 
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For  if  it  be  necessary  to  describe  the  crime  at  all,  to  call  it 
treason  is  no  description.     Treason  is  a  generic  term  as  well 
as  felonjr ;  and  some  treasons  do  not  diler  more  from  fe- 
lony than  one  treason  from  another.*    The  prosecutor  is 
sensible  of  this;  and  thouffh  he  has  stated  the  crime  to  be 
treason,  he  9&js  he  is  not  bound  to  give  it  any  farther  spe- 
cification.    It  is  only  necessary  to  look  at  pages  IS  and  14 
of  the  proeecutor^s  information,  to  find  his  doctrine  on  this 
subject.    On  the  formar  pace,  he  says :  ^  Now^  what  can 
*«  the  prosecutor  set  forth  of  the  purport  or  the  intendment, 
«  which  is  the  essence  of  the  crime,  except  the  terms  of  the 
<*  oath  itself,  and  such  other  circumstances  as  accompanied 
**  the  administration  of  it,  as  may  throw  light  upon  the 
^<  meaning  of  the  admtnistnitors  or  takers  P  All  this  he  has 
**  done,  and  more  he  cannot  do.    He  cannot  state  more  of 
<<  the  facts  than  he  knows ;  nor  can  he  state  more  than  wbm 
**  actually  perpetrated ;  and  the  oath  is  the  whole  fact  and 
^*  only  source  of  infarmadon.    Still  less  can  he  be  called 
**  upon  to  draw  ai|  inference  in  law  from  facts  that  have 
^  never  existed.    The  minor  proposition  is  a  detail  of  facts, 
^'  and  has  nothing  to  do  with  law;  and  if  he  had  drawn 
**  the  inference  required  by  the  pannel,  he  would  not  have 
**  added  one  iota  to  the  relevancy.     He  has  told  your  Lord- 
'*  ships  all  that  was  done ;  the  whole  facts  of  the  case ;  and 
**  it  is  the  principal  part  of  those  facts,  that  there  was  an 
**  obligation  to  commit  a  crime.     That  this  crime,  if  com- 
*^  mitted,  would  have  been  of  a  particular  description,  and 
<^  effected  in  a  particular  way,  is  hothinfi^  to  the  purpose,  as 
**  it  is  not  the  intended  crime,  but  the  obligation  to  commit 
^*  it,  that  is  the  point  of  dittay.^    On  page  14,  the  doctrine 
is  explained  in  still  clearer  and  more  unambiguous  terms : 
^  He  is  bound  to  tell  the  pannel  the  facts  he  intends  to 
**  prove  against  him,  and  the  law  bv  which  they  are  pu- 
«*  nishable,  in  order  that  he  may  be  prepared  for  his 
<<  defence;   but  he  does  not  know  how  it  can  help  the 
«  pannel  to  shape  his  defence,  to  tell  him  what  would  have 
<<  oeen  the  legal  consequence  of  an  act  of  which  he  is  not 
<<  accused,  and  which  he  only  intended  to  commit     He 
<'  might  as  well  be  required,  in  a  case  of  an  indictment  for 
'<  an  attempt  to  poison,  to  specify  the  mode  of  death,  and 
<*  the  legal  consequences  of  murder.     It  is  maintained,  that 
«  this  indictment  would  have  been  perfectly  relevant,  if  it 
«  had  merely  libelled  the  wicked  and  malicious  adrainistra* 
<<  tion  of  the  oath  charged,  without  a  syllable  as  to  what  its 
<'  purport  or  intendment  is ;  for  if  the  oath  means  what 
**  the  prosecutor  alleges,  tha  prosecutor^s  gloss  upon  it  is 


^<  Oleic  aurplusag^  If  it  did  Dot  mean  any  thii^  thai 
<<  comes  under  the  act,  then  to  be  sure  it  would  be  neces- 
*<  sary  to  libd  the  hidden  meaning  and  purpose  with  which 
^  it  18  administered  and  taken,  otherwise  there  would  be  no 
<<  relevancy  in  the  charg^e.  But  if  it  openly  expess  the. 
««  unlawful  meaning,  as  in  the  present  case,  it  is  itself  the. 
<^  minor  popoation,  the  connecting  link  between  the  major 
«  proposition  and  the  concluuon ;  and  the  prosecutor  knows 
**  no  addition  that  can  make  the  syllogism  more  perfect 
^<  Maj.  The  administering  an  oath  of  a  particular  descrip- 
<<  tion  is  a  crime :  Min.  You  did  administer  the  following 
**  oath :  £rgo^  You  ought  to  be  punished."* 

In  consistency  with  diis  argiiment,  the  prosecutor  in  the 
commencement  states,  that  <^  the  prisoner's  argument  rested 
^f  on  the  fiiUacy  of  treason  bebg  the  crime  charged  ^  and 
the  prosecutor  says,  <<  this  is  not  a  char^  of  treason.  The. 
^<  crime  of  administering  an  oath  alone  is  charged,  and  the 
<<  crime  contemplated  in  the  oath  is  not  charged,  and  need 
*<  not  therefore  be  q)eGified.^  This  aigument  is  plain  and 
intelligible,  and  states  accurately  the  true  question  which 
is  here  nused,  namely,  whether  an  indictment  under  this 
statute  is  to  be  held  rderant,  because  it  sets  forth  the  pur* 
port  of  the  oath  merely,  without  stating  whether  such  oath 
intended  the  person  taking  it  to  commit  murder,  or  treason, 
or  felony,  ana  still  less  stating  lA«  treason,  or  the  felony  con- 
templated. This  is  truly  the  question.  The  setting  forth 
that  the  oath  bound  to  the  commission  of  treaaon  is  sur- 
plusa^.  So  the  prosecutor  says,  and  condstently  says. 
For,  if  he  is  bound  to  explmn  whether  it  is  treason  or  fe- 
lony that  is  contemplated*  ne  is  bound  on  the  same  prin- 
ciple to  explmn  what  treason  it  u  that  is  contemfJated. 

Now  I  cannot  hold  an  indictment  on  this  statute  relevant 
which  does  not  explain  what  the  crime  is  to  which  the  oath 
binds.  I  cannot  do  so  upon  any  principle  of  reason,  or  any 
principle  of  law.  The  oaths  contemplated  bjr  the  statute  are 
oaths  oinding  to  do  a  certain  act  or  acts,  which,  when  done, 
would  be  treason,  murder,  or  felony.  But  is  it  con»stent 
with  reason  to  allow  the  prosecutor  to  tell  us  of  the  act 
which  it  is  thus  sworn  to  commit,  that  he  cannot  or  will  not 
say  whether  it  be  treason,  or  murder,  or  felony,  or  what 
treason,  or  what  felony  ?  Dreadful,  indeed,  would  be  the 
import  of  this  statute^  were  the  prosecutor's  interpretation . 
to  be  sanctioned.  A  man  is  to  be  put  on  trial  for  his  life, 
because  he  administered  an  oatii  oinding  to  do  an  act  of 
which  the  public  prosecutor  infers  that  it  may  be  murder, 
or  that  it  may  be  any  of  the  numerous  treasons,  or  that . 
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it  maj  be  any  of  the  numberlesir  felonies  trfiich  are 
punished  with  death.  Attend  fbr  a  moment  to  the  con- 
aequences  of  this  doctrine.  If  a  verdict  of  guilty  be 
returned,  what  is  fonnd  by  such  a  verdict  ?  That  the- pri- 
soner administered  an  oiith  binding  to  commit  any  trea- 
son or  murder,  or  any  fekmy,  pim^aUe  with  death.  A 
general  verdict  on  this  indictment  is  just  an  uncertain  spe^ 
cial  verdict  The  essence  of  the  guitt  of  an  offence  against 
this  statute  consists  not  in  the  oath,  but  in  the  crime  which 
the  oath  purports  to  commit.  But  here  is  a  verdict  of  guilty^ 
and  neither  from  it,  nor  from  the  record  can  we  learn  what 
the  crime  is,  the  intention  or  instigation  to  conlmiC  which 
forms  the  essence  of  the  prisonet^s  guilt.  Now,  is  this  con- 
Mstent  with  any  notions  that  are,  or  ever  were  entertained 
of  criminal  kw  and  justice  ?  But  the  matter  does  not  end 
here,  it  involves  consequences  still  more  absurd  and  dread* 
ful.  Such  a  verdict  of  guilty  may  be  returned,  although  there 
are  not  any  two  jurymen  agreed  in  opinion  as  to  the  prisoi). 
eFs  guih.  One  juryman  may  think  the  oath  binds  to  one 
felony  or  one  treason,  and  another  to  a  different  felony  or  a 
different  treason.  In  this  very  case  this  may  happen.  Trea- 
son is  alleged;  but  this  matters  not,  for  there  are  ten  differ- 
rem  treasons,  and  of  eight  jurymen  each  may  think  a  differ- 
ent treason  contemplated  in  the  oath.  But  the  principle 
contended  for,  and  truly  at  issue,  is  that  no  crime  need  be 
specified  or  described,  and  such  an  indictment  we  must  sus- 
tain, if  we  sustain  this  indictment.  Can  this  doctrine  be  to- 
lerated, or  is  it  more  conustent  with  law  than  with  reason  ? 
Mr.  Hume  has  well  explained  the  law  of  indictments— 
[Here  his  LcMrdship  quoted  the  doctrine  of  Mr.  Hume  on 
this  subject]— It  is  true  the  prosecutor  says,  that  that 
which  the  oath  bound  to  commit  is  treason.  But  can  be 
be  allowed  to  allege  that  an  oath  binds  to  commit  treason, 
when  he  will  not  or  cannot  explain  what  the  treason  is 
which  it  Innds  to  commit?  How  would  this  do,  if  a  capital 
felony  instead  of  treason  were  alleged,  and  the  sort  of  felo- 
ny were  not  described  ?  But  the  prosecutor  says  that  the 
purport  of  the  oath  supplies  aQ  the  deficiencies.  But  how 
can  this  be  ?  Either  the  aath  is  quite  dear,  or  it  is  not  If 
the  purport  of  the  oath  be  perfecdy  clear,  if  that  which  it 
bimb  to  do  is  so  obviously  an  act  or  murder,  or  of  treason, 
or  of  captal  felony,  why  should  not  the  prosecutor  tell  us 
what  it  IS  ?  If  treason,  what  treason  it  is  ? — Tf  felonv,  what 
'  felony  ?  It  is  a  rule  of  common  sense,  as  well  as  of  law,  on 
the  one  hand,  not  to  require  from  the  prosecutor  any  ihfor. 
nation:  or  explanauon  which,  fVom  the  nature  of  the  case. 


it  may  lie  ioipossible  or  difficult  for  him  to  give.  But,  en 
the  other  hencl,  he  is  certainly  bound  to  give  every  infor- 
mation and  explanation  which  is  material  to  the  case,  whidi 
he  can  give  without  difficulty.  Now,  if  the  purport  of  the 
oath  be  so  clear,  v4iat  prevents  him  from  domg  that  whidi 
he  can  have  no  difficulty  in  doing,  namely,  describing  the 
crime  which  it  binds  to  commit  f 

On  the  other  hand,  if  the  purport  of  the  oath  be  not 
clear,  if  it  does  not  distinctly  appear  from  it  What  the  crime 
is  to  which  it  bound,  then  it  never  can  supply  the  deficien- 
<sy  in  the  indictment,  or  <<  form  the  connecting  link  between 
'*  the  major  proposition  and  the  conclusion,^*  or  render  it 
unnecessary  for  the  prosecutor  to  describe  the  crime  to 
which  it  is  alleged  to  Und. 

The  prosecutor  puts  the  case  of  an  oath  binding  in  ter^ 
nunis  to  commit  treason.  This  is  an  extravagant  supposi- 
tion, and  I  cannot  reason  on  it.  An  oath  may  no  doubt  be 
administered,  binding  to  commit  murder,  treason,  or  felony, 
tn  terminit.  But  such  an  oath  could  not  be  in  the  contem- 
plation erf*  the  Legislature,  and  it  would  be  a  proof  of  luna- 
cy rather  than  an  instance  of  guilt ;  but,  at  any  rate,  this 
is  not  the  case  here.  This  oath  makes  no  menuon  of  mur- 
der, treason,  or  felony;  and  its  terms,  therefore,  neither  do 
nor  can  remove  the  necessity  of  explanation ;  and  we  recur 
to  the  true  question,  which  is,  whether  it  be  necessary  to 
specify  in  the  indictment  any  crime  at  all,  either  muraer, 
felony,  or  treason  ?  I  am  clearly  of  opinion  that  it  is. 

3.  But  the  prosecutor  has  specified  treason,  and  this 
leads  me  to  the  third  question  which  I  have  mentioned— 
whether  the  specification  and  description  in  this  indictment, 
of  the  treason  said  to  be  contemplated,  be  accurate  and  eor- 
reet,  and  such  as  the  Court  can  sustain  ? 

The  indictment  sets  forth,  that  the  oath  purported  or 
intended  to  bind  the  persons  taking  the  same  to  commit 
treason,  by  obtaining  annual  parliaments  and  universal  suf- 
frage, by  physical  strength  or  force,  and  thereby  effecting 
the  subversion  of  the  established  government,  laws,  and  con*> 
stitution  of  this  kingdom,  by  unlawful  and  violent  meand. 
This  is  a  description,  and  the  only  description  contained  in 
this  indictment,  of  the  crime  charged.  Then,  as  it  appears 
to  me,  the  treason  of  obtaining  annual  parliaments  and  uni- 
versal suffhige  by  physical  strength  or  force,  is  the  treason 
to  which  the  oath  is  alleged  to  bind.  Now,  is  this  a  trea- 
son ?  The  prosecutor  says  he  has  done  what  he  was  not 
hound  to  do.  He  has  set  fbrth  the  treason  in  the  words  I 
have  read.  If  it  be  treason  to  obtain  annual  parliaments  and 
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UDiTOVal  sufinge,  by  phyaictl  rtrength  or  (arcCf  nmUomaguw 
must  it  be  treason  todBTectthe  subremoo  of  the  establisheci 
governmentt  laws,  and  oonsututkm  of  this  kingdom,  by  un- 
lawful and  Solent  means?  Yet  thb  latter  has  been  solemnly 
adjudged  not  to  be  treason.  The  indictment  is  thesame,  as 
if  It  had  said,  that  the  oath  bound  to  obtain  annual  parlia- 
ments, &C.  and  thereby  to  commit  treason,  or  to  effect  the 
subvernoQ  of  the  established  government,  he  and  thereby 
to  commit  treason.  In  short,  if  we  sustain  this  indictment, 
we  must  delare  that  it  is  treason  to  obtain  annual  parlia- 
ments, and  so  on ;  or  to  efiect  the  subversion  of  the  esta- 
blished  govemmentt  and  so  on ;  we  must  find  this  to  be 
treason,  that  is,  we  must  declare  a  new  treason.     The 


of  Trenlian  is  familiar  to  us,  I  cannot  speak  of  it  so  %htly 
as  the  learned  judge  who  spoke  last  Tresilian  su&red 
most  justly ;  and  of  this  I  am  sure,  there  is  not  one  of  us 
but  would  rather  suffer  his  punishment  than  incur  his 
guilt  But  the  case  of  Straffora,  at  least,  cannot  be  thus 
spoken  of.  He  was  impeached  and  attainted,  as  we  alt 
know,  of  high  treason,^  tndeavourine  to  subvert  the  andeni 
and  fip^danuntal  laws  and  government  of  his  Majesty's  realms  z 
almost  the  identical  words,  and  words  of  precisely  the  same 
import  with  those  employed  to  designate  treascm  in  this  in- 
dictment. We  all  know  the  result  The  attainder  of  Lord 
StndBTord  was  reversed  by  parliament ;  and  whatever  may 
be  the  <ipini<m  entertained  by  the  conduct  of  that  unhappy 
nobleman,  I  believe  there  never  has  been  but  one  sentiment 
as  to  the  propriety  of  this  act  of  reversal.  Now  the 
preamble  of  tins  act  expressly  bears,  that  <<  the  late  Earl  of 
*<  Strafford  was  impeached  of  high  treason,  upon  pretence 
<<  of  endeavouring  to  subvert  the  fundamental  laws ;  that 
<<  he  was  condemned  upon  accumulative  treas(ms,none  of  the 
^<  pretended  crimes  being  treason  apart.^  And  for  these 
and  other  causes,  the  act  of  attainder  was  repealed,  revok- 
ed, and  reversed.  Consider  the  two  questions  I  have  stat« 
ed  under  this  head,  combined  together,  and  you  will  see 
that  we  are  reduced  to  this  dilemma ;  either  we  must  find 
that  this  oath  binds  to  commit  a  capital  crime,  when  the 
prosecutor  cannot  tell  what  that  crime  is,  or  we  must  de- 
clare a  new  treason.  See  how  your  record  will  appear. 
A  man  is  tried,  convicted,  and  executed,  and  for  what? 
Why  for  administering  an  oath  binding  to  commit  treason. 
And  what  is  the  treason  ?  Why  it  is  the  treason  <xf  obtain* 
ing  annual  parliaments  and  universal  suffrage  by  physical 
strength  or  loroe ;  or  else  it  is  a  treason  which  the  proeecuo 
tor  cannot  de8czibe--a  treason  without  a  name. 
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I  eome  now  to  the  fourth  question  which  I  propose  to 
oonsider.  This  is  the  question  treated  in  the  supplemental 
IT  information  for  the  prisoner.  There  is  nothing  inoon- 
autent  in  this  argument*  It  proceeds  on  the  assumption, 
that  upon  the  omer  points  of  the  case  the  prosecutor  haa 
been  successful,  and  then  it  is  siod  this  difficulty  remains, 
that  if  he  have  suffidently  described  the  oath  as  binding  to 
commit  high  treason,  then  he  has  made  out  that  the  aomi- 
nistering  such  an  oath  is  in  itself  an  act  of  high  treason, 
and  cannot  be  tried  as  a  felony. 

Now,  whether  this  indictment  discloses  a  case  of  treason, 
I  cannot  tell,  as  the  crime  is  not  specified.  It  may,  or  it 
may  not  be  treason,  and  this  is  a  very  powerful  aclditional 
argument  for  the  necessity  of  the  prosecutor*s  specifying 
and  describing  in  his  indictment  the  crime,  to  the  commis* 
aion  of  which  he  states  that  the  oath  imports  an  obligation. 

Though  the  authorities  on  this  point  are  English  autho- 
rities, yet  the  question  is  one  of  Scotch  law,  and  I  cannot 
be  permitted  to  say  that  I  am  ignorant  of  the  law  of  Enr- 
land  on  this  subject,  for  it  is  the  law  of  Scotland  also.  It 
appears  to  me  to  be  a  point  made  out,  that  felony  merges 
in  treason.  As  to  this,  the'Mithorities  in  pages  14  and  15 
<if  the  supplementary  informaUon  for  the  prisoner  are  con- 
clusive, particularly  Foster^s  observation  in  the  case  in 
Dyer;  and  this  being  the  law  of  England,  I  think  that,  in 
cases  of  hig^  treason,  it  must  be  the  law  of  Scotland.  By 
the  act  of  Anne,  high  treason  must  be  tried  in  Scotland  in 
the  same  manner  as  in  England.  That  which  is  high  trea* 
son  may  also  be  a  felony.  But  if  it  be  tried  here  as  a  felo- 
ny, the  act  of  Anne  is  violated.  By  that  statute,  any  act  or 
acts  acnounting  to  high  treason  must  be  tried  as  high  treason 
is  tried  in  England.  The  law  has  in  view  what  the  crime 
ts,  not  what  it  may  be  demmifiaied ;  and  if  the  crime  charg- 
ed be  treason,  the  trial  of  it  must  proceed  in  the  manner 
directed  by  this  statute.  And  further,  the  law  of  high  trea* 
son  in  England  is  the  law  of  high  treason  in  Scotland. 
The  law  of  high  treason  is  the  same  in  both  countries.  But 
the  law  of  high  treason  in  Scotlaild  must  be  altogether 
different  from  the  English  law  of  high  treason,  if  an  dibnce 
may  be  tried  as  a  felony  in  Scotland,  whieh,  in  England, 
must  and  could  only  be  tried  as  high  treason.  The  mode 
of  proceeding,  no  doubt,  in  such  a  case,  in  the  two  coun- 
tries, is  different.  The  case  supposes,  that  if  the  ofience  is 
char^  as  a  felony,  and  consequently  the  procedure,  in  the 
first  rastance,  will  be  according  to  the  law  of  felony  in  each 
poultry,  and  their  li|W  of  felony  is  different,  althouj^  their 
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law  of  high  treason  be  the  saine.    But  for  tb»  reana  we 
are  bound  not  to  permit  an  offence  amounting  to  hig^ 
treason  to  be  tried  here  as  a  felony.     The  thing  cannot  be 
done  here  in  the  same  way  in  which  it  is  done  in  £i}giMid(, 
but  still  it  must  be  done.     In  England,  the  tiiali»  iSWr  it 
is  begun,  may  be  stopped.    This  is  not  so  heve^   Bui  heve^ 
if  the  facts  are  disclosed  as  they  ought  to  be,  in  the  iiidiet- 
ment,  the  Court  must  thence  see  whether  it  be  a  case  of 
treason,  and  stop  it  if  it  be  so,  before  sending  it  to  a  juiy . 
Reference  has  been  made  to  cases  formerly  tried  here  of  se- 
dition.   I  remember  perfectly  well  what  was  said  en  one  of 
those  occasions,  1^  one  whose  name  can  never  be  mention 
ed  in  this  place  without  veneration  ;  I  mean  the  htte  Piwsft* 
dent  Blair,  who  was  then  SoUcitor^GeaeraL     It  was-  the 
case  of  Gerald.     I  was  counsel  for  the  prisoner.     I  wate 
then  a  very  young  man  at  the  bar,  and  the  eirdwrntanee 
made  a  corresponding  impression  on  me.     It  wns^  in  Hct^ 
one  of  the  first  cants  of  importance  that  I  bad  been  en^- 
cemed  iij.     I  stated  that  the  fiscts  charged,  if  m^  dunp^ 
amounted  to  high  treason.    Mr  Solidtoi^Generat  Blmr  cM 
not  state  that  it  was  no  matter  ■  that  be  was  at  liberty  to 
proceed  ttther  as  for  high  treanon,  or  aa  for  felony,  at  hia 
'  pleasure.    But  he  stated,  that  if  I  could  mtdte  ilt  out  to  be 
a  case  of  treason,  be  would  be  much  obliged  to  me^  that  he 
would  take  the  hint;   that  he  would  abandon  that  iii. 
dictment,    and   would   proceed  against   the  prisoDer  for 
high  treason  accordingly.     I  will  put  the  case  of  an  indies 
ment  for  theft,  aggravated  by  house-breaking,  and  that  the 
facts  disdosed  ia  the  minor  proposition  are  the  attack  and 
capture  of  the  castle  of  Edintnirgh  by  an  armed  force,  and 
the  plundering  it  of  its  stores  and  ammunition.     No  doubt 
this  is  a  theft  and  housebreaking ;  but  would  we  consent  to 
try  this  as  a  felony  P  or  should  we  not  dismiss  such  an  in* 
dictment?  Such  is  the  ease,  independent  of  the  tennaof 
this  act  of  Parliament,  the  52d  of  the  Eii^,  on  which  this 
indictment  is  laid.  But  it  is  said,  that  the  last  clause  in  thia 
act  excludes  the  common  law  doctrine  of  felony  merging  ia 
treason.    This  clause  is  in  these  words.    [Here  his  Lord- 
ship read  the  clause.}   This  is  the  clause  on  which  the  pro- 
secutor  founds  his  argument.     The  preceding  part  of  the 
statute  would  afford  no  room  for  arguing  that  the  doctrine 
of  merging  did  not  apply  to  cases  under  this  act  as  much  aa 
to  any  other ;  and  this  clause  af^iears  to  me  to  go  very  ftr, 
though  I  doubt  if  it  goes  far  enough  to  support  the  prose- 
cutor's argument.   For  what  is  his  gloss  on  tne  dauee  ?  He 
siiys,  firsts  that  by  this  else  ofienoessm juatiog     t»  treaao  n 
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0Mm  UMiAe  tAmaiiBf  Or  aie  triable  m  felontet ;  and,  woondhr, 

thai  by  this  dmrn  these  offeDoes  naj  be  tried  aad  punisli* 

•A  eiiher  as  iidoiiies  or  as  treasons.    Neur,  if  siieb  be  the 

k*port  and  effect  of  tbk  daasr,  it  must  be  admitted  that  it 

mMea  an  immense  inroadt  botli  on  common  and  statoiory 

law.    Funheri  it  must  be  admitted,  that  all  this  is  done  by 

iaaniieatioit  dierely.     If  this  were  the  intention  of  the  Le- 

^iaiailarey  why  did  it  not  say  so  expmssiy  ?  Ftrst,  it  is  said 

It  detlares  a  trensim  to  befelony,  or  to  be  triable  as  felony. 

See  how  an  aot  of  the  same  soft  is  treated  of  by  the  Arse 

aattberiues  in  the  kw,  the  first  aocboffties  in  oar  law,  for 

tiie  laws  are  the  same.     [Here  his  Lordship  read  from  p* 

37.  and  p.  99.  of  the  snppktinentary  inferuMtion,  the  act 

3d  H.  VII.  €.14.  Lord  Coke's  okertation  diereon.    Lord 

Hale's  P.  a  pages  1 1 1,  860«  86t;  aed  Judge  Foster,  pages 

300,  201.]    Lord  Coke  and  Lord  HMe  state  the  enacting 

an  ofience  to  be  a  felony  Co  be  a,  jfodgment  of  Parliament, 

tfasft  k  was  not  treason  3  and  Judge  Foster  says,  that  Hate's 

mmam  fat  bare  words  not  being  an  e'rer-act  of  treason, 

fibimded  on  acts  which  make  the  speaking  ilhoee  words  fehv^ 

Dy  «>r  Boisdemeanoor,  are  iraanswersMe.    For,  he  says,  if 

these  words  had  been  deemed  overt-acts  by  the  statutes  of 

'txeasons,  the  Lepslatuve  could  not  with  any  tort  of  consis* 

tency  have  treated  them  as  felony  or  misdemeanour.   And, 

be  miA,  in  a  note  to  the  same  purpose,  I  rely  on  diosa  acts 

wiiich  make  words  felony  or  misdiemeanour.    Theprosscu- 

tnr  swysi  that  that  is  done  by  this  aet^  which  Hats  gays  it 

oaimot  be  tbeeght  that  Parliament  would  do ;  and  what 

Foster  says,  it  coeld  not  wiHh  any  sort  of  eonsisteiic}^  do. 

But,  I  admit,  that,  if  the  words  of  the  act  were  explicit,  it 

would  be  of  ne  use  to  <{aote  those  audroricies.    The  Legts- 

kcure  imty  do  that  whieh  Hale  atfys  it  esneot  be  suppMed 

it  would  dOf  and  which  Fester  er^s  it  soukt  not  do  with  any 

aost  of  eonsHiteney,  and,  if  it  does  so,  we  must  bend  to  its 

authority.  But  where  it  has  not  done  sd  expressly,  and  whew 

bjr  inferenee  and  implication  such  a  meaning  is  to  be  ex* 

tracted,  the  authorities  fefcrred  to  seem  sufficient  to  pre* 

vent  otiff  adopting  such  an  interpfetaciom    Bdt  there  is 

another  act  which  does  make  certain'  treasons  triable  as  ft« 

lemes,  the  act  of  the  99th  and  40lh  of  the  King^  which  ir 

quoted  in  this  information ;  and  see  in  what  manner  it  has 

proceeded,  in  order  to  accomplish  this  matter  ^Here  his 

Lordship  read  the  act  S9th  and  40th  Geo.  III.  &  9S,  de- 

daring  that  in  cases  of  high  treason^  in  oompsssing  the 

King's  death,  where  the  overt-act  shall  be  his  assassination 

or  any  direct  attack  against  his  life,  tbe  perseik  shall  be  in* 
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dieted  and  triedyftsif  chafged  mdiniiitder.]--^Bat  tbe  pro-* 
•eeutor  8qr«f  seoondlj,  mdi  ofhooes  are  triable  and  nutj 
be  pioeecutad  other  as  fekmies  or  as  treasons.    This  ap- 
pears to  me  to  be  the  most  extraordinary  part  of  the  whole 
aigument — In  saying  this,  I  look  to  the  ooosequenoes  that 
must  inevitably  follow  from  such  a  regulation— 1st,  as  they 
affect  the  safety  of  the  subject,  who  maj  thus  be  tried  sub- 
stantially for  treason,  and  punished  with  death,  alAough 
deprivea  of  all  those  benefitt  and  safeguards,  whichi  in 
cases  of  treason,  have  been  deemed  necessary  for  his  pK»» 
taction.  I  look  next  to  the  safety  and  dignity  of  the  Crown 
itself.    The  greatest  crimes  against  the  Crown  may  thus 
escape  from  justice.    I  put  the  case  of  an  oath  to  provide 
poison  for  the  Einff,  or  of  a  person  takii^  an  oath  lo  ad- 
minister poison  to  £e  King,  and  that  the  poison  is  actually 
provided ;  vet  this  person  may  be  tried  only  fer  a  trana- 
portable  fdonyf-Hnaj  evm  lie  tried  under  the  act,  the 
37th  of  the  lung,  by  whin  be  can  only  be  transported  fixr 
seven  years.  It  appears  lo  me  a  veiy  difiSeuk  Boatler  to  put 
8ud&  an  interpretation  on  this  acL     I  tUnk  this  clause  not 
unattended  with  difficulty ;  but,  on  the  iriiole,  I  incline  to 
adopt  the  explanatbn  wmch  b  very  imjeniously  ^ven  by 
the  counsel  for  the  prisoner  in  the  suppbmentary  mforma- 


It  is  not,  however,  necessaiy  for  me,  in  the  view  I  have 
of  this  case^  to  determine  this  noint  I  have  not  gotao&r. 
I  am  clearly  of  opinion,  that  the  indictment  is  not  relevant 
on  the  other  grounds  which  I  have  stated,  and  that  it  caiw 
not  be  remitted  to  the  knowledge  of  an  Assize, 

Loan  PiTMiLLv.—* In  forming  my  opinion  upon  the  re^ 
levancy  of  the  indictment,  I  find  it  necessary  to  begin  by 
fixing  the  true  import  of  the  oath,  for  administering  which 
the  indictment  has  been  raised  against  the  prisoner  at  tbe 
bar.  In  considering  this  point,  there  are  two  ouestions  to 
be  attended  to,  one  a  question  of  fact,  the  other  a  ques- 
tion of  law.  We  must  first  fix  in  our  mindsi,  what,  in 
point  of  fact,  the  acts  were,  what  the  line  of  conduct  was, 
which  the  persons  taking  this  oath  were  bound  to  perform 
and  to  follow;  and  next,  we  must  determine,  in  law,  whe- 
ther  these  facts,  and  that  line  of  conduct,  would  have  am- 
ounted to  treason. 

In  considering  the  first  of  these  matters,  via.  the  im- 
port of  the  obligation,  I  agree  completelv  with  the  coun- 
sel for  the  prisoner,  that  we  are  to  consider,  not  what  tbe 
administrator  int^nd^,  l>ut  wl^at  the  oath  itself  purpoiptii 


The  act  of  ParliAment  speaks  of  an  oath  purporting  or  tsi.  - 
lemU^;  aad,  as  has  been  remarked  bjr  Lord  Gillies,  in 
that  respect,  this  act  is  dbtinguished  from  the  former  act 
S7th  George  III.  which  speaks  of  an  oath  purporting  or 
intended. 

At  the  same  time,  this  obsenration  is  subject  to  a  cer- 
tain degree  of  explanation.  The  act  speaks  of  an  oath 
purporting  or  intending.  The  word  <<  intending"^  cannot 
be  taken  as  surplusaj^e.  It  must  hare  a  meaning  differ- 
ent from  the  meamng  of  the  word  *^  purporting.^  The 
case  in  Uie  view  of  the  legislature  must  hare  been  the  case 
of  an  oath  which  is  ambiguouslj  or  mysteriously  express- 
ed, the  purport  of  which  may  not  be  clear  to  those  who 
hare  not  the  key,  but  the  intenti^  of  which  may  be  mat- 
ter of  proof.  In  illustration  of  this,  I  may  remind  your 
Lordships  of  a  late  trial  for  forgery,  in  which  we  had  a 
letter  from  an  accomplice,  to  the  prisoner,  produced,  de- 
nring  him  to  send  **  soft  gooda^  or  <<  aoft  yam^  mean* 
ing  by  this  expression,  as  appeared  from  the  eridence, 
forged  notes.  Now  this  was  a  letter  intending^  though  not 
purporting  a  commission  for  forged  bank  of  England  notes. 
This  is  the  kind  of  case  which  must  have  been  in  the  riew 
of  the  legislature,  when  these  words,  purporting  or  in* 
Undifig  were  inserted  in  this  act  of  parliament. 

It  is  erident,  howerer,  that  this  remark  has  little  prac- 
tical application  at  present :  For  the  public  prosecutor 
does  not  say  that  the  oath  given  in  the  indictment  had 
any  secret  intenlion  different  from  its  purport^  and  he  does 
not  state  facts  on  which  such  an  allegation  might  have 
rested. 

I  also  agree  with  the  prisoner's  counsel,  that  in  consi- 
dering the  import  of  this  oath,  if  there  be  any  thing 
doubtful  in  it,  the  presumption  must  be  in  favour  of  in- 
nocence. I  do  not  indeed  see  that  there  is  room  for  the 
application  of  the  maxim  referred  to  by  counsel,  <*  id 
tanium  possumus  quod  de  jure possumut^  6ut  we  are  not 
to  presume  guilt  because  the  public  prosecutor  alleges 
Ifuiit  We  must  see  euilt  made  out  before  yielding  our 
belief;  and  until  guut  is  established,  we  must  hold  the 
presumption  to  be  in  favour  of  innocence. 

In  the  next  place,  it  is  plain,  that  in  construing  the  oath, 
we  must  take  the  whole  oath  together,  and  consider  it,  as 
one  part  of  it  bears  upon  another ;  not  as  five  or  six  differ- 
ent  oaths»  but  as  different  parts  of  the  same  oath. 

Now»  when  this  is  done,  it  does  not  appear  to  me  that 
t|iere  is  room  for  any  doubt  about  the  import  of  the  oath. 
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The  leading  proposition  is,  that  the  talcer  is  to  support 
<<  the  same,   that  is,  to  support  his  endeavours  <'  to  obtain 
<<  for  all  the  people  in  Great  Britain  and  Ireland,  not  dia- 
^<  qualified  bj  crimes  or  insanity,  the  elective  franchise,  at 
<<  tne  age  of  21,  with  free  and  equal  representation,  and 
<<  annual  parliaments,  to  the  utmost  of  his  power,  either 
«<  bj  moral  or  physical  strength  (or  force),  as  the  case  majr 
**  require.*^    Here  it  must  be  observed,  first,  that  physical 
■trench,  or  force,  is  directly  opposed  to,  and  contradis- 
tinguished from  moral  strength  ;  and,  next,  we  must  at^ 
tend  to  the  circumstances  in  which  this  great  struggle  warn 
to  be  made.     The  taker  of  the  oath  is  to  prepare  for  the 
attainment  of  the  objects,  <<  by  endearouriog  to  form  • 
*^  brotherhood  of  affection  amongst  Britons  of  every  de- 
<<  scription,  who  are  considered  worthy  of  confidence." 
Then  he  is  to  make  his  endeavours  to  obtain  annual  par- 
liaments,  and  universal  suffrage,  <<  by  moral  or  physical 
*<  strength  (or  force),  as  the  case  may  require;**  not  d^ 
fining  or  limiting  the  extent  or  nature  of  these  endeavours, 
except  by  the  necessity  of  the  case.  And,  having  stated  all 
this,  he  swears  *^  that  neither  hopes,  fears,  rewards,  or  pu-* 
*<  nishments,  shall  induce  me  to  inform  on,  or  give  evi- 
^*  dence  against  any  member  or  members,  collectively  or 
<<  individually,  for  any  act  or  expressioa  done  or  made^ 
<«  in  or  out,  in  this  or  similar  societies,  undar  the  punish-^ 
"  ment  of  death,  to  be  inflicted  on  me  by  any  member  or 
«<  members  of  such  societies.    So  help  me  (GhnL  and  keep 
"  me  stedfast^   Thqs  the  oath  plainly  refers  to  numbers ; 
to  those  mimbers  being  linked  in  associations  in  the  strict- 
est confidence ;  to  their  acts  being  such  as  might  bring 
upon  them  trial  and  punishment,  and  requiring  that  they 
should  swear  not  to  inform  upon  one  another  under  pain 
of  death. 

I  have  read  this  oath  again  and  again,  attending,  as  I 
am  bound  to  do,  to  all  its  part«--*not  separating  the  parts^ 
but  taking  them  as  they  bear  upon  one  another;  and  it  b 
impossible  for  me  to  put  any  but  one  construction  upon  it. 

No  doubt  the  introduction  into  this  indictment  of  the 
word  *^  force,"*  strengthens  the  case  on  the  question  of  re- 
levancy, but  the  word  *^  force**  does  not  wpear  to  me  so 
necessary  as  it  does  to  my  brother.  For,  I  take  the  oath 
altogether.  If  the .  clause  in  whieh  the  word  ^^./onc^  ap^ 
pears  had  stood  by  itself,  the  insertion  or  omission  of  this 
word  might  have  been  serious;  but,  taking  the  dause 
along  with  the  rest  of  the  oath^  tim  meaai^g  of  the  whole 
is  clear* 


It  is  in  Tain  to  sa]r»  that  the  Mth  amounte  to  nothing 
more  than  if  it  had  contained  a  mere  rague  engagement 
to  support  uniFersal  suffrage  and  annual  parliaments^  to 
the  utmost  power  of  the  persons  taking  the  oath.  The 
difference  lietireen  such  an  oath  and  the  one  in  the  indict- 
meat  is,  that  the  former  might  comprehend  all  that  is  in 
the  latter,  but  it  would  not  have  necessaril  j  done  so.  There 
would  have  been  room  for  the  legal  presumption  of  inno- 
cence. 

It  is  also  in  vain  to  say,  there  are  many  ways  in  which 
lawful  endeavours,  by  moral  or  physical  strength,  or  force, 
may  be  employed  to  obtain  universal  suffrage  and  annual 
parliaments;  as  making  journeys;  making  speeches;  erect- 
ing hustings ;  keeping  off  crowds,  fcc.  It  is  certainly  true, 
'the  person  taking  the  oath  may  be  bound  to  do  these 
things,  but  is  he  bound  to  do  nothsTig  mare  f  What  means  the 
lirotherhood  of  affection—the  oath  of  8ecrecy*4he  inflic- 
tion of  death  in  case  of  revealing — ^if  all  that  was  intended 
was  to  do  the  innocent  things  above  mentioned  ?  It  is  impos* 
sible  for  any  man,  consulting  soberly  his  reason,  to  think 
such  was  the  meaning  of  the  oath.  There  is  no  presump- 
tion of  innocence,  no  stretch  of  charity,  which  can  warrant 
auch  a  conclusion. 

It  is  said,  there  are  unlawful  acts  by  which  universal 
f  uffrage  and  annual  parliaments  might  be  obtained,  which 
Are  not  treasonable  acts,  as  arresting  members  of  parlia** 
menty  &c.  This  is  true ;  and,  as  the  particular  acts  to  be 
done  are  not  defined  in  the  oath  itself,  it  is  necessary  to 
take  the  whole  oath,  and  to  consider  what  is  the  true  im- 
port of  the  engagement  If  there  were  any  doubt,  I  should 
construe  it  in  mvour  of  innocence ;  but  I  cannot  have  any 
4ottbt5  when,  for  an  object  that  could  only  be  legally  ob- 
tained through  parliament,  physical  strength  or  force,  with 
all  the  concomitants  mentioned  in  the  oath,  was  to  be  em- 
plmred. 

I  do  not  take  it  much  into  account  in  consiaering  Ihe 
case,  that  the  object  to  be  attained  was  annual  parlia* 
mejots  and  universal  suffrage.  In  the  mind  of  every  cool 
inqnirer,  the  effects  of  universal  suffrage  and  annual  par- 
liaments must  be  deprecated ;  but  I  put  the  case  on  the 
aame  footing  as  an  attempt  to  effect  any  law  whatever. 
The  difference  is  only  this,  that  tne  extravagance  of  the 
object  here  in  view  shows  more  distinctly  that  the  parties 
were  determined  to  resort  to  strong  measures.  It  is  the 
means  to  be  resorted  to  for  the  attainment  of  an  object  of 
gf necal  concenn'— the  employment  of  physical  strength  or 
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force  ftpd  the  whole  circumrtances  referml  to  in  tbe  otth^ 
tbat  leave  in  my  mind  no  doubt  as  to  the  nature  of  the 
crimiual  intentions. 

It  is  in  this  view  that  it  appears  to  me  this  word  <<  force** 
is  not  so  important  as  has  been  supposed.  I  shall  just  take 
the  case  that  has  been  put,  for  the  sake  of  argument,  in  the 
very  able  and  ingenious  paper  bj  Mr.  Moucriefi;  I  shaH 
suppose  that  the  oath  might  have  been  binding  in  a  court 
of  law,  and  tbat  the  taker  were  told,  the  blow  is  now  to  be 
struck;  compulsory  measures  are  to  be  used,  and  you 
must  join  us  in  them.  Is  it  possible  to  say  that  he  m^ht 
answer,  I  will  make  speeches,  and  print  them ;  I  will  as- 
sist in  putting  up  hustings,  and  so  forth,  but  I  will  do  no- 
thing illegal.  *<  Id  iaMumponwnut  quod  dtjurt  poasumMM.^ 
The  reply  would  have  been,  You  are  bound  to  do  the 
things  you  mention ;  but  if  you  did  not  mean  to  do  a  great 
deal  more,  you  need  not  have  come  under  such  an  oblige, 
tion. 

Having  said  this  much  on  the  hnport  of  the  oathy  the 
next  question  is  an  inquiry  in  point  of  law. 

Does  the  oath  amount  to  treason  ?  Upon  this  subject  the 
authorities  have  been  so  frequently  referred  to,  so  often 
quoted  in  your  presence,  and  read  by  us  in  private,  and 
are  so  well  stated  in  two  or  three  pi^es  of  the  information 
for  tbe  prosecutor,  that  I  shall  not  detain  yon  by  going 
•  over  them.   The  principle  is  simply  this :  that  an  attempt 
to  obtain,  by  open  forccy  such  objects  as  were  in  view,  with 
or  without  warlike  instruments^  is  the  crime  of  treaso». 
And  I  shall  only  make  this  observation,  tbat,  even  if  the 
measures  complained  of  by  the  parties  to  the  oath  were 
not  sanctioned  by  law,  yet  it  would  be  the  crime  of  trea- 
son to  introduce  new  measures  of  general  concern  by  force» 
and  without  the  intervention  of  parliament;   and  still 
more  when  the  attempt  is  to  overturn  what  is  sanctioned 
by  law.     I  shall  iust  beg  leave  to  read  what  Judge  Foster 
aays,  in  stating  the  case  of  Damaree:  «<  If,**  says  he,  <*  the 
«*  meeting-houses  of  tbe  Protestant  dissenters  had  been 
<«  erected  and  supported  in  defiance  of  all  law,  a  rising  to 
*<  destroy  such  houses  in  general  would  have  fallen  under 
«<  the  rule  laid  down  in  Keiling,  with  regard  to  the  demo* 
**  rmhing  all  bawdy-houses.     But  since  the  meeting-houses 
V  of  Protestant  dissenters  are,  by  the  toleration  act,  taken 
«  under  the  protection  of  the  law,  the  insurrection  in  the 
«  present  case  was  to  be  considered  as  a  public  declaration 
<<  by  tbe  rabble  against  that  act,  and  an  attempt  to  render 
"  it  ineffectual  by  numbers  and  open  force:"*  an  attempt 
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l)j  force  and  Tiolence-to  take  law  into  their  hands,  and 
i)ring  about  a  matter  of  general  concern. 

Without  adding  more  on  this  point 'of  the  case,  I  am 
'  iCiearly  of  opinion,  that  the  oath  purports  and  intends  an 
.«>blJgation  to  do  certain  things;  which  things,  if  done,  would 
liav'e  amounted  by  law  to  the  crime  of  treason.  In  giving 
this  opinion,  I  feel  all  the  consequences  which  have  been 
jso  eloquently  stated  by  my  brother.  I  admit,  that  if  the  jury 
Miali  think  otherwise,  they  will  differ  from  the  opinion  of 
the  Court — but  this  I  cannot  help-*I  am  bound  to  give 
sny  opiaion  upon  the  relevancy  of  the  indictment.  I  am 
teuno,  in  doing  so,  to  judge  of  the  import  of  the  oath.  I 
do  it  conscientiously,  and  the  jury  will  do  the  same. 

The  next  question  is,  whether  the  indictment  is  not  re- 
levant; because  it  does  not  specify  the  kind  of  treason 
which  the  persons  taking  the  oath  were  bound  to  commit  ? 
This,  I  apprehend,  is  strictly  and  entirely  a  question  about 
tbe  technical  form  of  an  indictment  by  the  law  of  Scot* 
land.  It  does  not  appear  to  me  to  embrace  any  question 
of  the  law  of  treason  whatever.  It  goes  to  a  question  of 
form  only,  and  must  be  regulated  by  general  principles  ap- 
plicable to  other  cases,  as  well  as  to  that  of  treaso^. 

The  major  proposition  does  not  charge  the  crime  of 
treason.  It  charges  the  statutory  felony  of  administering 
an  oath,  purporting  or  intending  to  commit  treason.  It 
IS  founded  entirely  upon  the  act  of  the  58d  of  the  King. 
It  n^er^ly  recites  the  act ;  it  quotes  the  whole  three  clauses 
engrossed  in  the  act  of  Parliament. 

what  then  does  the  mimr  proposition  do  ?  First,  it  as* 
serts,  as  is  necessary  in  every  indictment,  that  the  pannel 
is  guilty  of  one  or  other  of  the  crimes  charged  in  the  major 
proposition.  After  making  this  assertion,  it  goes  on  to  the 
assumption;  and  it  mentions  distinctly  the  times  when  this 
is  said  to  have  been  dene,  the  places,  the  persons  to  whom 
the  oath  is  said  to  have  been  administered.  All  this  is  dis* 
tinctly  pointed  out.  The  manner  of  the  criminal  act  is  next 
announced,  in  the  6est  way  it  could  be  done,  by  engrossing 
tbe  oath  itself.  The  minor  proposition  goes  on  to  say,  that 
tbe  oath  purports  to  bind  to  commit  treason.  This  is  an, 
inference  in  faw  that  is  to  be  judged  of  from  the  oath  it- 
self. 

This  matter  may  be  illustrated  by  an  example.— Sup* 
pose  an  indictment  accused  a  person  of  murder.  The  minor 
proposition  must  state  the  manner  of  committing  the  crime, 
irhether  it  was  by  stabbing,  or  poisoning,  or  otherwise^. 
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^o  state  gettet^llf  tbe  crime  of  murdep  would  not  do  ; 
but  the  manner  of  committing  it  must  be  mentioned. 
But,  if  it  were  an  indictment  under  the  5Sd  of  the  King, 
for  administering  an  oath  purporting  or  intending  to  bin4 
to  commit  murder^  and  if  the  oath  bore  in  general,  and  withi- 
Ottt  further  specification,  that  the  taker  was  to  murder  all 
who  should  oppose  him,  it  would  not  be  necessary  to  do 
any  thine  more  in  the  indictment,  than  just  to  libel  the 
oath  itseir,  md  then  assert  in  general  terms  that  it  purport- 
ed to  bind  to  commit  wider. 

It  is  said,  there  are  many  felonies,  mid  many  tmmmtm^ 
and  that  it  is  necessary  therefcNre  to  specify  the  kind  of  trea- 
son contemplated.  Cases  were  ingeniously  put^-one  of 
felony,  and  one  of  treason.  The  case  of  an  oath  binding 
to  commit  a  felony  was  first  stated  by  Mr.  Cranstoun :  the 
case  was  put  of  a  person  bound  to  carry  away  a  certain 
quantity  of  com  i  and,  it  was  said,  the  public  prosecutor 
could  not  recite  the  oath,  and  then  generally  and  yaguelj 
assert,  that  it  bound  to  commit  a  felony,  as  it  might  be  one 
of  many  different  felonies.  In  the  same  way,  a  case  was 
put  of  a  treason  said  to  be  committed,  by  an  oath  binding 
the  taker  to  deliver  goods  or  money  to  a  person  in  l^rance, 
which  it  was  said  might  amount  to  one  or  other  of  rarious 
treascms 

But  observe,  there  is  in  the  cases  put,  not  a  mere  f^ 
serai  engagement  to  do  whatever  may  be  required,  as  in 
the  case  m  the  oath  libelled,  but  an  engagement  to  do  m 
particular  act,  carrying  away  corn  in  the  one  case,  and  de* 
livering  goods  to  a  person  in  France  in  the  other.  In  such 
cases,  it  may  be,  that  the  public  prosecutor  should  inquire 
about  the  particular  felony,  or  treason  in  contemplation^ 
and  explain  it  in  the  minor  proposition. 

But  there  appears  to  me  to  be,  independent  of  what  has 
now  been  observed,  a  decisive  answer  to  this  objection  to 
the  indictmeot  under  consideration.  The  objection  is^ 
that  the  indictment  ought  to  have  specified  the  particular 
treason  which  the  takers  are  said  to  be  bound  to  commit. 
That  without  such  specification,  one  or  more  jurymen  may 
have  one  kind  of  treason  in  view,  and  others  may  contem* 
plate  other  treasons* 

Now,  it  is  admitted  into  the  information  for  the  pannel, 
and  no  lawyer  could  venture  to  dispute  it,  that  the  case 
might  have  been  laid  alternatively  ua  an  oath  binding  to 
commit  one  specified  treason,  or  otherwise  a  different  kind 
of  treason  also  specified,  and  so  on  through  the  whole  ca- 
talogue. The  words  of  the  panners  information  are,  (p 
41.)    **  The  informant  is  not  at  present  advised  of  any 
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f*  objetfion  thut  ^ould  be  made  to  an  indiettfi^ikt  in  tbii 
<^  Court,  which  hid  the  case  alternatively  as  an  oath  bind** 
<<  itxg  to  comoass  the  King^s  death ;  or  otfier%uiie^  an  oath 
*<  binding  to  levy  war;  6r  otherwise^  an  oath  binding  to  con«^ 
«<  spire  to  levy  war,  ktP  In  short,  the  public  prdse^utor 
had  nothing  to  do  but  to  enumerate  all  the  different  kinds 
of  treason.  He  might  have  taken  the  nmge  of  all  the 
i^easons  known  in  the  law ;  .aad,  it  is  admitted,  that  thii 
would  have  beeost  relevant  libel. 

Ve^,  I  would  ask,  what  better  iilformatton  cotid 
hafve  been  given  to  the  prisoner  by  such  an  ii^dictmenty 
to  enable  him  t6  prepare  for  his  trial,  or  to  i!i8  to  j^jj;<^ 
of  the  relevancy  of  the  indictment,  or  t6  the  jury  to 
guide  them  \n  theiir  deliberation^?  Is  it  better  for  the  pA^ 
aoner,  the  Court,  or  th^  jury,  to  state  the  charge  as  is  here 
dottci  or  to  state  that  the  oath  was  an  oath  purportiin^ 
to  bind  to  commit  treason  by  compassing  the  Kiiig^^ 
death,  or  by  levying  war,  or  hj  adhering  to  the  Kxt^i 
enemies,  and  so  on  ?  No  faii^ther  information  ^ur^  is  givenl 
in  the  one  case  than  in  the  other.  I  cannot  cottcetve^ 
therefore,  why  it  should  be  stated  as  necessary  io  specify 
the  treason  in  this  indictment.  The  only  purpose  on  account 
bf  which  this  is  ever  required  i^,  thM  the  prisoner  and  Che 
Court  mny  know  what  be  is  accused  of,  and  for  what  he  i^ 
brought  to  his  trial.  In  a  charge  of  inurder,  it  is  necessary 
to^  ten  him  whether  it  was  by  stabbing'  or  knocktikg  downi 
or  in  what  matner  the  crime  was  committed,  that  he  may 
prepare  for  bis  defence,  and  that  the  Court  may  judge  of  the 
f  elei^ancy.  If  a  man  be  accused  of  murder,  and  the  thing 
he  has  done  do  not  amount  to  murder,  the  Court  will  itf- 
terrispt  the  trial.  If  the  manner  of  the  act  were  not  ^* 
dfted,  the  Court  might  find  relevant  Whtft  they  wonid  not 
think  so  if  they  knew  the  facts. 

,  The  next  point  I  am  to  consider,  is,  the  fihilt  fi>und  witK 
the  indictment,  in  statbg  that  (he  oath  bound  the  persons 
taking  it  ^'  tb  commit  treason,  by  obtaining  annual  pHrlia- 
'<  ments  and  universal  suffirage  by  physical  strength  or  fohse^ 
*'  and  therebv  effecting  the  subvefsibn  of  the  esrablished  got: 
^*  vemment,  laws,  and  constitiftion  of  this  kingdom,  by  un'-*' 
**  lawAil  and  violent  means."^  It  is  said/'&is  is  a  definition  of 
an  alleged  treason,  and  that  it  introduces  a  new  species  of 
treason  not  recognized  by  the  hiw  of  this  country. 

My  answer  is,  1st,  TUatthe  passage  ^uottd  is  no  i^iiion 
of  treason — no  descripiion  of  tfeason^-^And  it  could  not  hav» 
been  introduced  in  that  part  of  the  ihdietmeiK,  if  it  had  beett 


68 

intended  as  a  definition  or  desoription  of  the  aUeged  trauoKj 
It  is  oal^  a  brief  statement  by  tne  public  prosecutor  of  what 
he  says  is  the  import  of  the  oath,  and  of  what  would  be  the 
consequences ;  firsts  of  what  the  oatli  bound  those  who  took  it 
to  do ;  andy  next,  of  the  result  which  he  said  would  have  fd* 
Jowed,  if  the  thin^  had  been  done.     He  says,  before  quoting 
the  oath,  that  it  is  an  oath  bindiqg  the  takers  to  obtain  uni- 
yef[sal  suffirafle  and  annual  parliaments  by  physical  stra^b 
or  force;  and  then  he  states  his  inference,  that  if  thc^yhad 
^one  so,  they  would  haire  efiected  the  ^bversion  pf  the  esta* 
)>lished  govemmenty  laws,  and  constitution  of  this  kingdom, 
by  unlawful  and  yiolent  means.     I  am  as  much  satimed  as 
any  person  Qai^  ba,  that,  if  the. words  above  quoted  amounted 
to  a  char^  of  a  particiflar  treason,  if  that  were  to  be  viewed 
|u  a  description  of  a  treason  all^ped  against  the  punuer,  w^ 
could  not  h^ve  sqstained  the  indictment.     But  there  is  a 
Fide  distinction  between  the  prosecutor  siving  his  own  account 
pf  particular  things  that  were  to ,  be  done,  and  dn^wing  his 
'  pwn  conclusion,  and  ius  stating  these  things  as  a  suhstantivQ 
treason. 

2<i/yi  The  words  above  quoted  from  the  indictn^ent  are 
surplusage.  The  public  prosecutor  was  not  under  the  necesr 
sity  of  stating  any  thing  of  this.  He  might  have  stepped  in 
his  description  at  the  word  *^  treaaon,""  but  he  has  gone  on ; 
and,  I  dp  not  think  he  has,  by  doing  so,  made  the  indictment 
^tber  better  or  woi^se.  In  a  case  of  rape,  where,  after  the  fact 
had  been  stated,  the-  de^  was  said  to  have  been  committedt 
by  having  carnal  d«iling  with  the  woman^s  body,  it  was  ob- 
jected, that  this  might  have  been  some  infcarior  abuse  of  the 
woman^s  person.  But  the  answer,  which  was  sustained  by  the 
Court,  was,  that^  the  expressions  objected  to  were  mere  snr* 
plusage ;  that  the  ci;ime  was  properly  charged  in  the  majoc 
proposition,  and  the  alleged  facts  distinctly  set  forth  in  the 
first  part  of  the  mnw.   ' 

The  last  point  of  this  case,  which  deserves  consideration,  i^ 
the  question.  Whether  this  crime,  being  treason,  we  must  hold 
that  the  felony  merges  in  the  treason,  and  cannot  be  tried  as 
a  felony?  I  agr^e  yrith  my  brother,  that  the  distiuisition 
upon  this  subject,  in  Mr.  Grant^s  pa|)er,  is  ingenious  and 
able*  I  read  the  argument  with  great  pleasure,  and  obuin^ 
4)d  much  information  from  it.  But,  after  giving  it  full  con« 
sideration,  it  does  nqt  appear  to  me  to  be  well  founded. 

Upon  this  branch  of  the  case,  I  observe^  \firstt  that  the 
common  law  maxim  of  the  law  of  England,  that  the  greater 
erin^  drowns  the  lesser,  is  directly  the  reverse  of  the  common 
law  maxim  of  this  country.    Here,  it  is  well  established,  that 
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%l^ta  a  fiiet  amounts  to  one  or  other  crime  o^  diflfer^t  denoi 
fmnations,  it  is  in  the  power  of  the  public  jprosectftbr  to 
charge  the  lesser  and  not  the  greater.  This  aistin6ti6n  be^ 
tween  the  laws  of  the  two  countries^  appears  to  result  from' 
prosecutions  being  conducted  at  the  instance  of  the  private 
paiiy  generally  in  the  one  country;  and  there  being  a  public 
prosecutor  in  the  other. 

With  regard  to  the  crime  of  treason  in  particular,  there  is 
no  question  that,  in  Scotland,  before  the  Union,  the  maxim 
Above  referred  to  was  followed  in  cases  of  treason  as  well  as 
in  cases  of  other  crimes.  There  were  aggravated  thefts  and 
murders  which  were  also  held  to  be  treasons.  In  these  cases, 
the  prosecutor  might  charge  the  crime  either  as  a  treason,  or 
as  a  thrfi  or  murder.  Nay  more,  when  he  charged  the  crime 
alternatively  in  the  indictment,  he  mi^ht  depart  at  the  trial 
lirom  the  higher  charge,  and  insist  in  the  lesser.  Sir  George 
M'Kenzie  disapproves  of  this,  because  the  pannel  might  be 
taken^  at  unawares,  and  could  not  be  prepared  at  his  trial,  not 
knowing  before  hand  in  which  charge  the  public  prosecutor 
was  to  msist.  But  it  never  was  disputed  that  the  public  pro- 
secutor had  aft  undoubted  right  to  make  the  election,  when 

drawing  his  indictment,  and  to  charge  the  lofwer  crime. 

Hume  on  Trial,  vol.  i.  p.  276. 

Extreme  cases  may  be  pdt  for  the  sake  Of  illustralfng 
an  ai'gumtfnt ;  but  I  Would  b^g  leave  to  answer  such  case^ 
by  supposing  a  case  that  might  readily  have  occurred  in 
the  prosecution  of  the  prisoner  at  the  bar.  Let  it  be  sup- 
posed  that  he  had  been  charged  in  the  indictment  with  the 
crime  of  sedition;— or  suppose  that  the  indictment  had  char- 
ged  bim  with  Sedition,  as  also  with  being  guilty  under  the 
act  of  the  68d  George  III.:— an  indictment  laid  in  either  of 
these  ways  would  have  beeft  reletant  onqaestionably,  and 
probably  few  persons  would  have  disapproved  of  it.  Yet, 
according  to  the  argument  now  under  consideration,  such 
an  indictment  must  have  been  quashed.  We  would  have 
been  told,  that  the  sedition,  or  the  statutory  crime,  had 
merged  in  treason,  and  that  the  prisoner  could  only  be 
Uied  for  treason,  and  must  have  a  grand  jury  and  US  pe- 
remptory  challenges. 

In  Lord  George  Gordon's  case.  Lord  Mansfield  men- 
tions,  among  acts  of  treason,  insurrections  "  to  resist  exe* 
««  cukion  of  the  miUtia  laws.^  Wt  have  had  such  insurrec- 
tions in  Scotland,  and  the  offenders  have  been  tried  in  the 
usual  way,  without  a  doubt  ever  having  been  expressed  on 
the  legality  of  the  proceeding. 

In  many  cases  of  aggravated  sedition,  the  Courts  hava 
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4elireEed  it  as  their  opinion^  that  the  facti  stated  in  Ike 
indictment  might  have  been  charged  as  treason ;  but  they^ 
ncTer  thought  of  stopping  short  on  this  account,  and  of 
denjing  the  right  of  the  public  prosecutor  to  bring  the  ot^ 
fender  to  justice  as  guilty  of  sedition. 

In  short  there  is  no  precedent  for  the  doctrine  contend- 
ed for  by  Mr.  Grant,  m  any  case  circumstanced  like  th9 
present ;  and  it  would  be  rery  much  to  be  regretted  if  there 

Sras  any  foundation  for  it  The  only  case  in  which  thta 
octrine  was  broadied,  was  in  the  case  of  M^Lauchlan,  re* 
ported  bjr  M'Laurin.  I  do  not  found  on  the  decision  pro- 
nounced in  that  case  as  a  judgment  on  the  point ;  for  tlie 
rounder  opinion  appears  to  be,  that  the  prisoner,  in  the 
^ase  referred  to,  was  guilty  of  riot  and  not  of  treason. 
J9ut  I  mention  the  case  as  the  only  one  in  which  the  point 
of  law  now  so  strenuously  contended  for  was  so  much  aa 
^  iiinted  at,  or  brought  under  the  consideration  of  the  Court. 
But,  whatever  maj  be  the  rule  in  the  general  case,  the 
first  and  last  clause  m  the  act  52d  George  III.  is  decisire 
against  the  doctrine  in  the  present  case.  These  clauses, 
which  are  recited  in  the  papers,  are  perfectly  decisive  of 
t'he  Question ;  and  the  arg\iment  which  results  from  the 
simple  reading  of  them  is  unanswerable. 

Mr  Grant  refers  to  the  *<  wary  claun^  mentioned  bj 
Lord  Hale,  as  in  1st  and  2d  Philip  and  Mary,  cap.  3.  Sec 
But  the  existence  of  this  <<  wary  clau$e^  in  these  old  acts  of 
Parliament,  is  Very  much  agamst  the  argument  for  the 

E'risoner;  for  it  would  have  been  an  easy  matter,  if  thia 
ad  been  the  iatention  of  the  legislature,  to  insert  the  same 
^  wary  clause^  in  the  first  part  or  preamble  of  the  act  of 
the  58d  of  the  Xing. 

On  the  whole,  I  am  of  opinion  that  the  indictment  is  re- 
levant 

LoED  Reston.-— This  is  undoubtedly  a  most  impor- 
tfmt  and  interesting  case,  on  various  considerations.  It  is  im- 
portant and  interesting,  because  this  and  the  case  of  £^gar, 
are  the  0rst  occasions  we  have  had  to  consider  the  nature  of 
the  act  of  Parliament  upon  which  the  indictments  arefpunded. 
It  is  of  importance,  because  the  charge  against  the  pannel  is  a 
capital  charge ;  and,  it  is  likewise  of  importance,  because,  si- 
thoujgh  this  mdictment  contain  no  charge  of  treason,  yet,  ac- 
<)ording  to  the  view  of  the  prosecutor,  several  hundred  persons 
must  have  had  the  comnusaon  of  treason  in  contemplation. 
I  am  not  sure,  if  this  case  has  not  also  acquired  an  additional 
degree  of  interest  from  the  very  able  manneir  ifi  which  it  bs9 
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been  argued.  It  has  been  argued  with  most  consummate  abU 
litT  on  both  sides  of  the  bar.  Particularly  cm  the  part  of  the 
prisoner,  there  has  been  a  degree  of  anxiety,  ingenuity,  and 
talent,  exerted,  which,  I  hope,  I  may  say,  without  being  illi- 
bend,  could  not  be  surpassed  by  the  bar  of  any  other  country. 
I  believe,  in  very  few  cases,  if  in  any,  has  so  great  a  mass  of 
talent  been  united  in  favour  of  one  prisoner,  as  in  this  case. 

The  indictment  is  founded  entirely  on  the  59d  of  the  King. 
It  is  entirely  a  statutory  ofience  which  is  charged.  The  ma- 
jor proposition  consists  of  three  different  clauses,  quoted  from 
the  aet  of  parliament  The  substance  of  them,  is,  that  it  is 
made  felony,  without  benefit  of  clergy,  to  administer,  or  aid,  or 
cause  to  be  administered,  or  assist  at  the  administering  of 
any  oath  or  engagement,  purporting  or  intending  to  bind  the 
<*  person  taking  the  same  to  commit  any  treason  or  murder, 
**  or  any  felony  punishable  by  law  with  death.V  This  is  the 
charge,  and  a  statutory  one  alone,  which  is  made  against  the 
prisoner  at  the  bar.  In  the  minor  proposition,  he  is  stated  to 
have  been  guilty  of  one  or  more  of  the  crimes  libelled  in  the 
major :  <<  In  so  fiir  as  he  did,  at  secret  meetings,  and  on  other 
<^  occasions,  at  Glascow,  and  in  the  vicinity  thereof,  in  the 
'*  course  of  the  monttis  of  November  and  December,  1816, 
**  and  January  and  February,  1817,  wfckedly,  maliciously, 
<<  and  feloDtously,  administer,  or  cause  to  be  administered,  or 
*'  did  aid,  or  assist  at  the  adtninistering,  to  a  great  number  of 
^^  persons,  to  the  amount  of  several  hundreds,  an  oath  or  en-* 
**  gagement,  or  an  engagement  or  obligation  in  the  nature  of 
**  an  oath,  purporting  or  intending  to  bmd  the  persons  taking 
**  the  same  to  commit  treason^  by  obtaining  annual  parliaments 
^  and  universal  suflBrage,  by  physical  strength  or  force,  and 
'^  thereby  eflbcting  the  subversion  of  the  established  govern- 
*^  ment,  laws,  and  constitution  of  this  kingdom,  by  unlawful 
*'  and  violent  means.^ 

In  this  part  of  the  minor  proposition  of  the  libel,  the  pub* 
Uc  prosecutor  confines  his  charge  to  the  pannel  having  udmi- 
Ulster^  an  oath,  *<  purporting  or  intending  to  bind  to  commit 
*'  treas^n^  without  denning  or  intending  to  define  the  particu* 
lar  species  of  treason  which  the  oath  bound  him  to  commit ; 
and,  he  then  gives  his  own  commentary  upon  the  oath  which 
was  taken. 

The  minor  proposition  then  gives  the  tenor  of  the  oath. 

This  being  done,  the  libel  then  states  the  particular  instan* 
ces  in  which  this  oath  was  so  administered,  and  the  cir- 
cumstances in  which  it  was  administered  by  the  pannel. 
It  specifies,  that  it  was  administered,  and  at  secret  meetings, 
9t  Hugh  Dickson'si  on  the  20th  of  December,  1816.    8%, 
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At  William  Legget's,  on  the  Ist  of  January,  1817.  Sdfy^ 
At  Niell  Munn's,  on  the  4th  of  that  month;  4l%,  At  the  house 
of  John  Robertson,  on  the  5th  of  February ;  and,  lastly,  that 
the  prisoner  was  apprdiended  at  another  meeting  held  for  the 
same  purpose,  and  that  on  that  occasion  he  assumed  a  &lse 
name. 

This  is  the  indictment  we  are  called  upon  to  juise  of ;  and, 
upon  it,  three  questions  have  arisen,  upon  which  it  is  necessary 
(hat  we  should  have  distinct  opinions. 

In  the  first  plaoe^  (and  I  agree  in  considering  this  the  main 
point  at  issue,)— whether  the  oath  be  of  such  a  nature  as  to 
come  within  the  statute  ? 

The  ffcond  question  is,  whether  the  indictment  (supposing 
the  oath  to  be  such  as  to  make  room  for  the  application  of  the 
ptatute)  be  drawn  with  such  precision  as  to  warrant  it  to  be 
sent  to  a  jury  ? 

And,  die  last  is  the  new  question  eloquently  argued  in  the 
aupplementary  information.  It  is  here  assumed  that  the  oath 
is  sufficient,  and  the  specification  complete ;  and  it  is  argued, 
that,  upon  this  supposition,  the  oath  must  have  purported  or 
intended  an  obligation  to  eommit  the  species  of  treason,  known 
\}j  the  name  of  levying  war  against  the  King :— -that  such 
path  must  be  an  overt  act  of  treason,  under  the  head  of  com- 
passing or  imagining  the  death  of  the  King,  and  actual  trea- 
son, under  36th  George  III.  c  f .  as  compassing  to  levy  war 
against  the  King,  or  overawe  parliament;  that,  therefore,  the 
pannel  cannot  be  tried  under  the  52i  of  the  King,  but  fi>r 
treason  only  ;  because,  aoe<»ding  to  the  maxim  of  the  English 
law,  which  in  treason  is  the  law  of  Scotland,  the  felony  mei^ges 
in  die  treason.  These  are  the  three  points  upon  which  it  is 
necessary  to  form  our  opinions ;  and^  upon  each  of  them,  I 
fh&Il  mid^e  a  few  observations. 

The  first  question  is,  what  is  the  import  of  the  oath  here 
administered  f  Upon  this  sulgeet,  my  view  is  so  obvious,  that 
it  could  not  fail  to  be  anticipated  by  the  Judges  who  have  al- 
ready spoken ;  and  it  has  been  •anticipated  by  Ixurd  Pitmilly. 
But,  because  my  view  is  an  obvious  one,  it  is  not,  upon  that 
account,  the  less  likely  to  be  well  found^ ;  for,  I  conceive, 
diat  in  such  questions,  the  most  natural  view  is  the  most  like^ 
ly  to  be  that  which  is  correct  When  the  crime  consists  in 
the  language  employed,  the  most  obvious  meaning  of  that 
language  is  the  safest  and  fiiirest  to  apply  to  the  situation  of 
the  pannel.  Crimes  are  generally  committed  by  persons  in 
the  lower  ranks  of  life ;  and  we  must  consider  in  what  sense 
the  language  employed  must  have  presented  itself  to  their 
tnindf  w|i?n  they  employed  it,     Your  Lordships  will  never 
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allow  the  public  proseeutor^  by  &z€^  oonstiruction^  to  infer  a 
criminal  meaning,  where  the  words  are  obviously  innocent. 
J3ut  on  the  other  hand,  as  little  will  you  allow  the  counsel  for 
the  pannel,  by  ingenious  refinements,  to  make  that  innocent, 
which,  according  to  the  common  meaning  of  words,  is,  in 
the  minds  of  impartial  persons,  criminal*  In  such  case,  your 
Lordships,  first,  and  the  jury  afterwards,  will  fidl  to  mediate 
between  the  different  parties,  and  draw  an  impartial  conclu* 
sion  firom  the  whole  circumstances  of  the  case. 

Here,  I  conceive  the  purport  or  intention  of  the  oath  must 
be  taken  chiefly  from  the  terms  employed ;  but  I  do  not  con- 
sider it  is  wholly  incompetent  for  the  public  prosecutor,  in  this 
case,  to  have  recourse  to  circumstances  which  do  not  appear 
exjhcte  of  the  oath.  I  think  he  is  not  to  be  confined  to  the 
precise  words  of  the  oath.  Here,  there  ijce  two  words  employ^ 
ed,  purporting  or  intending..  On  looking  into  the  dictionary, 
I  find  that  **  to  purport^  is  ^'  to  intend."^  If  the  word  intend, 
had  not  been  used  in  the  statute,  I  should  have  understood 
that  purport  and  intend  were  to  be  considered  as  synonymous; 
but  the  statute  uses  both  words,  and  I  conceive  that  it  must 
have  employed  them  as  havine  difierent  meanings ;  I  appre- 
hend, that,  when  both  are  used,  we  must  consider  their  differ- 
ence. Suppose  the  parties  had  used  a  cipher,  and  that  it 
had  consisted  in  the  use  of  common  words,  with  another  mean- 
ing, it  would  be  competent,  under  this  act,  to  libel  this  oath, 
and  prove  what  was  intended  by  the  cipher.  The  prosecutor 
might  have  libelled  that  the  intention  was  criminal,  though 
the  words  of  the  oath  were  ex  fade  innocent.  He  mi^ht 
have  done  so  under  the  word  ^*  intend,^  in  the  act  of  parua- 
ment.  As  the  two  words  must  be  understood  to  have  differ* 
ent  meanings  here,  I  hold  ^<  purport'^  to  denote  the  common 
meaning  of  words,  and  ^<  intend,^  any  meaning  attached  to 
the  words  by  the  parties,  though  diffisrent  firom  the  sense  gene- 
Tally  given  to  them. 

In  that  view,  I  consider  the  public  prosecutor,  in  this  case, 
is  entitled  to  libel  and  prove  circumstances  indicative  of  inten- 
tion. He  has  libelled,  and  is  entitled  to  prove  such  indicia  of 
intention,  as,  that  the  oath  was  administered  at  secret  meet- 
ings, and  to  great  numbers  of  persons. 

But,  in  the  present  case,  in  order  to  ascertain  the  import  and 
intention  of  this  oath,  there  is  no  occasion  to  go  beyond  the 
terms  employed  in  it.  To  understand  the  meaning  of  the- 
oath,  it  is  just  requisite  that  a  person  shall  read  it  from  ban- 
ning to  end,  and  say  what  is  the  meaning  it  conveys  to  his 
mind.  It  is  impossible,  in  my  humble  opinion,  to  read  it  with 
no  other  olject  than  to  ascertain  the  meaning  and  intention^ 
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without  being  conviiioed  that  it  was  highly  criminal.  It  imw 
plies  that  there  was  to  be  an  association  consisting  of  many  per- 
sons,  bound  by  an  oath«— that  their  proceedings  were  to  be  kept 
secret — and  all  this  under  the  sanction  of  the  death  of  infOT- 
mers,  to  be  inflicted  by  any  member  of  the  association.  The 
object  in  view  was  to  bring  about,  by  physical  strength  or 
force,  what,  if  brought  about,  would  have  been  a  complete 
subversion  of  the  present  government— -annual  parliaments, 
and  universal  suffirage,  *^  the  elective  franchise  at  the  age  dt 
'<  21,  with  free  and  equal  representation,  and  annual  parlia- 
ments."^ 

That  is  the  meaning  which  the  oath  conveys  to  my  mind,  on 
reading  it  with  no  other  view  than  to  diaoover  its  meaning. 
But,  I  have  no  objection  to  analyse  the  oath  in  parts.  The 
objection  I  have  to  the  argument  for  thepannel  is,  that  it  con- 
siders the  oath  as  composed  of  different  whoies^  capable  of  stand- 
ing by  themselves;  whereas  there  is  only  one  oatn  consisting  of 
different  parts. 

I  shall,  however,  consider  them  separately. 

The  oath  sets  out  with  taking  the  parties  bound  to  <<  per- 
<<  severe  in  endeavouring  to  form  a  brotherhood  of  affection 
*<  amongst  Britons  of  every  desoription,  who  are  considered 
<<  worthy  of  confidence.^  To  form  such  brotherhood  of  aiec- 
tion  under  the  sanction  of  an  oath  is  not  in  itself  a  crime,  but 
there  is  something  so  peculiar  in  this,  that  it  must  excite  at- 
tention. One  would  mquire  what  was  to  be  the  meaning  of 
this  brotherhood  ?  Could  such  a  brotherhood  be  formed  for  the 
mere  purposes  of  diarity  and  benevolence  ?  Would  there  be 
the  formality  of  an  oath  for  any  thing  <^  this  kind  ?  It  might 
be  innocent,  but  would  be  unint^igible.  We  think  what  is 
to  follow.  It  is  enough  to  excite  attention  and  suspicion  as 
to  the  object.  For  this,  we  must  go  to  the  next  clause :  *'  I 
*<  will  persevere  in  my  endeavours  to  obtain  for  all  the  people 
*<  in  Great  Britain  and  Ireland,  not  disqualified  by  crimes  or 
<<  insanity,  the  elective  franchise  at  the  age  of  81,  with  free 
*^  and  equal  representation,  and  annual  parliaments."  The 
object,  therefore,  was  clearly  political.  It  was  not  an  institu- 
tion for  charity  or  general  acts  of  friendship ;  but,  it  was  a  po- 
litical institution.  Polities  alone  were  in  the  view  of  the  par- 
ti^ ;  and  what  was  the  species  of  politics  in  view  ?  The  ol^ect 
was,  to  bring  about  annual  Parliaments  and  universal  sufirage, 
which  all  sober-minded  persons  consider  as  a  complete  subver- 
sion of  the  government,  and  quite  inconsistent  with  any  ratiotial 
ideas  of  liboty.  Such  was  the  object  of  this  brotherhood  when 
formed. 

Even  this    might   not  have  been   matter  of  accusation 
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against  the  parties,  if  they  had  merely  confined  themselves  to 
speculation  and  discussion.  There  mieht  have  been  nothing 
to  find  &ult  with,  if  they  had  confined  themselves  to  mere  phi- 
losophical speculation  on  the  different  kinds  of  governments 
and  given  the  preference  to  that  which  is  stated  m  the  oath. 
But  associations  were  formed ;  not  one,  but  many,  in  order  to 
bring  about  the  change  in  the  government.  They  were  tread- 
ing upon  dangerous  ground  ;  and  it  would  depend  upon  the 
means  they  were  to  have  used,  whether  their  conduct  was  to 
be  considered  criminal.  What  were  the  means  the^  had  in 
view  ?  See  the  next  paragraph :  ^^  And  that  I  will  support 
^*  the  same  to  the  utmost  of  my  power,  either  by  moral  or  phy- 
**  sical  strength  (or  force),  as  the  case  may  require.*"  I  say 
here  the  object  was  to  be  brought  about  by  illegal  means.  It 
is  illegal  to  bring  about  this  complete  change  and  subversion 
of  the  constitution,  by  physical  force.  The  association  was 
formed  for  a  political  purpose ;  the  object  was  to  introduce 
what  was  dangerous  and  irrational ;  and  this  was  to  be  done 
by  illq^  means. 

And  the  consciousness  of  the  parties  themselves,  that  they 
were  to  act  illegally,  appears  from  the  last  clause.    The  meet- 
ings were  secret.      ^<  And  I  do  further  swear,  that  neither 
<^  nopeS,  fears,  rewards,  or  punishments,  shall  induce  me  to  in- 
<<  form  on,  or  give  evidence  against  any  member  or  members, 
^  coUectively  or  individually,  for  any  act  or  expression  done  or 
^<  made,  in  or  out,  in  this  or  similar  societies,  under  the  punish* 
^*  ment  of  death,  to  be  inflicted  on  me  by  any  member  or  mem- 
**  bers  of  such  societies.'  Sohelpme6od,and  keep  me  stedfast  !^ 
Here  is  complete  demonstration  that  the  parties,  engaged  in 
this  business,  understood  the  means  to  be  employed  were  lUegal. 
Their  conduct  was  illegal  and  they  were  conscious  of  it.    Else 
why  had  they  recourse  to  an  oath  of  secrecy  P  This  clause  shews, 
too,  that  many  people  were  to  be  engaged,  and  various  associa- 
tions formed,  and  all  to  be  united  together,  under  the  sanction 
of  the  oath.  And  to  whom  was  to  be  given  the  right  of  punish- 
ing by  death  a  breach  of  secrecy  P  To  any  member  or  members, 
not  only  of  that  particular  society,  but  to  all  members  of  any 
other  society  of  the  same  description.      So  that  they  were  all 
to  constitute  one  society,  and  the  power  of  life  and  death  was 
to  be  given  to  any  member  of  the  association. 

I  say,  therefore,  that,  considering  the  oath  either  as  a  whole 
or  in  parts  in  subordination  to  each  other,  it  is  clearly  illegal, 
and  it  purports  and  intends  to  do  that  which  the  parties  them-i^ 
selves  Knew  to  be  illegal 

All  this  would  have  been  highly  criminal,  suppose  no  act 
•f  Parliament  had  been  passed.     All  this  would  have  been  a 
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high  crime  ftt  eommon  law.  But  here  we  aie  called  to  judge 
of  a  particular  act  of  Parliament,  and  to  judge  whether 
this  crime  is  what  is  meant  by  the  act  of  Parliament.  The 
act  of  Parliament  makes  the  crime  consist  in  the  oath  it- 
self; and  it  entitles  the  public  prosecutor  to  apprehend  per- 
sons,  and  to  deal  with  them  as  guilty  when  the  oath  is  takea. 
In  order  to  understand  the  character  of  the  oath,  I  must  figure 
to  niyself  what  are  the  acts  the  oath  led  the  parties  to  commit. 
If  the  parties  had  not  rested  upon  the  oath,  but  gone  into  ac- 
tion—it they  had  been  sucoesnul,  what  would  have  been  the 
oonsesequence  ?  They  must  have  overturned  the  govenunent 
and  the  present  constitution  of  thin^.  We  have  not  at  present 
universal  suffrage  and  annual  Parliaments.  And  the  parties 
must  have  effected  this  change  by  those  means  which  they  knew 
to  be  illegal.  Had  the  prosecutor  waited  till  they  attempted 
to  carry  their  plans  into  execution,  and  were  unsuccessful^ 
what  would  have  been  their  crime  ?  Treason — ^levying  war 

X'ost  the  King.  I  conceive  this  is  the  species  of  crime  of 
;h  diey  would  have  been  guilty.  It  is  impossible  to  go  with 
anyminutenessinto  the  kind  of  conduct  they  might  have  adopt- 
ed. Had  they  been  allowed  to  act  upon  the  oath,  and  been  unsuc-* 
cessful,  their  crimes  might  have  beencharoedas  compassing  and 
imagining  the  King^s  ^th.  The  facts  charsed  lead  necessari* 
ly  to  such  conclusion.  And  therefore,  imder  this  statute,  I  can 
have  no  doubt,  that  what  is  stated  here,  amounts  to  the  majoc 
proposition  in  the  libel,  and  that  this  is  an  oath  purporting  and 
binding  the  person  taking  it  to  commit  treason.  I  therefore 
answer  the  first  question  in  fitivour  of  the  public  prosecutor—* 
that  the  oath  is  sufficient  to  bring  the  parties  within  the  act 
of  Parliament. 

The  next  question  is,  how  far  the  char^  is  sufiiciently  ex^ 
plicit ;  and  tnis  is  the  only  point  upon  which  I  have  ever  en- 
tertained difficulty.  I  firet  supposed  the  want  of  specifica- 
tion of  the  species  of  treason,  must  have  cast  the  indictment 
altogether.  I  am  now  of  opinion,  that  it  does  not.  Though 
still  the  case  appears  to  me  not  altogether  without  difficulty.  In 
no  case  will  impossibilities  be  asked  of  a  public  prosecutor.  In 
the  present  case,  the  libel  is  on  this  act  of  Parliament.  You 
cannot  oblige  him  to  charge  any  overt  act  beyond  the  act  it^ 
self.  The  act  entitles  him,  after  the  oath  is  administered, 
to  consider  the  crime  completed,  and  therefore,  all  that  can 
be  asked  of  him,  is  to  charge  the  time,  place,  and  circum- 
stances in  which  the  oath  was  administered,  and  the  treason- 
able nature  of  it.  That  is  all  that  can  absolutely  be  demand- 
ed of  him  to  do ;  and  he  has  done  this  in  the  present  indict- 
ment.     He  has  specified  four  different  meetings,  at  whidi 
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•tiiQ  oath  was  a^imitered,  and  a  fifth  fi>r  the  pufpose  of  its 
being  administered.  He  has  mentioned  the  places  and  the  cir- 
cumstances in  which  the  oath  was  administered.  He  has  men- 
^oned  that  it  was  administei^  at  secret  meetings.  He  has, 
therefore,  in  the  major  proposition,  stated  the  crime  which  he 
charges,  and  in  the  minor  all  the  facts  within  his  knowledge ; 
and  therefore,  I  am  of  opinion,  he  has  done  every  thing  which 
lie  was  bound  to  do.  He  was  not  bound  to  state  inferenees 
more  than  he  has  done.  He  has  stated  all  the  act  required 
of  him,  although  nothing  was  done  in  consequence  of  it. 

At  the  same  time,  that  does  not  altogether  free  us  from  diffi- 
culty in  this  case.  I  think  the  public  prosecutor  has  done  every 
thing  whieh  technically  he  was  bound  to  do.  He  was  bound  to  . 
state  the  specific  charge  against  the  prisoner.  He  has  fairly 
cited  the  dauses  of  the  act  of  Parliament.  In  the  minor,  he 
has  slated  all  the  facts  consistent  with  his  knowledge.  I  at 
first  thought  he  ought  to  have  done  a  little  more,  though  I  now 
incline  to  think  he  was  not  bound  to  do  more.  The  crime  con- 
sisting in  administering  an  oath  purporting  or  intending  to  bind 
to  commit  treason,  the  public  prosecutor  could  not  alme  that 
the  oalh  appUed,  at  once,  to  all  the  classes  of  treason.  Tne  sta» 
tute  apnlies  to  the  whole  range  of  treasons ;  but,  when  an^  in- 
dividual oath  comes  under  consideration,  die  prosecutor  might 
state  the  parricular  species  of  treason  apparently  contemplat- 
ed I  came  to  this  conclusion  the  more  readily,  that  this  was 
just  the  process  of  reasoning  by  which  I  came  to  be  satisfied, 
4hat  the  oath  is  within  the  act  of  Parliament.  When  I  read 
the  oath,  and  reflected  what  was  the  crime  intended  to  be  com- 
jnittod,  unless  I  bad  been  satisfied  that  the  parties  were  bound 
to  commit  some  individual  kind  of  treason,  I  could  not  have 
been  satisfied  that  the  act  applied  to  the  case.  I  read  the  oath, 
I  thesn  reflected  what  would  have  been,  the  crime  if  the  oath 
had  been  acted  upon.  I  thought  the  fair  inference  from  it  was, 
that  those  who  took  it  bound  themselves  to  commit  treason, 
by  levying  war  against  the  King.  Therefore,  I  first  thought 
it  was  the  duty  of  the  public  prosecutor,  if  he  followed  the 
same  train  of  reasoning  I  did,  to  state  the  result  of  that  rea- 
soning ;  but  though  this  might  have  been  done,  I  now  think, 
it  is  not  required  to  be  done  in  the  technical  formation  of  an 
indictment  on  this  statute.  This  is  a  statutory  offisnoe,  and 
the  public  prosecutor  is  not  bound  to  be  more  specific  than  the 
statute  itself  is.  In  the  minor  proposition  he  states  all  the 
facts  within  his  knowledge,  and  is  not  bound  to  state  every 
infbrence  that  occurs.  I  should  have  liked  the  indictment 
better,  if  it  had  stated  the  species  of  treason  in  view ;  but  I 
cannot  think  it  indevant  on  account  of  its  not  having  done  so, 
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The  (Marion  at  best  is  nuvdytechiiioa^  md  thepuUiepiD- 
aecutor  has  notfiuled  todo  any  thing  he  was  technically  boond 
to  do. 

The  only  other  question  is^  how  fiur  the  felony  merges  in 
the  treason.  By  the  oonunon  law  of  England,  if  I  under- 
stand it,  the  inferior  always  merges  in  the  higher  denomina- 
tion of  crime.  Trespass  is  drowned  in  a  felony,  and  on 
the  same  principle  felony  is  drowned  in  treason ;  and  there  is 
nothing  peculiar  to  the  law  of  treason  in  this  respect  On 
die  other  hand,  it  is  dear,  that  the  law  of  Scotland  h  direct- 
ly the  reverae.  There  is  no  such  meiging  in  our  law,  of  the 
inferior  in  the  hidher  crime ;  and  the  public  prosecutor  may  aU 
,  ways  choose  whidi  he  pleases ;  he  may  take  either  the  lower 
or  the  higher  species.  (Hume,  vol.  iii.  p.  876.)  It  is  easy  to 
see  the  reason  of  this  difierenoe  between  the  practice  of  the  two 
countries.  In  the  one  country,  there  is  a  public  prosecutor, 
and  in  the  other  none.  I  shall  not  say  wnich  institution  is 
best ;  both  are  wdl  admintttered,  and  answer  well  the  pur- 
poses of  justice. 

There  are  two  questions  whidi  naturally  arise  here.  The 
first  is,  whether  the  common  law  of  Scotland,  in  this  respect, 
was  put  an  end  to  by  7.  Queen  Anne,  c.  21,  Into  this  point, 
I  do  not  think  myself  bmind  to  ^  at  great  leneth,  as  the  aet 
of  parliament  on  ndiich  the  indictment  is  feunded,  fixes  die 
matter  as  to  this  indictment.  With  all  Mr.  Grant's  ingenuity, 
however,  he  has  not  con  vinoed  me  that  the  common  law  of  SooU 
land  here  is  put  an  end  to.  Its  preamble  propeeds  on  the  exp^ 
diency,  ^*  that  the  laws  of  both  ports  of  Great  Britain  should 
<<  agree  as  near  as  may  be,  especially  those  whidi  relate  to 
<<  hig^  treason,  and  the  proceedings  thereupon ;  as  to  the  na« 
'<  ture  of  the  crime ;  the  method  c(  prosecuti<m  and  trial;  and 
*^  also  the  forfeitures  and  punishments  of  that  oflSenoe^  which 
<<  are  of  the  greatest  consequence  to  the  crown  and  tiie  sub* 
<<  ject.*^  It  then  enacts,  that  the  same  acts  should  oonstittite 
high  treason  in  both  parts  of  the  kingdom,  and  provides  fiir 
the  appointment  of  a  court  of  oyer  and  terminer  for  trial  of 
high  treason  in  such  manner  as  is  used  in  England. 

Is  this  to  be  held  by  implication,  to  put  an  end  to  a  com- 
mon law  principle  previously  existing,  of  the  public  prosecu* 
tor  having  his  choice  of  charging  the  higher  or  lower  denomi- 
nation of  ofience  as  may  appear  to  him  to  be  proper  ?  I  am 
not  prepared  to  say  so. 

I  felt  more  difficulty  from  Mr.  Grant'*s  able  and  ingenioas 
commentaij  on  the*third  clause  of  the  act,  which  provides,  that 
<^  the  justic&«ottrt,  and  other  courts  having  power  to  judge 
^<  incases  of  hightxeason,  and  misprision  of  hi^  treason  in 
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<<  Scotland,  shall  have  foil  power  and  authorify,  and  nte  here- 
**  by  retailed  to  inquire,  by  the  oaths  of  twelve  or  mtoi  good 
<<  and  lawfol  men,  m  the  shice  or  stewartry  where  the  courts 
^*  shall  sk,  of  all  high  treasons^  and  misprision  of  high  treason, 
<*  oonunitted  within  the  shires  or  stewartries ;  and  thereupsn 
''  to  preeeed,  hear,  and  determine  thesaid  cfienoes  whereof  any 
<<  person  shall  be  indieted  be&re  them,  in  such  manner  as  the 
*<  court  of  Queoi's  Bench,  (MrjusfieeB  of  oyer  and  terminer  in 
^<  England  may  do.*^ 

If  I  had  Understood  that,  in  consequence  of  diis  dmise, 
part  of  the  power  of  the  puUic  prosecutor  was  conferred  upon 
the  Court  m  Jusciciaiy,  to  find  out  when  treason  is  commti- 
ted,  and  not  inerdy  to  judge  of  eases  coming  befiire  them, 
then  I  should  have  mought  out  judges  diould  proceed  as  the 
English  judges  are  said  to  do.  But  I  do  not  understand  this 
to  be  the  meaning  of  the  clause,  but  that  it  is  merely  follow- 
ing out  the  fint  CTUse,  establishing  the  same  fimn  of  proeem 
in  the  two  countries.  I  do  not  think  it  would  entitle  us  to 
quasB  im  indictment,  or  discharge  a  jury  once  impannelled, 
as  Judge  Foster  says  he  would  have  done,  so  as  to  make  way 
for  a  second  trial  mr  the  same  {acts,^under  the  denomination 
of  treason ;  and,  I  do  not  thikik  it  is  to  be  implied  from  the 
statute,  that  the  puUic  prosecutor^s  power  of  choosing  bis  libel 
18  taken  from  him. 

But,  in  the  second  plaeey  the  case  here  is  simple,  and  all  difi* 
culty  is  removed  by  die  act  of  parliament  on  which  the  indict- 
ment is  fimnded.  I  am  not  able  to  appreciate  the  value  of  all 
the  authorities  quoted  by  Mr.  Grant  on  this  branch  of  the 
case.  I  am  bound  to  understsnd  them  as  weD  as  in  m^  power; 
but,  I  must  admit,  I  have  not  been  able  to  go  fitt  m  an  ex- 
amination of  them.  They  seem,  however,  to  amount  to  this, 
that  an  exception  to  the  common  law  is  not  to  be  extended 
beyond  the  letter,  and  that  this  holds  particularly  where  die 
law  is  takii^  av^qr  something  favourable  to  the  subject  I 
atn  willing  to  hold  that  the  statute  upon  which  the  indictment  - 
is  founded,  shall  not  be  held  ijf  imflieatum  to  make  any  change 
in  the  law  on  this  subject ;  but,  at  the  same  time,  its  terms 
must  be  attended  to,  and  fair  play  given  to  them.  When  I 
look  to  the  enactment,  it  applies  to  mty  treason.  It  is  ^  any 
<<  oath  or  enf^agement,  purporting  or  intending  to  bind  cfaie 
<<  persim  taking  the  same  to  commit  any  tresson,^  &c.  It  is 
l^  implicatian  only  that  I  am  to  exclude  the  obligation  to 
commit  an^  species  of  treason  where  the  obligation  comes  up 
to  treason  itad£  The  oaths  are  all  stated  as  of  one  descrip- 
tion«  and  as  coming  under  the  act. 

But  this  is  not  all.   It  is  not  merely  left  t»  implicalion. 

4  6 
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The  sUtute  S  8.  has  evidently  in  contemplation  that  the  aame 
ftets  which  snould  give  rise  to  a  prosecution  under  it,  might, 
independent  of  the  statute,  have  been  treason  itself,  so  that 
though  felony  merge  in  treason  in  common,  this  cannot  be 
beld  in  such  a  case  as  the  present.  It  provides  ^  that  any 
<<  penon  who  shall  be  tried  and  acquitted,  or  convicted  of  any 
<^  offimoe  against  this  act,  shall  not  be  liable  to  be  indicted, 
'<  poaecntc^,  or  tried  again  for  the  same  offisnoe  or  fiict,  as 
*^  high  treason  and  misprision  of  treason.*** 

I  cannot  suppose  the  actheie  means  any  thing,  but  that  a  party 
might  be  legally  acquitted  or  convicted  under  this  adj  who,  but 
toit  this  act«  might  have  been  tried  for  treason.  It  is  declared 
that  if  tried  under  this  act,  he  cannot  be  tried  as  he  mi^tt 
otherwise  have  been.  The  legislature  was  aware  that  an  of- 
fence under  this  act  mij^ht  be  txeaso|i  independent  at  it. 

The  same  observation  applies  to  the  other  brandi  of  the 
clause  **  that  nothing  in  this  act  contiuned  shall  be  constnaed  to 
^*  extend  to  prevent  any  person  guilty  of  any  offence  against 
**  this  act,  and  who  shall  not  be  tried  for  the  same  as  an  of- 
*^  fence  against  this  act,  from  being  tried  for  the  same,  as  hi^ 
'^  treason,  or  misprision  of  high  treason,  in  sudi  manner  as  if 
*^  this  act  had  not  been  made.** 

The  legislature  was  afraid  that  it  mi^ht  be  held  that»  if  any 
person  had  been  guilty  of  what  is  descnbed  as  criminal  in  the 
act,  it  took  away  the  power  of  charging  the  same  as  treason, 
and  it  does  not  say  that  a  guilty  person  shall  not  be  tried  other- 
wise than  under  the  act ;  but  Uiat  if  he  have  been  tried  under 
the  act,  he  shall  not  again  be  tried  in  any  way  for  the  offence. 
The  legislature  thus  guarded  against  the  inference  that  the 
power  of  ttie  prosecutor  to  choose  his  mode  of  trial  was  taken 
away ;  and  also  provided,  that  no  repetition  of  trial  should  take 
place  in  any  form,  for  an  oflfence  as  to  which  a  person  hasonce 
been  acquitted  or  convicted.  It  is  dear  to  me,  therefore,  that 
the  legislature  had  in  view,  that  the  same  act  might  be  a  sub- 
jeat  for  trial  under  the  statute,  and  likewise  a  subject  for  trial 
as  high  treason ;  and  that  therefore,  here  at  least,  felony  doff 
not  merge  in  treason. 

Loan  Justice-Clerk.—- I  am  as  fully  c(mvinced  as  any 
one  of  your  Lordships  can  be,  that,  in  considering  the  indict- 
ment in  this  case,  we  are  called  upon  to  perform  a  most  im* 
.portant  and  delicate  duty.  Important  and  delicate,  I  feel 
It  to  be,  in  reference  both  to  the  pannel  at  the  bar,  and  to  the 
.gublic  at  iaige.  I  am  as  much  impressed  as  my  brother  on 
my  left  hand;  (Lord  Gillies,)  by  the  situation  in  which  the 
Court  is  placed,  from  the  necessity  which  is  imposed  upon 
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U8  of  dedding  on  the  relevancy  of  this  indictment ;  but,  as 
this  necessity  is  one  imposed  upon  us  by  the  law  of  the 
ooontry,  to  which  we  are  bound  to  give  obedience,  it  is  im- 
possible for  me,  for  one  moment,  to  hesitate  or  shrink  from 
the  performance  of  that  duty.  Looking  to  nothing  but  the 
discharge  of  my  duty,  I  am  at  all  times  prepared  to  perform 
it  conscientiously,  whatever  may  be  the  oonse<]^uences. 

The  indictment  in  this  case  is  the  first  which  has  been' 
brought  before  this  Court,  on  the  statute  52d  of  the  King; 
and,  considering  the  ability,  the  ingenuity,  the  intelligence, 
and  the  learning  of  those,  who,  in  this  case,  have  rendered 
their  united  services  in  support  of  the  defence  of  this  un^ 
happy  man,  it  is  not  surprising  that  objections  have  been 
stated  to  this  charge,  both  with  regard  to  its  essence,  and 
to  the  form  and  character  of  the  indictment  Those  objec- 
tions have  been  made  the  subject  of  most  eloquent  and 
learned  viva  voce  pleadings ;  to  which  it  is  impossible  to  do 
justice  without  declaring,  that,  in  point  of  ingenuity  and 
ability,  they  have  not  been  exceeded  at  any  period  of  the 
history  of  this  Court.  The  argument  appeared  to  your 
JJordships,  in  reference  to  the  nature  of  tne  case  itself,  to 
be  of  such  grave  and  weighty  importance,  as  to  deserve  to 
be  embodied  in  informations.  These  are  now  before  us ; 
and  as  to  the  ability  and  learning  with  which  they  have 
been  prepared,  I  entirely  concur  in  the  opinions  which  have 
been  expressed  by  your  Lordships. 

The  objections  are  of  a  fourfold  nature.  I  shall  mention 
them  in  the  order  in  which  they  are  presented  to  us  in  the  in* 
formations,  though,  in  delivering  my  opinion,  I  shall  feel  it 
my  duty  to  proceed,  in  the^r«<  place,  to  the  consideration 
of  the  wird  of  these  objections. 

The  objections  are,  j{r«/,  that  in  this  case,  founding  upon 
this  act  of  Parliament,  it  was  necessary  for  the  public  prose- 
cutor to  specify,  in  his  indictment,  the  particular  treason 
which  he  alle^  the  oath  purported  or  intended  to  bind  to 
commit.  In  tbe  Mectmd  place,  that,  whether  this  be  his  duty 
or  not,  he  has  undertaken  to  perform  it,  and  has  done  it  in  an 
imperfect  manner,  having  specified  and  defined  no  treason 
that  is  known  in  this  kingdom.  The  third  objection  is,  that 
the  oath  itself  is  not  one  which  comes  up  to  the  sanction  of 
the  act  of  Parliament,  or  which  you  can  sustain  as  sufficient 
in  the  minor  proposition,  and  remit  to  a  jury.  The  fourth 
and  last  objection,  and  which  has  been  brought  before  us  in 
an  able,  perspicuous,  and  aigumentative  manner,  is,  that  sup- 
posing the  pannel  wrong  in  these  three  objections;  and  taking 
the  case  fts  submitted  1^  the  pubUc  prosecutor,  the  principle 
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thai  fdony  mcvges  in  treascm  qciiist  ajm^y  to  tfcis  case,  with  all 
the  oonsequences  wfaidi  iNiuld  attend  it  in  England. 

I  shall  proceed  to  consider  the  Aird  of  these  objections,  be- 
eauseit  must  be  obvious  to  all  of  your  Loidships,  ihat,  if  die 
oath,  which  is  the  whole  essence  of  the  charge  before  you,  be 
not  of  the  description  which  the  public  prosecute  avers, 
namely,  an  oath  porpordng  or  intending,  in  itself,  to  bind  to 
the  commission  of  treason,  all  the  other  inq^oiries  are  super* 
fluous,  and  it  would  be  unnecessary  to  consume  your  ume 
with  any  consideration  of  them. 

In  considering  die  meaning  of  this  oath,  it  is  proper  to 
keep  in  mind,  that  the  act  of  Parliament  upon  which  the  in- 
dictment is  laid,  and  on  the  tenns  of  which  alone  it  is  rested, 
was  preceded  by  the  statute  57th  of  the  King.     The  words 
of  that  act  are  before  us.     Your  Lordships  will  see,  that,  for 
the  purpose  of  preventing  the  evils  which  then  existed  in  the 
'country,  that  act  was  passed,  dedaring  that  the  administering 
or  taking  any  oath  ^^  purporting  or  intending  to  bind  the  per- 
^*  son  taking  the  same,  to  engi^  in  any  mutinous  or  sedi- 
**  tious  purpose;  or^  to  disturb  the  nublic  peace ;  or  to  be  of 
*«  any  society  or  confederacy  formed  for  any  sudi  purpose^ 
*<  ftc.  should  be  held  to  be  a  felony  punishable  with  transpor- 
« tauon  for  seven  years.*"     This  statute,  the  37th  of  the 
Xing,  had,  till  the  year  181«,  been  considered  by  the  le- 
gislature as  sufficient  to  meet  the  evils  intended  to  be  reme- 
died ;  but  it  so  happened,  that,  in  1812,  proceedings  tock 
place  in  England,  in  the  very  heart  of  this  kingdom,  of  such 
an  alarming  complexion,  as  to  call  for  the  deliberate  attention 
of  Parliament ;  which  was  then  led  to  consider  the  existing 
stote  of  the  law,  and  provide  a  remedy  for  the  public  safety.  The 
act,  the  clauses  of  which  have  been  referred  to  in  this  indict- 
ment, was  accordingly  passed,  proceeding  on  the  preamble,  that 
<<  it  is  expedient  that  more  effectual  provisions  should  be  made 
*«  as  to  certain  oaths.*"     This  is  the  way  in  which  the  statute 
nnder  consideration  was  introduced,  and  made  a  part  of  the  law 
of  the  land.     The  act  proceeds,  <*  Be  it  therefore  enacted, 
"*<  &C.  that  every  person  who  shall,  in  any  manner  or  foni 
**  whatsoever,  administer,  or  cause  to  be  administered,  or  lie 
<<  aiding  or  assisting  at  the  administering  of  any  oath  or  en- 
^*  gagement,  purporting  or  intending  to  bind  the  person 
**  taking  the  same  to  commit  any  treason,  or  murder,  or  any 
*<  felony  punishable  by  law  with  death,  be  adjudged  guilty 
*<  of  felony,  and  suffer  death  as  a  felon,  without  benefit  of 
<<  clergy,"  &c     The  indictment,  after  reciting  this  and 
other  clauses,  proceeds  to  state,  that  the  pannel  is  guilty  of 
i,he  said  crimes,  or  of  one  or  more  of  them,  actor,  or  art  and 
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part ;  and  it  coes  on,  in  the  uiual,  regular,  and  tedinical 
mode,  to  set  roith  the  oath,  which  the  pannel  is  averred  to 
have  administered,  at  secret  meetings,  to  <i  great  namber  of 
.persons,  amounting'to  several  hundreds;  and  wfaidi  oalh  the 
prosecutor  avers  to  be  an  oath  ^  purporting  or  intending  to 
^  bind  the  persons  taking  the  same  to  commit  treason,  by 
<<  obtaining  annual  parliaments,  and  universal  suffrage,  by 
^  pbvsical  strength,  (or  force,)  and  thereby  effecting  the 
M  suDversion  of  the  established  government,  kwB,  imd  con- 
**  atitution  of  this  kingdom,  by  unlawful  and  violent  means.*^ 
Your  Lordships  are  therefore  under  the  necessity  of  giving 
your  opinions,  whether  this  fact,  which  is  so  set  forth  in 
the  minor  pr«q>osition-*the  act  of  administering  a  certain 
oath,  at  the  particular  times  and  places  therein  mentioned, 
and  to  the  individuals  alleged  to  have  taken  the  same,  and, 
with  regard  to  which,  the  public  prosecutor  undertakes  to 
satisfy  you  and  the  jury,  is  conform  to  the  major  propor- 
tion-—and  is,  or  is  not,  of  the  description  given  of  it  by  the 
public  prosecutor. 

In  determining  this  question,  X  think  it  right  to  say,  I 
am  of  the  opinion  expressed  by  your  Lordships,  that,  fay 
the  words  of  this  act  of  parliament,^  as  well  as  in  reason, 
and  accordin|;  to  the  rul^  of  the  common  law  applicable  to 
such  a  case,  it  is  only  to  the  words  of  the  oath  itscSf  we  have 
to  attend ;  and  that  we  are  not  in  a  question  as  to  the  pur- 
poses or  intentions  of  the  administrators,  or  takers  of  the 
oath,  in  so  far  as  thev  cannot  be  made  to  ajmear  upon  the 
face  of  the  oath  itself.  As  to  the  assertion,  that  it  was  ad- 
ministered to  numbers,  and  at  secret  meetings,  upon  that 
part  of  the  libel  I  concur  with  the  able  argument  for  the 
prisoner. 

It  appears  to  me  necessary  to  come  to  a  clear  understand- 
ing of  the  rules  of  interpretation,  which  we  are  to  apply  in 
entering  upon  this  inqnirjr.  I  am  of  opinion,  that  it  is  not 
by  far-fetched,  abstruse,  intricate,  or  subtile  rules  of  con- 
struction, your  Lordships  are  entided  to  judee  of  the  mean- 
ing of  this  oath.  You  are  to  put  upon  it  uie  jrfain  mean- 
ing which  the  words,  in  which  it  is  conceived,  would  have 
conveyed,  and  must  be  held  to  have  copveyed  to  persons  of 
plain  understanding,  dealing  with  that  oath.  I  am  further 
of  opinion,  that  you  are  not  entided  to  listen  to  refined  cri- 
ticisms on  the  terms  of  the  oath ;  and  far  less  to  listen  to 
/any  allegations  that  mere  suspicion  or  conjecture  might  offer 
as  to  what  was  the  real  object  of  such  an  oath. 

It  appears  to  me,  however,  to  be  indispensable,  that  the 
whole  ot  the  oath|  from  bq^imiing  to  end,  should  be  taken 
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into  ooBrideration.    We  are  to  take,  not  a  detadied  part  of 
this  oath  here  and  there,  and  extract  a  meaning  from  it—' 
we  are  to  combine  the  whole  of  it,  and  take  it  as  one  single 
instrument,  and  put  upon  it  merely  a  plain,  common  sense, 
legiUmate  meaning,  laying  aside  every  thing  like  refinement 
in  extracting  what  is  its  true  import. 

I  feel  myself  bound,  where  the  oath  may  be  of  a  doubtful 
or  uncertain  nature,  tp  let  the  doubt  lean  in  favour  of  the 
accused ;  but,  on  the  other  hand,  if  the  words  be  plain,  and 
convey  only  (me  meaning  to  my  mind,  I  am  called  upon  to 
give  effect  to  that  meaning,  without  paying  the  slightest  re- 
gard, on  the  one  hand,  to  its  bringing  the  prisoner,  within 
the  law ;  or,  on  the  other,  letting  him  escape,  if  he  was 
truly  guilty  of  a  violation  of  it. 

Keeping  these  considerations  steadily  in  view,  and  taking 
the  whole  instrument  into  consideration,  I  agr^  with  my 
brother  on  my  right  hand,  that,  in  looking  to  what  is  the 
true  purport  or  intention  of  this  oath,  particular  attentim 
must  be  yeid  to  the  solemnity  with  which  it  is  introduced 
and  conduded.  An  invocation,  in  the  most  solemn  manner, 
to  the  Almighty,  is  the  commencement  of  the  oath  ;  and 
the  oonduwn  is,  <*  So  help  me  God,  and  keen  me  stedfast.^ 
A  more  solemn  and  deliberate  call  upon  Groo,  in  entering 
into  an  engagement;  one  which  is  attended  with  eveiy  thin^ 
that  can  render  it  awfuUy  impressive  on  the  minds  of  admi- 
nistrator and  taker  than  this,  it  is  imposuble  for  me  to  fi- 
gure to  myself  for  a  single  moment 

The  oath  then  proceeds,  <<  I  will  persevere  in  my  endea- 
s<  voors  to  form  a  brotherhood  of  affection  amongst  Britons 
«<  of  every  description,  who  are  considered  worthy  of  con- 
<<  fidence.^  That  this  brotherhood  which  the  taker  of  the 
oath  binds  himself  to  persevere  in  endeavouring  to  form, 
can,  upon  any  fair  or  Intimate  principle  pf  interpretation, 
be  supposed  to  allude  to  the  case  of  such  a  brotherhood  of 
affection  as  was  ingenbusly  put  to  your  Lordships  at  the 
viva  voce  discussion  of  this  case,  appears  to  me  to  be  nega- 
tived by  another  part  of  the  oath,  which  refers  to  the  pe- 
nalty for  the  disclosure  of  any  thing  done  by  the  brother- 
hood. For  these  two  passages  taken  together  must  satisfy 
every  fair,  candid,  and  impartial  mind,  that  it  was  the  for- 
mation of  brotherhoods,  associations,  or  bodies  of  men  unit- 
ed together  for  one  common  purpose,-vnot  a  brotherhood 
of  a£^tion  among  all  mankind  in  general,  or  all  the  people 
of  this  country  in  general,  but  among  those  only  wno  are 
considered  ufortky  of  confidence.  Look  to  the  subsequent 
part  of  this  oi^th ;  to  the  sanction  of  secrecy  as  to  the  pro- 
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ceedbgs ;  the  punishment  oF  death,  to  be  intikted  by  My 
member  or  members  of  such  BtKieiieB ;  which  affords  the 
dearest  evidence  that  there  was  to  be  a  union  of  numbers; 
that  these  numbers  were  to  be  united  toother  in  a  varietj 
of  different  societies;  and  then  say  if  it  is  possible,  in  com- 
mon sense,  or  giving  fair  play  to  language,  to  suppose  a 
brotherhood,  with  innocent  purposes,  was  really  in  view  P 
There  is  a  positive  obligation  to  form  an  union  of  indivi- 
duals, composmg  different  societies,  linked  together  in  this 
solemn  and  deliberate  manner ;  it  is  therefore  ouite  impos- 
sible to  suppose  a  brotherhood  of  affection  was  alone  intend- 
ed. 

The  obligation  of  secrecy,  of  absolute  concealment  of 
every  thing  that  was  to  be  done,  of  every  description  what- 
soever, in  or  out  of  these  societies,  is  a  most  remarkable  fea- 
ture of  this  oath ;  and  I  have  no  difficulty  in  stating,  that 
this  has  appeared  to  me,  from  the  very  first  moment  I  deli- 
berately considered  it,  to  be  one  of  the  fairest  and  most  un- 
exceptionable tests  in  order  to  ascertain  what  is  the  true 
purport  or  intendment  of  this  oath.    The  words  are,  *<  And 
<<  I  do  further  swear,  that  neither  hopes,  fears,  rewards,  or 
<<  punishments,  shall  induce  me  to  inform  on,  or  ^ve  evi- 
<<  dence  agiunst,  any  member  or  members,  collectively  or 
<<  individually,  for  any  act  or  expression  done  or  made,  m  or 
<<  out,  in  this  or  similar  societies,  under  the  punishment  of 
<<  death,  to  be  inflicted  on  me  by  any  member  or  members 
^<  of  such  sodeties.**    Suppose  an  oath  to  have  been  admi- 
nistered, containing  in  it  nothing  but  what  I  have  now  read, 
and  without  its  having  disclosed  upon  the  face  of  it  the  ob- 
ject of  such  secret  associations  as  are  here  linked  together, 
IS  there  any  one  of  your  Lordships  who  would  not  have 
pronounced  it  to  be  a  criminal  oatn,  and  inferring  a  crimi- 
nal purpose  in  the  view  of  both  administrator  and  taker  P  I 
apprehend  that  not  a  shadow  of  doubt  could  exist  upon  the 
pomt. 

But  we  are  at  no  loss  to  discover  what  was  the  object 
this  oath  contemplated.  For,  after  providing  for  the  for- 
mation of  this  brotherhood,  your  Lordships  know  in  what 
manner  the  objects  of  the  union  are  disclosed  in  the  pas- 
sage so  often  read,  relative  to  the  eneagement  to  persevere 
in  endeavours  to  obtain  the  elective  franchise  to  every  per- 
son in  Great  Britain  and  Ireland,  not  disqualified  by 
crimes  or  insanity,  and  annual  parliaments  .-'—*<  and  that  I 
**  will  support  the  same  to  the  utmost  of  my  power,  either 
^  by  moral  or  physical  strength  (or  force),  as  the  ease 
«  may  require.^    In  putting  upon  these  expressions  the 
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ttcamag  whkh^fairly  attaches  to  them,  it  is  impossible  for 
me  to  bring  mj  mind  to  the  interpretation  which  has  been 
endeavoured  to  be  impressed  upon  jour  Lordships— that 
this  engBgemeat  to  use  physical  strength,  or  force,  is  re- 
ienble  merdj  to  the  securing  of  annual  ^liameats  and 
univenal  suffrage  after  thej  shall  be  obtained.  It  is  im- 
pesribk,  u|K>ii  any  principle  of  construction  that  I  am  ae- 
ifuaiAted  with,  to  put  this  forced  aad  unnatural  aneaning 
upon  these  words.  I,  on  the  contraiy,  must  infer  this  en- 
gagement to  mesa,  that  all  endeavours,  by  moral  or  phy- 
flieal  strength^  were  to  be  employed  to  obtain  these  object^ 
as  the  case  might  require.  But  even  if  another  construc- 
tion was  adopted,  namely,  that  the  above  mentioned  words 
were  to  be  held  to  refer  to  the  whole  preceding  members 
of  the  oath,  then,  as  there  is  no  limitation,  no  confinement 
of  this  co-operation  of  efforts  to  any  of  those  which  are 
called  innocent  proceedings,  your  Lordships  must  still  be 
left  to  draw  the  same  conclusion  of  physical  strength,  or 
force,  being  pledged  to  be  resorted  to,  as  the  case  might 
require.  It  is  manifest,  on  the  words  of  the  oath,  that  the 
party  administering,  as  well  as  the  party  takin|;  it,  had 
their  attention  most  particularly  called  to  the  distinction 
between  the  two  kinds  of  strength,  or  force,  that  are  here 
to  be  resorted  to.  This  is  nuirkad  in  the  most  emphatic 
manner  by  the  words,  "  as  tie  case  may  reqtdre  /^  the  obli- 
gation being  to  use  the  one,  if  the  case  required  only  that 
one,  but  to  betake  themselves  also  to  the  other,  if  the  case 
should  require  its  aid. 

Putting  upon  these  words,  then,  the  only  interpretation 
they  can  justly  bear ;  holding  there  is  no  room  for  the  in- 
nocent construction  that  has  been  pressed  upon  your  Lord- 
ships; and  taking  into  view  that  the  oath   binds  num- 
bers to  the  obligation  in  question ;  that  it  is  averred  that 
it  was  administered  to  great  numbers ;  that  various  societies 
were  in  contemplation ;  and,  above  all,  that  the  clause  of 
concealment  to  which  I  formerly  alluded,  has  a  direct  re- 
ference, not  only  to  expressions  made  use  of  by  any  member 
or  membtf  s,  but  to  acts  done  bv  them  '*  in  or  out  of  this 
or  similar  societies  ;^  the  conclusion  cannot  be  avoided, 
that  it  was  in  regard  to  the  endeavours  to  obtain  their  ob- 
jects, that  recourse  was  to  be  had  to  moral  or  physical 
stren^,  as  the  isase  might  require.     If  there  was,  there- 
fore, in  the  preceding  parts  of  the  oath,  any  doubt,  any 
ambiguity,  any  difficulty  whatever,  your  Lordships  have 
it  completely  removed  by  this  most  remarkable  and  enu 
phatic  part  of  it.    Indeed^  I  weU  recollect,  that  the  good 
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n^me  of  tiif  iMior  cw«iel  fcr  tbe|NUiQel,  while  he  was  en- 
4ea«Q^og  lo  gi?e  his  view  of  tbia  part  of  the  case,  pre- 
v-ented  bis  |P'appling  with  this  part  of  the  ^^ath,  which  be 
admitted,  in  uaquiriified  ierms,  (and  lo  so  doing  he  has 
been  followed  by  the  learned  counsel  who  draws  the  infor- 
WiatiM  Cor  the  pannel,)  did  contain  criminal  and  dangerous 
matter.  But,  I  apprehend,  this  most  dan|;erous  and  cri- 
niosl  part  of  the  engagement,  is  that  which  your  Lord- 
ships nuv  justlj  resort  to  as  a  test  for  trying  the  other 
parts  of  it,  if  there  does  exist  any  difficulty  in  regard  to 
tj^ir  true  meaning.  This  passage  of  itself  goes  far  to  re- 
ipoFe  any  doubt  which  could  exist  as  to  the  criminality  of 
this  oath.  When  was  it  ever  heard  of,  that  an  obligation 
to  perform  only  ionpcent  acts,  to  en^ge  in  nothing  but 
i  lawful  proceedings,  was  enveloped  in  such  terms  as  we 

t  have  h(^;e;  i^id  that  the  mere  performance  of  the  bounden 

If  ai^  sacred  duty  of  every  member  of  this  association,  who 

might  be  called  upon  in  a  court  of  law  to  disclose  the 
truth,  was  to  be  followed  with  the  punishment  of  death? 
*  That  the  obligation  must  be  held  to  attach  even  to  the 
pemons  who  should  eive  evidence  in  courts  of  justice  seems 
fclearly  evinced  by  toe  words  used.  A  more  tremendous 
obligation  can  hardly  be  conceived,  than  that  of  binding  a 
peracm  by  a  solemn  oath,  not  to  eive  evidence  as  to  the 
proceedings  of  an  association,  unner  the  penalty  of  being 
nuiH'dered  by  any  of  its  members.  That  part  of  the  oath 
alone^  therefore^  renders  it  altogether  impossible  to  doubt 
as  to  its  purport  and  intendment  being  of  the  most  crimi- 
nal  nature. 

If  this  be  the  conclusion  which,  upon  a  careful  conside- 
ffitioa  of  tbboath  (and  sure  I  am,  no  case  ever  met  with 
more  imxious  attention)  we  must  come  to,  the  next  ques- 
tioD  i^  this,  whether  an  obligation  such  as  this,  to  resort 
to  the  «^9f  physical  strength  or  force,  in  endeavouring  to 
obtain  annual  parliaments  and  universal  suffrage  to  the 
^ulf^scts  of  this  com^try^  does  qpme  up  to  what  the  indict- 
ipent  states  it  to  be,-i^an  oath  pr  engsi^ment  purporting 
QT  intending  to  bind  the  taker  to  commit  treason  ? 
.  I  take  tba  cfportunity  of  stating,  that  the  view  which 
I  biive  taken  of  this  case,  is  the  same  that  it  would  have 
beei^  had  this  oath  been  presented  to  your  Lordships  in 
tbs  shape  whii;h  it  first  assumed.  I  concur  in  opinion 
w(it^  X^otd  PitmiUy,  that  the  use  of  the  words  i^bvsical 
sti^ength,  in  the  dear  and  asarked  manner  in  which  it  b 
miMiilestly  tobe  i^ployed  on  the  face  of  this  oath,  would 
L^Te  been  spmc^en^  to  satisfy  me  n^  to  the.  purport  of  the 
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oath,  mdepehdently  of  the  addition  of  the  word/om.  Bat, 
at  the  dame  time^  I  agree  with  mj  brother  oti  mj  left 
handy  that  if  there  be  any  doubt' as  to  the  word  strength. 
It  is  ^ntirelj  removed  by  the  word  force  being  ased  pro^ 
fniscuously  in  one  and  the  same  sense. 

That  universal  suffrage  and  annual  parliaments  make  alt 
present  no  part  of  the  constitution  of  this  realm,  (and  that 
they  may  make  no  part  of  it  till  the  end  of  time,  must  be 
the  devout  wish  of  every  man  who  has  the  interest  of  his 
country  at  heart !)  is  a  proposition  which  cannot  be  dis- 
puted for  a  single  moment.  That  the  obtaining  and  ac- 
complishing these  objects,  by  the  use  and  application  of 
physical  strength  or  force,  by  numbers  united,  and  asso- 
ciated together  by  such  an  obligation  as  is  now  before  us  ; 
that  the  effecting,  by  such  means,  the  establishment  of  uni- 
versal sufTrage  and  annual  parliaments,  and,  consequently^ 
overturning  the  present  constitution  of  the  kingdoms, 
would  clearly  amount  to  high  treason,  I  presume  no  man 
iireathine  can  doubt. 

That  the  obtaining  of  an  alteration  of  law  by  numbers, 
and  the  employment  of  physical  strength  and  force  to  ac- 
coroplish  it,  does  constitute  high  treason,  none  of  your 
Lordships,  or  any  one  acquatnteid  with  the  law,  can  hes?- 
tate  in  believing.  The  authorities  on  this  subject  are  dta- 
tinctly  broi]i|ht  before  your  Lordships  in  the  faiformatioa 
for  the  puMld  pros^utor,  p.  10,  II.  Yoii  there  find 
cited  the  aOthorities  of  Hale,  of  Foster,  and  of  Lord  Mans- 
fierd,  in  announcing  the  law  in  the  cUse  of  Lord  George 
Gordon ;  which  authorities  have  since  been. referred  to  by 
every  Judge  Who  has  had  occasion  to  address  a  jury  in 
any  cliarge  of  treason,  and  their  opiAfens,  T  will  say,  (aT- 
though  a  slight  was  thrown  out  as  to  the  weight  due  to  him^) 
have  been'  in  a  most  accurate,  satisfactory,  and  lawyer-Kke 
manner,  summed  up  hf  Mr.  Hume.  Looking  to  these  alt- 
thoritieS}  there  cannot  be  the  slightest  doubt,  that  to  ac- 
complish, such  objects  as  we  are  now  considering,  by  means 
t)f  numbers  and  physical  strength,  would  be  high  treason, 
as  an  actual  levying  of  war  a^inst  the  King-u-in  the 
words  of  Judge  Foster,  who  will  be.  admitted  to  have 
given  i  correct  account  of  the  law  of  treasoti.  TKat  tbesi; 
objects  are  of  a  public  and  general  ftatdre,  cannot  be 
questioned;  and  that  the  accomplishmefdt  of  objects,  which 
are  of  that  description,  and  not  private,  if  sou^f  to  b^ 
brought  about  by  a  rising  of  persons,  and  the  application 
of  force,  even  without  any  of  the  pageantry  of  war,  b  high 
treason,  and  a  lei^ying  of  war  ^ahist  the  King^  is  the 
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red  to ;  no  lawjer  having,  indeed,  ever  doubted  tbat  tb^ 
rising  of  a  number  of  persons  for  ejecting  public  purposes 
by  force  is  high  treasoxi  and  levying  war. 

As  this  oath  contemplates  events  to  be  accomplished—* 
acts  not  doing  or  done,  but  to  be  coipmitted-^wbich  would 
amount  to  high  treason,  I  think  your  Lordships,  in  consi- 
dering the  import  of  it,  are  bound  to  look  to.  the  conse- 
quences, as  deinonstrating  what  it  purported  or  intended 
to  bind  to.  Having  said  this,  I  must  take  leave  to  say, 
that  I  am  not  in  the  slightest  degree  conscious,  that,  m 
holding  this  opinion,  I  am  about  to  establish  any  new  trear 
aon— -that  I  am  giving  any  countenance  to  the  establish- 
ment of  constructive  treasons—sir  that  I  am  transgressing 
any  decision  of  Parliament  or  courts  of  justice-— a  hint 
which  has  been  held  out,  as  if  in  terrwan^  to  your  Lord- 
ships. I  am  persuaded,  that  the  learned  gentlemen  who 
l^ave  resorted  to  this  mode  of  argument,  did  not  purport 
or  intend  to  make  the  allusion  by  way  of  warning  to  your 
Lordships,  or  to  convey  any  thing  lijke  a  supposed  picture 
of  the  consequences  that  are  likely  to  follow  from  the  de^ 
cision  we  may  \i%  called  upon  to  pronpunce ,:  If  I  were  ca- 
pable of  thinking  such  was  thfB  object  of  the  quotations  X^ 
allude  tp,  I  can  only  say  for  niyself,  that  |[  should  have 
treated  them  with  the  scorn  and  contempt  they  Reserve, 
^tjpg  h^re^  in  the  dischargie  of  a  most  important  and  de- 
licate function,  I  know  tlfe  duty  I  have  to  perform.  \ 
have  to  perform  it  according  to  my  conception  of  the  rules 
of  law,  aioud  the  conviction  of  my  owi^  conscience ;  and  I 
dp  so  without  the  slightest  regard  to  those  consequences 
which  may  be  supposed  tp  be  ^lluded  to  in  the  passive 
to  vrhich  I  refier.  But  I  mus^  do  the  gentlemen  the  ju|^ice\ 
to  suppose,  this  was  stated  without  any  such  view.  But, 
having  heard  it  also  in  the  viva  voce  pleadings,  I  have  felt  it 
incumbent  on  me  to  make  these  observations*  If  a?iy  man 
can  persuade  me,  by  sober  and  leg^  argument,  by  a  referr 
ence  to  authorities  to  which  I  am  tx>und  to  pay  ot)^dience, 
that  the  opinion  I  have  formed  has  ft  tendency  to  establish 
a  treason,  by  ambiguous  and  general  worjJs,  **  as  accroach. 
«<  ing  of  royal  power,  subvertmg  of  fundamental  laws,  and 
<'  the  like,**  I  would  listen  to  the  i^rgum^nt.  But  I  just 
say,  in  one  word— Let  that  man  show  me,  Upon  the  autho- 
rity of  any  judge  or  lawyer  in  England,  that  what  was 
manifestly  intended  to  be  done  on  the  face  of  this  path-r 
^he  altering  the  established  laws,  and  constitution  of  Parr 
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lutniMty  Djr  pbysiCBa  stm^h  or  foftc  '  if  Bc^tt^BuMy  ii 
not  high  trett80D»  and  I  will  give  the  ftuthority^  Medienee. 

If  such  then  be  the  true  import  of  this  oaih*  the  queotkm 
remains  for  your  Lardships  to  determfOe,  whether  the  paUie 
prosecutor,  resttng  his  charge  on  die  aet  of  parliament,  and 
stthnmun^  in  the  minor  propositioit  that*  the  pannel  is  giiiltj 
of  that  (£aige,  by  administering  this  oath  to  a  f  arietf  rf 
persons,  on  various  oecasions,  and  at  secret  meetingft-^^Jtaa 
shsped  the  in£ctment  in  sodi  a  manner  as  to  warrant  ns  16 
remit  it  to  an  assise  ? 

This  leads  to  the  objeetions  alluded  to,  that  it  was  the  du- 
ty of  the  public  pmaecutor,  to  define  the  treason  whiok  be  al- 
leges the  purport  of  the  oitch  was  to  bind  to  commit ;  and 
that  the  attempt  he  has  made  to  do  so  ^  abortire. 

In  reference  to  these  objectibns,  if  it  were  at  ail  true,  as  ii 
stated  in  the  inlbrmation  nir  the  pannel,  that  the  praaeeuta 
is  here  asking  to  obuin  the  chance  of  a  verdiet  bbOk  a  jiftj, 
upon  vague  inference  ftom  hcta  inapplicable  to  the  nature  of 
the  eharge,  and  without  fully  explaming  himsdf  to  us  or  the 
jury,  it  would  be  die  duty  and  instant  inclination  of  your 
Lordshins  to  dieck  such  an  attanpt.  You  ate  bound  to  take 
dtfe  of  the  interest  of  the  public  at  large,  and  of  the  party 
'accused,  by  diecking  such  attempts,  and  finding  the  mam 
irrelevant.  But  the  Aicts  of  this  case,  as  appearing  on  the 
&c6  of  the  indictment,  Wairant  no  such  assumption. 

I  think  it  necessary  to  nodce^  that  I  eannot  concur  in  one 
position  of  my  Jearnod  friend  who  drew  the  infarmatiim  ftr 
we  proeedutor— 'that,  in  a  case  of  this  description,  we  can 
give  any  credit  to  th<6  public  prosecutor  as  to  the  meaning  of  the 
oath,  unless  we  be  satisfied  ourselves  njpm  the  fiiee  of  Ae 
oath,  that  the  mfaming  which  he  states  is  correct  If  such 
be  his  statement,  I  beg  to  say  I  £tti»  from  him.  In  dw 
kni^  ptopodnon  of  the  indictment,  reftsence  is  had  to  the 
act  of  parliament;  and  it  is  for  us  to  say,  whether  die  ftets 
stated  m  the  minor  proposition  pome  up  to  the  major  propdo- 
tion. — ^I  soe,  however,  we  pul>Uc  prosecutor  does  not  mean  to 
carry  his  argument  to  diat  length. 

But,  supposing  the  objects  of  the  parties  to  the  oath  were 
to  be  prosecuted  by  levying  war^  it  appears  to  me,  that,  in  or- 
der to  make  a  relevant  char^,'  it  is  not  necessary,  on  any 
][)f(tociple  of  law,  nor  is  it  rehired  by  this  statute,  that  the  pub- 
lic prosecutor  should  enter  into  a  definition  of  die  precise  trea- 
son which  he  avers  the  oath  purported  or  intended  to  bind  the 
parties  to  commit.  I  say  so,  under  this  qualifieadon,  that  he 
inust  aver  and  show,  on  the  fkee  of  the  oisth,  that  it  purports 
or  intends  to  bind  to  commit  treason. 


I  emcM  ebtet  inftaihe  Mea,  that,  to  fdimd  a  legal  cliairg^ 
toAer  this  a^,  ^hich  tefen  to  thi««  distinct  speeiea  of  oaths^ 
bindititf  to  eommit  aay  treason  or  murder,  or  any  felony  pu- 
niihabM  with  death,  it  would  be  auffittent  to  narrate  tho  act, 
mad  not  say  whether  the  oath  boood  to  commit  some  particular 
4»is  or  other  of  these  species  of  crimes.    I  am  ior  the  prisoner, 
a»  to  this  point ;  and  I  think,  on  the  principle  of  fair  dealing, 
itM  apeOies  of  oath  imputed  to  him,  should  be  distinctly  stat^. 
But)  having  arrived  at  that  conclusion,  I  am  then^  to  say, 
triiether  or  not  there  is  any  dung  in  the  nature  of  fhis  act  of 
Parliament,  and  charge  that  is  made  under  it,  which  requires 
tho  proseeotor  to  ^  farther.    I  must  beg  leave  to  say,  with 
ail  oeferenee  to  the  opinion  of  my  brother,  (Lord  Gillies,) 
diat  it  is  poarible  to  figure  eases  ot  oaths  upon  which  charges 
ttisder  this  act  might  aoourately  be  laid,  and  as  to  which  it  is 
impossible  to  contend  that  the  public  prosecutor  is  bound  to 
specify  and  define  the  treason.    I  allude  to  an  oath  which 
proftsaes  to  have  in  view,  any  alteration  of  the  law,  for  in- 
•tadaoe.     If  sudi  shall  appear  to  be  the  object  of  the  oath,  and 
there  shall  b^,  on  the  face  of  it,  words  which  dearly  purport 
or  intend  to  bind  the  taker  to  persevere  in  the  accompush- 
jrnom  of  the  object  by  any  means  whatever,  and  to  persevere 
even  in  treaitnaUe  means  tf  necessary,  I  contend,  that  it  would 
be  suficient  lor  a  prosecutor  to  sajr  here  is  an  oath  in  violation 
of  the  statute  SSd  of  the  King,  intending  to  bind  the  takers 
to  commit  treason.   I  tslte  ibr  grafted,  that  the  oath  binds  to 
persevere,  by  the  use  of  aH  means,  not  exceptmg  treasonable 
niaaAs.     Could  any  man  doubt,  here  is  an  oath  in  viola- 
tion of  the  act  of  Varliamenf  ?  Then  I  ask,  what  is  the  duty 
the  public  pirosecutor  is  called  oil  to  perform  ? — To  define  the 
treaaon  which  the  pttty  at  that  time  taking  the  oath  had  not 
at  the  time  himseff  ddSned  ?  He  had  merely  hound  himself 
to  the  performance  of  treasonable  acts,  which  is  a  violation  of 
the  act  of  Parliament.    In  this  instance,  it  is  an  absolute  im- 
possibility to  say  a  correct  special  definition  of  the  treason 
could  be  giveh;    I  always  say  this,  under  the  qualification  to 
which  I  formerly  alluded,  that  the  oath  itself  shall  be  one 
which  purports  or  intends  to  bind  to  the  commission  (it  trea- 
aon  at  least.     If  it  were  couched  in  sudi  language  as  no  mor- 
tal could  understand,  it  would  be  just  to  hold  it  not  suffl«. 
cient  that  the  prosecutor  thought  it  bound  to  commit  treason; 
bat  if  this  appears  on  the  &ce  of  the  oath  itself,  the  charge 
must  be  held  to  be  relevantly  laid. 

I  go  a  little  farther ;  finr  it  is  not  merely  in  reference  to 
Iveaaonable,  but  to  murderous,  and  felonious  oaths,  that  this 
abaerviation  wmdd  be  found  strictly  to  apply.     liake  the  case 
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9f  an  ooth^  as  was  put  by  Liird  Pitmmj;  not  that  thcr^  is 
an  obligation  on  the  fiioe  of  it,  to  murder  an  individual,  but 
to  preserve  secrecy,  and  to  persevere  in  endaavourine  to  ac- 
complish certain  objects,  ana  even  to  put  to  deadi  ail  thoae 
yrho  should  oj>pQse  the  apoqmplidiment  of  them.     Here  is  «i 
oath  which  nu^t  be  charged  as  in  violaUon  of  that  part  of 
the  act  of  Parliament  directed  against  oaths  purporting  or  in- 
tending lo  bind  to  commit  murder.    The  prosecutor  quotes 
the  oatn,  which  opntains  such  an  engigement  as  I  have  stat- 
ed, to  persevere,  even  to  di^  riskof  jputtmg  todeath,  those  who 
shall  oppose  the  accomplishment  of  the  end  in  view.     If  die 
prosecutor  were  called  on  to  define  the  species  of  murder 
which  this  oath  puiported  to  bind  to  coipmit,  would  th^re  not 
be  the  same  impos^ility  attempted  to  bq  imposed  as  in  the 
case  formerly  supposedi  as  to  the  specif  of  treason  ?   The 
parties  themselves  had  not  designated  whom  they  intended  to 
murder,  or  the  maimer  of  doing  so,  except  generally  tho6#  who 
should  oppose  them;    and  therefoie  the  public  pToseeator 
could  not  deserjbe,  in  the  charge,  the  particular  sort  of  mur- 
der, as  that  does  not  appear  on  the  face  of  the  oath  it^elC 
But,  if  he  narrates  the  act  of  Parliament,  and  cites  the  oath, 
he  does  all  that  is  incumbent  upon  him  under  this  act  of  Par- 
liament.    1  say  the  same  as  to  an  oath  binding  to  commit  fer 
lony.     Suppose  jiarties  (and  npt)iing  is  more  oQfnmon,  I  fear, 
than  associations  in  some  parts  of  the  kingdom,  pf  pfarpiyDs  to 
commit  felonies,)  enter  into  a  combinatiqn  tp  comfnit  a  capita) 
felony,  and  have  resortcad  to  an  oath  binding  themselves  to 
seize  on  the  vhole  bullion  in  die  coflQers  of  the  bank'  of  Eng- 
land, or  tp  possess  themselves  of  the  regalia  in  the  Tower  of 
London.     The  prosecutor  dispovers  s}icb  an  oath,  iind  libeb 
upon  it  as  purporting  or  intending  tp  bind  tq  commit  a  fekmy 
punishable  with  deat|i.     t  think,  on  attending  to  this  act  of 
parliament,  pnd  to  the  circumstances  under  which  such  an  oath 
must  have  been  administered  or  taken,  it  wq<4d  not  be  neces- 
S2U7  tp  specify  and  define  the  obligation  as  onp  tp  commit  the 
crime  of  burglary,  qr  ai^y  particular  capita|l  felony;  and,  if 
9uch  ^  ehar^  w^  raised  here,  it  wopld  pot  bip  necessary  to 
state  that  the  objects  were  to  b^  acpompiished  by  means  of 
theft  and  house-breaking.     It  would  be  sufficient  to  state, 
that  the  apt  pf  Pfurliament  was  violated  by  such  an  oath, 
tiearinjo^  on  the  face  of  it  an  obligation  intending  to  bind  to 
commit  a  felony  punishable  with  death.    The  prosecutor  can* 
not  be  called  on  to  de^e  more  precisely,  what  it  must  be  im^ 
possible  for  him  to  do.  . 

If  the  oath  itself  bears  the  construction  which  is  alleged  of 
it,  and  if  the  relative  circumstances  of  time  and  p)ape  of  M^ 


tmioBt^rifig  be  set  Ibitb  iti  the  iiidietniel]lit>  the  pi^(Mecut5r'ha[fr 
done  all  mt  is  necessary  for  the  adtantage  of  the  prison^. 
The  prisoner  sulbrs  no  harm  fiom^  its  being  stiittid  in  th^  in- 
dietment,  thai  it  is  an  oath  intending  U)  ooinmit  treason,  tW, 
if  he  oaa  shew  that  sueh  is  not  the  proper  ton^troction  of  the 
ottth,  and'diat  it  does  not  so  nnrport,  his  defendB  ientflfins  en- 
tire. That  he  sufibrs  no  hardship  from  the  indic^ttiietot  hAn^ 
80  ftamed,  appeaite  to  me  to  be  quite  clear.'  Ari  aAndssioh 
was  made  on  thepart  of  the  patfnd  at  the  btfi^^  it  dear  terms, 
by  Mr  Moncriefiy  that  this  indictment  woqU  ha^^'  been  relci- 
Tant  if  it  had  narrated  all  the  di£btent  treasons  &ltehuitiVdy 
tti  bemad  by  the  psafcBti  of  the  oath  to  be  ^ediAmitt^by  the 
tdcers  of  it.  This  is  a  trudi  of  which  I  have  no  doub£  what- 
ever :  But,  if  sOy  it  it  possible  to  say  any  benefit  woulA  bavb 
resulted  to  the  pannel:  mm  following  such  a  ptDbteding  f 

But,  it  has  been  said,  that,  e«lo,'it  is  notiticmAbent  to  de^ 
fine  the  treason  im  an  indiotment'On  this  statute ;  y^t  the  pro- 
secutor  has  undertaken  the  task,  and  has  not  peiftanHcd  it  sa^ 
tiafiictorily.*— Now  we  ate  all  agreed,  that,  in  a  ti^iftl  fer  trea^. 
son,  the  paiticular  qpeoies.of  it  must  beispeetflcally  set  iiMrtb; 
but,  I^Donoeive,  lor 'one,  that  the  present  obj^tion  for  the  prii 
aoner  nvoceeds  altegediinr  on  a  mistake,  and  that  'th«re  is.  n6 
sofch  thing,  as  is  j£cged,  nadertaken  ei^  the  part  of  the  j^Mife 
proaecutor.    The  nassage  firanded  on;  is  not  to  be-  fotind  hi 
that  part  of  the  inmetment  wheM  you  would  htfve  eiitpected  db^ 
prosecutor  to  have  made. sudi  a*  charge."    The  words  >tennidd 
vague  and  unsatisfactory,  are  vfndyeifiiemve  of'  the  pros^- 
Gutor^s  opinion  as  to  the  natace  06  tno'  oalb';  I*  shati  not  fi^ 
tigue  your  Loidshifts  by  reading  that  part^^indictmjMb^ 
Irefertoitas&mihu'itoaUof  yourliOv^Ups;   TbefroS^. 
tor  ffoes  on  to  describe  idiaaaib  asan  obUgaqen  to  obtaia^M^ 
mMd  parliaments  and  vaiveinal  suffinge,  hf  physioalvStrangih 
or  fime,  and  tfrnebyefiiBOting  .the*  sukmnioa  of'  tl»  govern- 
ment, laws,  andooBstitntioiL'of  thiakingdDSif  by  vicdstttand 
mdawful  meamb     This  is  deBxlf  desoriptrre'  of  the  oaih,  net 
cf  the  treason;  fiv  ibcre  immediately  f^wn : *^^  W4ich 4mMi 
.<<  or  enfnigment;;or'Obhflnttionrm       finrm  of  an  oathy  was  in 
<<  die  Mowix^teima."   Oirthk  part  of  the  case,^  in  isTobvioua 
to  me,  that  that  whkh  is  alleged  to  hawebeenan  impeifedt 
cxiecuti6n  of  a  task  undertaken  by  thB:publid<pioaseuior,(:&lls 
entirely  to  the  geound;  for  the  pabfio'pioseciit«r  faaanet 
entered  into  any  siioh  undertaking'^— he  disdaimB  lit^^n^ 
the  words  of  the  indictment  show  he ,  bad  not  pledgtd  hMi. 
aelf  to  any  such  tasL    Agreeing,  thenefoM^-  itfidi  tbeoraii*. 
sd  for  the  ponnd,  that,  if  this  were  a  trial  tot  tnsaaoA,  those 
iroids  ia  thoL  indif tttent  would  not  b»  suffiififli|t ;  I  soy,  tb^ 


jrule  requiring  a  qprnfiertAoQ  of  ihetrtttfoi,  does  iM  infy 
to  Uie  prewic  coie,  and  bii»:iK>t  been  aUmpted  l»  W  M«dl 
i^xio^  by  dba  public  |^nw<H}tor.  The^aae  i»  quile  diffweat 
from  tbataf  Lord  Strafford.  Witlmit  al  M  inlmtmag 
with  tbe  la^v^of  treaiOQf  or  asking  \»  %9  6mi  the  iiM&taiem 
relevaolw  as  cbaripng  trtarni^  the  pubUc  ptoieeiitar  makes 
the  av^r»aQt»  ^hat  -tba  qaih  bare  ia  ime  purporting  or  in- 
tendiof  to  l^nd  t»  ^oaMait  tieaapn  ^  and  hd  aavs  it  liai  ao 
bv  Qbtaixang  aonttal  wurliaaieDta  and  muTtnal  sttffn^  fay 
physic  straagth  ^  foree.  TUs  ia  im  deseriptioD  of  Ike 
«BUh,  and  we  ara  refarml  hf  him  to  tbe  aadb  itelf ;  aad  if 
wa  ai«  right  ia  our  coastruatioa  af  it^itia  ao  oath  piarpon- 
ii)g  or  mtanding  to  bind  to  coaimit  traaaoa,  because  it  staaes 
that  physical  strength  or  force  was  to  ha  emplcgred  in  the 
accoippIiabioaRt  of  those  objaots;  which  never  can  b^  ao- 
complislied  without  prpdudsg  tfaoaa  cQiiBequeaos&  which 
the  pff^aecutor  stales.  Those  woida  of  the  iodjeimfitit  are 
BO  piera  than  tbe  ealarged  view  the  proaeouter  g^vea  of  the 
oQBsaqneaOeB  of  his  avcfnent  aa  to  the  nature  q£  the  oath 
itself.  That  tbe^^are  aot  descriptiTe  of  the  naeaiis  to  he 
aaf^pkQredt  Tis  obirioua.  Neither  are  they  deacnptircr  of  the 
^objacta  iafvbw;  ibr  thaae  are  amiutd  parhamciits  aad  ans- 
itfffsal  aaffkage.  Tb^  are  no  oscare  than  an  amplified  dettti 
of  the  tvil  leattk  of  the  anoomplishoisiit  of  those  objects, 
which  eaiHiot  take  off  the  effiast  of  the  tceaaondi>le  natqie  of 
the  oath.  That  tbe  warda» ''  and  themhjr  effecting  tbe  attk- 
**  weysjon  ef  the  estahiiitfied  goaenimeiity  laaas,  and  ooBStitu- 
'^  tiaa  of  tbil  kii^doai^  U  jonlmfiil  and  vioient  meaaa,^ 
cannot  therefeie  m  trie  wed  as  any  thipg  Hkr  an  atteo^  to 
define  the  treaaaa^  is  lo  me  quiteobrioua.  Sappoaa  ihein- 
diatment  had  spanfied  the  trdHU  df  kirfiag  war,  and  then 
ihadfidlown 


dhaae  worda  had  taUommi^  <'  and  ifaevehy  eflfaetaig  the 
^  version  of  ihaaatebUabedgpvetnmeat^  fanrs,  andeonsts- 
^  tutian  of  this  kinfdaai,  by  uidanfid  and  iriolent  meaoaV* 
Wfill  fany  one  maintain^  that  the  addition  of  diese  wotda, 
afhich  aee  mere^  ckseriptife,  coald  viliale  the  seat  of  the 
indkiment?  Tnt  view  of  iim  import  of  these  w«wds  is  de> 
aimc^  that  the  aas  of  them  in  thia  case  oannqt  amount  to  a 
vi^alioni  of  the  charge,  or  render  il  in  anQp  raspd  irrelevant. 
In  aU  eases  of  this  natum,  k  ia  tight  for  Ae  puUks  pfn> 
aaouspt  tndeal  fisirly  with  the  aeoased,  and  to  pnt  him  in 
poesessioa  ef  what  ha  hnttoma  his  charge  upon,  specifying 
the  time^  maimer,  eircnmstaneea,  and  mdividuals,  with  ra- 
gardtn  which  the  gvikir.aclB  am  said  ta  have  been  commit* 
ted.  Whaa  IhmktotUsindiatnientylfiadaUthiaisdoM. 
The  m^oc  pespasitian  mtea  the  aataf  paifaunent     It  ia 
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ihen  charged,  that  the  pannel  was  guilty  of  having  admU 
nis  tered  an  oath,  the  terms  of  which  are  set  forth ;  the  place% 
persons,  and  -nature  of  the  mtetings  at  which  it  was  admi* 
nistered  are  detailed ;  and  the  prosecutor  having  done  this, 
has  done  all  that  can  be  demanded  of  him,  according  to  any 
principles  with  which  I  am  acquainted,  for  the  formation  of 
A  criminal  charge; 
I  But,  there  does  remain  another  objection  which  has  at« 

I  trncted  the  dtteiition  of  all  of  your  Lordships,  as  brought 

I  under  our  consideration  in  an  argumentative  and  learned 

i  manner,  in  a  supplementary  infdrmation  for  the  pannel.   I 

I  have  no  inclination  to  find  any  fault  with  that  course  of 

I  proceeding ;  for,  it  was  otherwise  impossible  to  do  justice 

I  to  that  argument,  because  it  proceeds  on  the  supposition 

I  that  the  other  argument  had  altogether  failed.    But  I  have 

t  humbly  to  submit  to  yoUr  Lordships  a  tiew  upon  this  piart 

\  of  the  case,  which,  has  not  been  taken  by  any  of  the  Court, 

I  and  which  has  appeared  to  me,  on  a  thorough  conndera-^ 

I  tion,  to  be  deserving  of  ^reat  aittention.     For,  indepen- 

dently altogether  of  the  weight  of  the  answers  which  nave 
been  made  to  the  preliminary  objections)  it  is  obvious  that 
Mr.  Grant's  ar^ment  is  bottomed  on  assuming  this  fact^ 
that  the  administration  of  the  oath  itself,  now  before  your 
Liordshipsj  does  amount  to  an  overt  act  of  treason  under 
the  statute  36th  of  the  King ;  that  it  is  an  overt  act  of 
that  particular  treason  of  compassing  or  imagining  to  levy 
war  for  the  purpose  either  of  compelling  the  King  to 
change  his  mfeasures^  or  to  oter-awe  either  House  of 
Parliaonent  $  and  that  administering  to  numbers  at  secret 
meetings  such  an  oath,  is  to  hfe  held  as  a  substantive! 
overt  act  of  this  particular  treason.  Before  •!  can,  how- 
ever, arrive  at  this  conclusion,  it  must  be  made  out  to  me, 
in  a  more  Satisfactory  way  than  has  hitherto  been  done,  that, 
lyy  giving  my  sanction  to  this  assumption,  I  am  not  in  fact 
proceeding  to  establish  a  constructive  treason.  Your  Lord- 
ahips  will  perceivei  that  what  I  alludcf  to  is  this^  that  it  is 
indispensably  necessary,  to  the  permitting  such  an  oath  as 
this  to  be  received  a^  an  overt  act  of  the  particular  treason 
to  which  I  have  referred^  tinderthe  Statute  S6th  of  the  King^ 
that  the  conspiracy,'  the  compassing,  imagining,  and  devis^ 
ing  to  levy  the  war  should  be  matured  and  specially  direct- 
ed to  the  levying  of  war^  at  a  certain  time,  and  at  a  cer* 
tain  place,  and  for  a  certain  spteial  purpose,  such  as  the  ob^ 
jects  stated  in  this  case— ^the  obtidning  annual  narliamenta 
and  univcfrsal  suffirage,  or  any  alteration  of  the  law.  This 
to  me  is  dear  from  the  princnples  we  find  applied  to  the 
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aUtote  ol'  Edward  III. ;  that,  before  any  particular  tut 
shall  he  founded  on  as  an  overt  act  of  » compassing  and 
unagiDiDg  the  death  of  the  King,  or  levviag  war,  it  ii^ 
necessary  to  make  out  satisfac^my  that  there  was  auch 
a  conspiracy  devised  and  matured*  This  is  a  clear  prin* 
cip)e  in  the  law  of  treason,  and  I  shall  be  the  last  man 
to  interfere  with  it  To  make  his  argument  on  this 
pmnt  apfdj  to  the  present  case— to  entitle  him  to 
raise  the  ^estion  whether  we  can  in  this  way  try  what  is  in 
kself  a  trtawfL,  it  is  incumbent  on  the  pannel  at  the  bar  to 
assume  it  as  proved,  that  there  was  this  matured^  specified, 
fxed,  and  deliberate  conspiracy  and  plan  formed  to  levy  war. 
This  he  must  assume,  before  he  can  avail  himself  of  the  argii« 
ment  which  his  counsel  has  suggested.  It  is  material,  howeiFer, 
to  observe,  that  the  indictment  does  not  state  this  to  be  the 
fact ;  and,  I  ask,  whether  there  is  any  <me  of  your  Lord- 
ships, upon  the  principle  which  has  been  so  strongly  impres- 
sed upon  you  by  Lord  Gillies,  who  can  take  this  important 
fact  for  granted  ?.  I,  for  on^  am  not  prepared  to  do  so.  In 
my  conscience,  I  am  boand  to  say,  that  though  there  ap- 
pears on  the  shewii^  of  the  indictpnent  to  have  been  in  con- 
templation, that  wbiqh,  if  accomplished,  would  have  amount- 
ed to  high  treason,  I  must  ^ve  the  parties  credit  in  be- 
lieving, that  there  was  not  a  digested,  specific,  deliberate, 
fixed  plan  for  a  rising.  And,  having :  that  clear  opnion, 
and  having  seen  nothing  to  shake  it,  the  whole  basis  of  the 
aigument  m.  this  wxt  of  the  case.  £^lls  to  pieces  and  there 
remuns  no  foundation  fw  stating,  that  vou  hav^  here  an 
oath  founded  on  in  support  of  a  charge  Qt  a  capital  felony, 
which  is  itself  an  overt  act  of  high  treason. 

The  object  of  the  statute  of  th^  62d  of  the  ]^ing,  was  to 
guard  against  the  state  of  siibserviency  and  subjection  of 
men^s  minds  to  the  influence  of  leaders,  some  of  whom  were 
even  concealed  from  the  persons  who  were  concerned,  both 
in  taking  and  administering  these  oaths.  It  was  to  prevent 
the  consequences  of  such  dangerous  influence  over  the 
minds  of  tne  people,  and  of  their  blind  submission  to  these 
leaders.  It  contemplates,  therefore,  the  cases  of  prospec- 
tive conspiracies  not  yet  matured,  not  brought  into  the  shape 
of  actual  concert  of  rising  into  rebellion.  It  was  to  guard 
against  those  evils  that  the  act  was  framed.  It  has  a  refer- 
ence to  what  iBiobe  committed,  not  to  what  u  committed. 
If  this  be  a  correct  view  of  the  true  intent  of  the  act  in  ques- 
tiM,  that  it  was  made  to  prevent  the  creation  of  such  undue 
influence^  and  the  subjection  which  semis  to  have  been  the 
(ij^ect.of  the  adininistrators  in  regpcd  to  those  who  took  the 


#aA ;  then  It  fellows,  that  it  is  relevaQt^  ia  fbnnitig  a  diai:ge 
under  this  act,  for  the  public  prosecutor  to  set  forth  that 
this  is  an  oath  purporting  or  intending  to  bind  to  commit 
treasoDy  in  violation  of  the  act  of  Parliament.  But,  being 
of  opinion,  that  it  has  not  been  made  out  in,  a  dear; 
and  satisfactory  manner,  that  the  administering  of  this 
oath,  as  charged  in  the  indictment,  is  an  overt  act  of  the 
nature  taken  for  granted  in  Mr.  Grant's  argument,  I  have 
here  nothing  to  m  with  the  proposition  that  felony  merger 
in  treason,  even  if  there  were  no  such  clause  as  the  last  one 
of  the  statute  in  question. 

i^s  to  the  doctrine  in  general,  that,  without  precedes^ 
case,  or  opinion  of  any  lawyer  of  authority,  it  is  to  be  hela 
at  once  and  decided  in  this  case,  that,  by  the  act  of  Queen 
Anne,  which  renders  the  law  of  treason  the  same  in  bo^h 
countries,  we  have  imported  the  whole  princ^les  of  the  com- 
mon law  of  England  in  reference  to  such  a  crime,  it  is  a 
Eropoation  to  which  I  am  not  prepared  to  accede.     Your 
«ordships  have  already  seen  one  marked  distinction  betweeii 
the  systems  of  the  law  of  the  two  countries,  which  renders  it 
impossible  to  hold,  that  the  whole  law  of  England  has  become 
a  part  of  the  common  law  of  Scotland.  I  should  have  wished 
to  have  beard  any  authority  given  to  your  Lordships,  from 
which  It  couldpossibly  be  held  that  any  Judges  who  ever  sat 
in  this  Court,  could  permit  any  man  who  has  been  sent  to  an 
assize  on  a  charoe  of  crime  founded  on  an  alleeation  of  certain 
facts,  to  be  remitted  on  the  same  facts  to  another  assize,  to  be 
tried  for  a  crime  of  higher  denomination,  without  the  express 
authority  of  pariiament?  I  never  can  go  any  such  lei^gth. 
This  is  one  feature  in  our  law  which  must  show  that  we 
have  not  yet  embodied  into  it  the  rules  of  the  common  law 
of  England.     It  is  clear,  from  Foster,  that,  if  in  the  pourse 
of  an  investigation,  as  to  a  trial  for  felony,  he,  as  a  judge^ 
should  discover  treason,  he  would  discharge  the  jury,  and 
direct  a  new  indictment  for  treason  to  be  raised.     Such  pro- 
ceeding is,  however,  impossible,  according  to  (he  law  of 
Scotland.    No  instance  of  it  has  been  produced  to  your 
Lordships — no  authorities  have  been  founded  on  to  esta- 
i)lish  such  a  rule ;  and  I  am  certainly  not  prepared  to  adopt 
it  here.     If  I  understand  the  principle,  it  goes  to  the  length 
that  a  judge  should  discharge  the  jury,  whether  they  were 
alx)ut  to  convict  or  acquit  thepannel.  That  we  shouldf  adopt 
so  extraordinary  a  rule,  without  authority,  is  out  of  all 
sight  f  and,  at  present,  I  can  only  say,  that  I  emertuq  the 
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greatest  doubts  of  the  doctrine  of  felony  merging  in  trea^ooD^ 
being  a{nplicable  in  this  Court. 

I  am  happy,  however,  to  think,  that  from  the  view  I  bavf 
taken  of  the  actof  Parlia]aient,and  the  oath  in  question,  ther^ 
are  on  the  face  of  this  statute,  the  most  invindble  grounds  for 
holding  that  the  indictment  which  has  been  preferred  ought 
to  be  remitted  to  a  jury,  and  that  we  are,  in  fact,  left  no 
discretion  by  the  legislature  itself  The  clause  upcm  which 
this  part  of  the  case  is  rested,  I  need  not  again  read ;  but 
I  think  it  necessary  just  to  advert  to  one  circumstance  which 
was  strongly  pressed,  and  seems  to  have  had  great  effect 
vpon  the  opinion  of  my  brother.  Lord  Gillies.  I  refer  to 
the  course  of  procedure  which  parliament  is  supposed  to 
adopt,  when  it  makes  any  deviation  from  former  statutes, 
as  is  supposed  to  have  happened  in  this  case.  The  statute 
alluded  to,  was  the  39th  and  40th  of  the  King.  Mr.  Grant, 
after  referring  to  the  statute  9  G^.  I.  goes  on  to  state, 
that  it  was  not  thought,  that  by  this  act,  the  shooting  at  the 
iKing  could  be  prosecuted  as  felony.  He  goes  on  to  recite 
certain  parts  of  the  39th  and  40th  of  the  King,  and  then 
calls  your  attention  to  the  express  statement  in  the  latter 
part  of  the  act;  ^*  That  none  of  the  provisions  contained 
<<  in  the  several  acts  of  the  7th  year  of  King  William  III., 
<'  and  the  7th  of  Queen  Anne,  respectively,  touching  trials 
<<  in  cases  of  treason,  &c.  shall  extend  to  any  indictment  of 
<<  high  treason,  in  compassing,  &c.  where  the  overt  act  shall 
<<  be  such  as  aforesaid  \  but,  upon  conviction,  judgment 
^<  shall  nevertheless  be  given,  and  execution  done,  as  in 
<<  other  cases  of  high  treason,  any  law,  statute,  or  usage  to 
f<  the  contrary  notwithstanding.^  This  reference  to  this 
partioular  statute  led  me  to  look  to  the  act  itself;  and,  I 
think,  when  your  Lordships  attend  to  its  terms,  you  will 
JBnd  there  the  clearest  and  most  invincible  reasons  for  those 
particular  clauses  being  inserted  in  it.  What  is  the  title  of 
the  act  ?  **  An  act  for  regulating  trials  for  high  treason,  and 
<^  misprision  of  treason  in  certain  cases.*^  It  then  proceeds 
to  enact  what  is  stated  in  the  pannePs  information,  and  con- 
cludes with  providing,  that  nothing  in  the  acts  touching 
trials  for  high  treason,  &c.  shall  affect  that  statute,  because 
there  is  a  new  mode  of  trial  prescribed ;  and  thfit  where- 
ever  the  charge  is,  that  of  compassing  and  imagining 
the  death  of  the  King,  (the  most  detestable  of  all  treasons,) 
and  the  overt  act,  the  actually  shooting  at  him,  &c.  it  shall 
^  lawful  and  competent  to  proceed  to  try  those  guilty  of 
that  offence  as  for  murder,  and  on  the  same  evidence  as  in 
trials  for  murder.    Such  is  the  object  of  the  act  of  Parlia- 


nent.  That,  howerer,  clearly,  was  nat  to  do  awaj  the 
crime  of  high  treason  and  make  it  a  Felony,  but  to  regulate 
'  the  mode  in  whiph  such  acts  of  high  treason  might  be  tried ; 
and  the  enactment  is,  that  they  shall  be  tried  according  to 
the  form  of  trials  for  murder,  and  upon  the  same  kind 
of  eridence.  Seeing  this  was  a  new  regulation  for  the  trial 
of  what  was  actually  high  treason,  was  it  not  necessary, 
having  made  this  new  provision,  to  declare,  that  nothing 
contained  in  the  two  former  ttatutes,  with  regard  to  trials 
for  high  Ireason,  should  be  construed  to  extend  to  this  act 
of  Parliament  ?  This  was  the  only  course  which  couU  be 
followed,  when  a  new  regulation  was  tc^be  made  for  the 
highest  species  of  high  treason*  IRie  whole  weight  and 
e^et  of  this  authority,  therefore,  is  done  aivay,  upon  look- 
ing to  the  act  itsdf  and  its  true  object,  which  was  to  make 
a  Jiew  system  of  trial  for  certain  acts  of  treason.  Such  be- 
ing the  true  object  of  the  statute  S9tl|  and  40th  of  the  King, 
it  was  necessary  to  subjoin  that  part  pf  the  clause  wl^icb 
has  been  founded  on,  as  so  decisive  in  thif  case. 

There  is  another  view  that  may  be  taken  pf  this  act 
which  appears  to  me  to  afford  an  unanswerable  reply  to 
the  statement  made  on  the  part  of  the  pannel,  as  to  its  be- 
ing absurd  and  incredible  to  suppose  toat  the  legislature, 
in  passing  the  statute  52d  of  the  King^  cQuld  have  contem- 
plated the  possibiRt^  of  declaring  that  to  be  a  capital  felony 
which  amounts  to  high  treason.  That  act,  39th  and  40th  of 
the  King,  was  passed,  in  order  to  regulate,  as  I  haye  just 
said,  the  trial  of  the  highest  degree  of  treason  whiph  it  is  pos- 
sible for  a  subject  to  commit.  It  enacts,  that  where  the  overt 
act  shall  be  even  the  actual  assassination,  of  the  King,  the 
trial  shall  nevertheless  proceed  in  the  same  manner,  in  every 
respect,  and  upon  the  like  evidence,  as  in  trials  for  murder. 
The  act  then  inserts  the  clause  founded  on  by  Mr  Grant, 
and  concludes  with  declaring,  <<  Judgment  shall,  never- 
•<  theless,  be  given,  and  execution  done,  as  in  other  cases 
*<  of  high  treason,  any  law,  statute,  or  usage,  to  the  con- 
<«  trary  notwithstanding."^     What  is  it  then  the  legisla- 
ture has  here  done  ?  It  has  declared,  that,  in  reference  to 
this,  the  highest  and  most  aggravated  species  of  treasoi\, 
all  the  privileges  of  treason-trial  shall  for  ever  be  tak^ 
from  the  subject,  and  that  he  shall  nut  have  the  usual  be- 
nefit attending  trial  for  treason.     Where  the  overt  .act 
charged  is  the  assassination  of  the  King,  the  accused  may 
be  tried  as  for  a  common  murder,  and  be  convicted  upon 
the  same  evidence  as  in  a  trial  for  murder.     Here  is  a  de- 
claration of  the  legislature  in  regard  to  the  highest  species 


of  treisim;  ftndytetitwaspiMsedupoByottrLordsl^  mb 
the  most  iucredible  and  abBurd  of  all  propoiiCbns,  thai  in 
reference  to  other  treasons,  as  well  as  to  this^  the  legislttiiK 
^ould  ever  have  intended  to  declace»  that  certain  oath^ypur. 
porting  or  intending  to  hind  to  commit  treason,  should  be 
dechired  a  capital  febny  and  liable  to  punishment  as  such  ; 
and  that  there  would  be  the  utmost  danger  to  the  subjects  of 
this  connlrj,  and  to  the  person  of  the  King  himself,  bjr 
the  adoption  of  any  such  construction,  as  is  here  contended 
for  on  the  part  of  the  prosecutor.  This  veiy  act,  founded 
upon  by  the  pani^l,  affords,  howef«r,  a  satisfactory  proof, 
that,  whenever  t^e  leeislatore  thinks  it  necessary  to  naake 
an  ^Iteration  of  the  llw  as  tp  treason,  it  does  so  without 
hesitation,  if  it  thinks  such  alteration  is  for  the  benefit  of 
the  public  at  large  i  and  we  see  that  it  accordingly  pr»- 
▼ides,  not  only  Siat  the  cases  of  treasonable  oaths  adod 
prospective  treasons,  but  of  overt  acts  of  the  highest  kind 
of  treason  themselves,  may  be  tried  as  capital  Monies. 

But  the  cUuse  in  the  Sid  of  the  King  leaves  no  doubt  as 
to  the  conclusion  we  ought  to  draw.  Actaaittii^  the  correct* 
ness  of  Air.  Grant's  statement  as  to  felony  merging  in  trsn- 
von,  I  say  there  is  an  authority  before  yfsnr  Loraships  to 
which  we  must  bend,  and  as  to  which  we  have  no  discre-^ 
tion.    It  is  sfid  to  be  an  ambiguons  clause,  but  we  are 
bound  to  given  meaning  to  it;  and  I  think  it  has  declared 
expressly,  that  a  fact,  or  an  otfoDcCr  which  may  be  charged 
in  violation  of  this  act  of  Parliament,  nu^  be  charged  en 
an  act  of  high  treason ;  under  this  qualification,  however, 
that  the  accused  has  not  been  brought  to  trial  before  for 
the  lesser  offence.     I  cannot  hesitate,  or  doubt,  that  the 
English  lawyers  who  direw  this  act  of  parliament,  must 
have  had  in  view  the  possibility  of  oaths  bcfng  administer* 
ed,  which,  in  certain  circumstences,  might  amount  to  high 
treason ;  for  they  must  have  had  before  them  the  statute 
36th  of  the  King,  as  well  as  that  of  Edward  II^* 

Haring  submitted  to  your  Lordships  those  observations, 
at  perhaps  too  great  length  (but  injustice  to  the  pannel  at 
the  bar,  to  the  law  of  thd  country,  and  in  discharge  of  my 
duty,  I  wished  to  deliver  my  opinion  fully  and  explicitly,} 
I  have  no  difficulty  in  saying,  that,  upon  attending  to  eve- 
ry thing  that  has  been  urged  with  so  much  ability  foe  the 
pannely  I  have  no  alternative  but  to  find  this  indictment 
relevant,  and  remit  it  to  an  assize. 

There  will,  no  doubt,  remain  an  important  and  sacred 
duty  to  the  jury  to  perform,  and  which  they  will  discharge, 
I  have  no  doubt,  as  uprightly  and  carefully  as  we  have  en- 
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dtarcmred  to  perfana  onn.  Thqr  will  have  to  take  tiie 
whole  case  into  eonsidttnitioii,  and  make  up  their  minds 
upon  the  oatIi»  as  the  Coart  has  dene,  and  wul  have  to  sa^ 
nAether  the  pannel,  if  concerned  in  administering  it,  is 
guilty  of  the  crime  laid  to  his  charge*  It  u  possible  the 
jury  may  difier  from  us  as  to  the  import  of  the  oath,  but 
I  feel  that  as  a  difficulty  of  no  magnitude  in  the  casa 
There  are  many  cases  where  we  are  bound  to  give  our  opi- 
nions to  juries  on  the  subjects  upon  which  thqr  have  to 
return  yenficts;  and  I  should  be  the  last  man  to  wish  that 
ihe^  should  feel  themselves  in  the  least  degree  fettered  in 
their  judgment  by  our  opinions.  It  is  my  duty,  after 
stating  m  fisets  of  a  case,  to  explain  my  view  of  the  law, 
and  frequoitly  to  pronounce  my  opinion  as  to  the  import 
of  the  facft,  after  they  are  disclosed  in  evidence.  In  a  late 
IriaL  for  sedition,  I  was  called  upon  to  state  that  there  was 
sedition  updnthe  face  of  tike  speech,  in  that  case  ;  but  I,  at 
the  same  time,  <  told  the  jury  that  they  were  to  mtake  up 
their  minds  upon  that  point,  and  decide  for  themselves.  Sup* 

rse  the  jury  had  found  for  the  pannel  in  that  case,  should 
hf vi^  felt  ascy  uneasiness  ?  Being  confident  that  I  had 
done  my  own  dirty,  IshouUl  have  given  them  credit  for 
uprightness  and  integrity  in  the  discharge  of  theirs.  Ha- 
¥mff  pei/ormed  my  duty,  to  the  best  of  my  abilities,  I  care 
nothing,  in  any  case,  for  the  conseqinaices. 


^<  The  Lord  Justice-Clexk,  and  Lords  Commissioners  of 
<<  Justiciary,  having  considered 'the  eriniinal  indictment 
**  raised  and  puraued  .at  tCb  instance  of  kis  Majesty^s  Ad« 
*^  vocate,  for  his  Majesty^s  interest,  against  Andrew 
«<  M^Kiiiley^  paiuiel,wfth  the  informations  given  in  for  the 
*^  prosecutor  and  tuumel  in  terms  of  the  onler  of  Coiirt, 
<<  dated  the  laSdday  of  June  Ust,  and  before  recorded, 
•*  and  the  supplementary  information  given  in  for  the  said 
<<  Andrew  Ai^Unley,  also  before  recorded ;  they  repel  the 
<<  dbfections  stated  to  tb^  rdei^ancy  of  the  indictment : 
<<  find  the  indictment  relevant  to  infipr  the  pains  of  la# 
«  specified  in  the  act  of  Parliament  libelled  on ;  but  allow 
<<  tne  pannel  to  prove  all  facts  and  circumstances  that  may 
<<  tend  to  exculpate  him,  or  alleviate  his  guilt,  and  remit 
<*  the  pannel  with  the  indictment  as  found  relevant  to  the 
**  knowledge  of  an  assiae. 

«  D.  BOYLB,  I,  P.  D." 

Lord  Advocate.— To  morrow  is  Saturday.  Although 
I  do  not  anticipate  a  ?ery  long  trial;  yet^  to  avoid  unneces- 


uxy  diseussion  to  morroir,  which  might  eventuaDj  lead  to 
an  encroachment  upon  the  next  day,  I  wish  to  know  now 
if  any  ground  for  farther  delay  is  to  be  stated  i  and  what 
witnesses  are  to  be  examined  for  the  panneL 

Mr.  Grant. — The  agent  for  the  pannel  informs  mc  that 
the  witnesses  are  not  all  come  forward. 

Loan  Jc8TiCE-CLBaK.-i-An  application  was  made  to  the 
Court,  on  the  part  of  the  pannel,  to  know  whether,  suppose 
ing  the  relevancy  of  the  indictment  to  be  sustained,  we 
should  proceed  next  day  with  the  trial  ?  and  we  stated, 
that,  in  that  event,  (as  to  which,  howerer,  we  could  anti* 
cipate  nothing,)  we  should  be  prepared  to  proceed. 

Lord  AnrocATa.-^!  am  entitled  to  have  a  list  of  their 
witnesses  the  day  before  the  trial.  Trusting^  however,  to 
receiving  this  list  and  the  defences  (which  have  not  yet 
been  lodged)  in  the  course  of  the  evening ;  and  to  there 
being  no  discussion  on  any  of  these  preliminary  points  in 
the  morning,  I  should  still  beg  leave  to  suggest  tn^t  your 
Lordships  should  not  meet  later  than  nine  o^elock. 

Lord  J  usticb-Clrrk.— -Gentlemen  of  the  jury^  I  have 
to  repeat  that  the  Court  regrets  extremely  this  case  has 
been  productive  of  so  much  trouble  to  you.  This  has  been 
ffxmi  no  fault  of  the  Cdurt ;  and,  I  trudt,  you  will  not 
grudge  giving  yourselves  a  little  fiarther  trouble  in  a  case 
of  such  importance  to  the  pannel  and  to  the  country. 

<<  The  Lord  Jttstioe-Olerk,  and  Lords  Commissioners  of 
<<  Jostidary^  continue  the  diet  against  the  pannel,  and 
'<  whole  other  diets  of  Court  till  to  morrow  mornings 
**  at  nine  o^cbck^  in  thb  place ;  and  ordain  all  concem-i 
**  ed  then  to  attend,  under  the  pains  of  law ;  and  the 
<<  pannel,  in  the  mean  timei  to  be  carried  back  to  the 
^  castle  of  Edinburgh.'' 
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ANDREW  M«KINLEY, 

VOR 

ADMINISTERING  UNLAWFUL  OATHS. 


PUESENT. 
Rt.  HON.  DAVID  BOYLE,  LORD  JUSTICE-CLBRK. 
LORD  HERMANa  |  LORD  PITMILLY. 

LORD  GILLIES.  |  LORD  RESTOK. 

Comnselfor  ike  Crwm* 
RIGHT  HON.  ALEXANDER  MACONOCHIB,  LORD  ADVOCATE. 

JAMES  WEDDERBURN,  Esq.  SOLICITOR-GENERAL. 
U.  HOME  DRUMMOND,  Esq.   |  H.  WARRENDER,  W.S.  AasjTT. 


JOHN  CLERK,  Esq. 
GBa  CRANSTOUN,  Esq. 
THOS.  THOMSON,  Esq. 
JAMES  MONCRIBPF,  Esq. 


Ommeifir  Andrew  BP  Kinky. 


FRANCIS  JEFFREY,  BsQ. 
J.  P.  GRANT,  Esq. 
HENRY  COCKBURN,  Esq. 
J.  A.  MURRAY,  Esq. 


a  RAMSAY,  W.S.  AOEHT. 

Andrew  M'Kinlbt  was  placed  at  the  bar. 

Lord  Advocate.— -Before  a  jury  is  iinpanneled  io  this 
ease,  I  think  it  riffht  to  state  to  your  Lordships,  that  one 
inject  which  I  had  in  view  in  laying  this  ipdictment  upon 
the  statute  upon  which  it  is  fonnded,  has  been  accomplish- 
ed. Your  Lordsiups,  by  your  decision  yesterday^  have 
promulgated  to  the  people  oFthis  country,  that  the  offence 
with  which  the  pannel  is  charged,  is  one  of  the  most  aggra- 
vated description,  and  that  the  lives  of  the  guilty  are  for- 
feited to  the  law.  I  trust,  most  sincerely  I  trust,  that  you^ 
Ix>rdsbip8^  liy  this  judgment,  have  opposed  a  barrier  against 
the  commission  of  thii»  offence  in  future,  and  thereby  put  a 
filial  atop  to  a  crime  so  utterly  subversive  of  the  public 
tranquillity. 


In  thit  reliance,  and  coniidering  all  the  cireamstanoet  of 
the  caie«  as  well  as  yielding,  I  hope  not  improperly,  to  the 
dictates  of  my  own  feeling,  I  tni^t  that  I  am  doing  what 
will  not  meet  with  the  disapprobation  of  your  Lordshipa, 
when  I  state  that  I  mean  to  restrict  this  indictment  to  in- 
fisr  merely  an  arbitrary  punishment.  y 

At  the  time  that  I  do  so,  I  trust  I  shall  be  permitted  by^ 
your  Lordships  to  make  a  single  obsenration  on  some  ct 
the  pleadings  for  the  prisoners,  in  which,  I  apprehend,  I 
have  been  brought  more  personally  forward  tnan  is  usual 
in  the  pleadings  of  this  Court.  I  rqn^t  the  circumstance^ 
not  on  my  own  account,  because  I  can  receive  such  insino* 
ations  as  they  merit,  trusting  that  a  conscientious  discharge 
of  my  duty  will  sufficiently  protect  me  against  them,  how- 
ever injurious  they  may  be ;  but  I  sincerely  regret  that  my 
learned  friends  on  the  opposite  side  of  the  bar  should  have 
advisedly  insinuated  that  1  have  been  guided  b^  **  an  over* 
heated  zeal,**  by  '<  a  desire  to  take  away  the  life  of  the  pan- 
nel  upon  undigested  notions  which  1  could  not  define." 
And  yet  these,  and  many  other  insinuations  of  a  similar  n»> 
ture,  have  been  made  in  the  broadest  manner  against  jme^ 
which,  I  must  be  allowed  to  thinks  it  would  have  been  in 
better  taste  had  my  learned  friends  thought  proper  to  avoid. 

In  like  manner,  it  seems  most  strange^  that,  without  any 
object  in  which  their  clients  can  have  an  interest,  (or  rather 
the  interest  which  they  have  lies  directly  the  oUier  w^) 
and  when  by  the  form  of  pleading,  I  had  no  means  to  re* 
fiite  it,  a  proposition  has  been  maintained  by  the  learned 
gentlemen,  utterly  unfounded  in  law,  and  which  never  waa 
before  heard  of  till  it  appeared  in  this  information.  The 
doctrine  I  allude  to  is,  that  the  remedies  of  Uie  statute 
1701  are  not  competent  to  a  prisoner  incarcerated  upon  a 
charge  of  treason.  This  doctrine,  I  say,  never  was  before 
Siaintaineil.  It  is  utterly  unfounded,  and  in  opposition  as 
vrell  to  the  tenqii  of  the  statute  itself,  as  to  the  concurrent 
testimonies  of  all  the  lawyers  both  of  England  and  Scot- 
land, since  the  Revolution.  For  the  same  sututes  that 
have  suspended  the  writ  of  habeas  corpus  in  matters  of 
treason,  have  also  suspended  the  operation  of  the  act  1701, 
in  the  case  of  persons  imprisoned  on  similar  charges,  and 
on  these  alone. 

I  hope  it  will  not  be  deemed  improper  that -I  should 
thus  have  repelled  what  I  must  hold  to  be  a  libel  on  the 
law  ot*  Scotland,  especially  when  it  seems  to  be  so  much  the 
fasliion  to  traduce  it.  But  1  shall  trespass  no  iarther  than 
by  giving  in  a  minute  restricting  the  libel. 


X 


Mr  CKANaTOUK.^1  have  just  one  word  to  $9y,  in  consc- 
qu«iiee  of  the  oddrets  which  we  have  now  heard.  I  confeav 
I  am  totaJly  anaware  of  the  alluflioos  in  either  the  verbal  oj: 
INrinCed  plMdingi,  with  regard  to  which  bis  Lordship  hap 
now  addressed  the  Court.  In  so  far  as  I  was  CQnceri]^ed»  I 
had  no  intention  to  reflect  upon  hiai 

LoRo  Advocatx. — I  do  not  ailude  to  you»  and  I  refiur 
diiefly  to  the  printed  proceedings. 

Mb  Cran8TCUN*-«^I  believe  I  may  say  the  same  thing 
fer  my  learned  brethren  as  for  myself.  We  viewed^  the  iiv* 
dictment  in  one  light,  and  hh  Lordship  did  in  another; 
but  it  never  was  our  intention  to  make  personal  imputations 
upon  him. 

If  there  were  to  be  any  discussion  in  this  matter,  there 
are  some  observations  iu  the  information  for  the  crowii 
which  bear  hard  upon  the  counsel  for  the  pannel.  It  is 
stated  in  that  information,  that  one  of  the  prisoners'  couiv^ 
ael  had  bestowed  a  panegyric  upon  the  association  of  those 
persons  who  took  the  oath  founded  upon  in  'the  indict-* 
nient,-^  which  is  an  entire  mistake  and  misrepresentation. 

With  regard  to  whether  the  act  1701  applies  to  cases 
of  treason,  that  has  not  been  argued  in  either  tbe  writteqi 
or  verbal  pleadings.  Perhaps  a  doubt  may  have  beeq 
thrown  out  on  Uie  subject,  and  all  that  I  can  say  is,  thai 
none  of  the  prisoners'  counsel  have  made  up  their  miods 
one  wav  or  another  with  regard  to  it,  nor  do  I  know  that 
any  judgment  has  ever  been  pronounced  upon  the  point* 
The  prisoner  has  perhaps  alreadv  run  his  letters. 

1  am  sorry  if  any  expression  has  been  made  use  of  that 
oonld  give  displeasure  to  the  Lord  Advocate.  No  personal 
imputations  whatever  were  intended  against  him. 

Mr  Grant.-^I  rather  think  I  am  called  upon,  and  in  a 
manner  very  unusual,  to  make  a  few  observations ;  and  it  is 
by  dint  of  recollection  of  two  words  which  the  Lord  Advo* 
Gate  empbyed,  that  I  think  it  is  the  last  paragraph  of  th^ 
second  mformation  for  the  prisoner,  which  was  written  by 
me,  that  has  excited  his  Lordship's  animadversions.  I  dp 
not  know  that  1  am  very  strictly  in  order  before  you  at 
present;  all  I  can  say  is,  that  this  paragraph  runs  in  thes^ 
words:  *^  According  to  the  construction  which  the  prosecu- 
tor would  put  on  the  intention  of  the  legislature  in  passing 
the  statute  on  which  he  has  laid  the  present  indictment,  1^ 
would  impute  to  the  legislature  this  inconceivable  injustice 


ftnd  absurdity,  that  on  the  one  hand  the  hifzfaest  and  moik 
dangerous  species  of  treason,  involving  a  meditated  attadc 
on  the  life  of  the  sovereign,  sanctioned  by  the  solemnity  of 
an  oath,  and  extending,  as  is  alleged  in  this  case^  to  a  con- 
spiracy of  hundreds  or  thousands  of  persons,  threatening^ 
as  is  here  also  alleged,  to  effect  the  subversion  of  the  esta^ 
blished  government,  laws,  and  constitution  of  this  kingdom^ 
by  means  which  involve  Uie  whole  nation  in  bloodsh^  and 
in  open  war,  may  be  tried  as  a  felony,  punishable  onlv  with 
transportation  i  and  the  indictment,  being  once  preferred* 
whether  by  a  grand  jury  in  England,  or  the  public  prosecu- 
tor in  Scotland,  no  remedy  remains  but  the  offenders  must 
be  for  ever  discharged  by  this  means,  from  all  further 
consequences  of  their  guilt     And,  on  the  other  hand* 
by  the  contrivance  of  the  officers  of  the  ciown^  the  sub- 
jects of  this  country  may  be  brought  to  trial,  and  pla- 
ced in  hazard  of  their  lives  on  a  state  prosecution,  with  the 
wh<de  weight  and  influence  of  government  to  oppose  them. 
The  overheated  zeal  of  its  officers  excited,  perhaps  their  in- 
terest and  reputation  at  stake  on  the  isbue,  as  well  as  the 
passions  of  the  factious,  the  terrors  of  the  timid." — The 
passage  being  written  in  the  heat  of  the  last  paragraph^  the 
terms,  perhaps,  are  not  so  eloquent  as  they  are  numerous. 
It  floes  on, — ^  the  just  indignation  of  the  well  affected 
against  crimes  involving  the  common  safety,  overpowering 
the  natural  disposition  to  clemency  and  deliberation,  att 
combining  to  deprive  the  accused  of  the  security  which,  in 
ordinary  cases,  they  possess  for  a  fair  and  impartial  trial, 
while  they  are,  at  the  same  time,  stripped  of  the  safeguard 
which  it  has  been  the  ceaseless  endeavour  of  the  mw  of 
England,  from  the  most  ancient  times,  even  in  the  midst  of 
tyranny  and  disorder,  to  provide  for  the  protection  of  the 
subject  against  that  oppression  and  that  danger  to  which  it 
has  always  felt  and  acknowledged  him  to  be  in  these  cir- 
^  Gumstances  exposed.     The  prisoner  will  only  add,  that  to 
put 'such  a  construction  upon  these  acts  of  parliament 
wouki  not  be  to  expound  the  laws,  but  to  libel  those  who 
made  them.    At  your  Lordships'  hands  he  is  certain  theie 
is  no  danger  of  their  receiving  such  a  construction,  equally 
disposed  as  you  feel,  at  once  to  protect  the  subject  from  op» 
pression,  and  to  vindicate  the  necessary  justice  of  the  coun- 
try.**    The  Lord  Advocate  hints  that  he  individually  is  ac- 
cused of  overheated  zeal,  and  that  the  paragraph  is  directed 
against  his  Lordship.     I  beg  to  assure  the  learned  Lord 
that  no  such  view  occurred  to  me,  and  that  what  1  stated  I 


intended  aa  a  general  proposition,  without  particular  appU« 
cation  to  any  individual 

Lord  Advocate. — I  am  quite  satisfied,  in  so  far  as  I  am 
personally  concerned,  and  I  am  exceedingly  glad  that  I 
mentioned  what  occurred  to  me  upon  the  subject. 

IfOBD  Justice-Clbrk. — I  am  pleased  to  see  the  intro* 
duction  of  right  understanding  and  harmony,  which  I  trust 
will  be  uninterrupted  throughout  the  trial* 

The  folbwing  minute  was  then  read :  **  His  Majesty's 
Advocate  represented  that  one  of  the  objects  which  he  had 
in  view  in  laying  the  present  indictment  for  a  capital  pu- 
nishment having  now  been  accomplished  by  the  judgment 
of  the  Court  sustaining!  the  relevancy/  he  now  restricted^ 
and  hereby  restricts  the  indictment  and  the  pains  of  law  to 
•n  arbitrary  punishment.'* 

(Signed)  Alex.  Maconochii. 

The  following;  persons  were  then  named  as  Jurymen; 
David  Gray  of  Snipe. 
J  limes  Mutter,  farmer,  Longside. 
David  Thomson,  farmer,  \Vester  Cowden. 
John  Anderson  of  Wfiitburgh. 
&  James  Wilson,  farmer,  Bottom 
William  Wilkicof  Wagdaleniu 
John  Thomson,  farmer,  Iiineravon» 
James  M'Kens^ie^  goldsmith,  Edinburgh^ 
Robert  Green,  watchmaker  there. 
IQ.  Patrick  Main,  painter  there, 

Thomas  Edmonstone,  irQumonger  there. 
Archibald  M^Dowi^l,  n^erchi^nt  in  Leith» 
James  Ogilvie,  wiue  merchant  there. 
Robert  Strachan,  merchant  there* 
15.  Robert  Brunton,  merchant  ther^ 

Lord  Advocate. — The  witnesses  who  are  designed  aa 
prisoners  in  the  Gistle  of  ^inburgh,  were  confined  sepa- 
rately, and  I  directed  that  when  brought  down  they  should 
be  kept  in  separate  apartments. 

Lord  JusTiCfi-CLSRi^.— The  rest  of  the  gentlemen  who 
had  been  summoned  as  jurymen  will  consider  themselves  as 
discharged,  and  the  Court  has  to  express  its  regret  that 
they  have  been  put  to  so  much  trouble^  and  probably  ez« 
pense^  in  consequence  of  their  attendance  (of  M^  tris^ 
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'th^j  mint  be  aware  that  this  did  net  origliMifo  ftom  any 
fiiult  of  ours ;  and  the  duty  for  which  thej  w^re  sutrimotied 
being  a  public  and  an  important  one,  and  the  delay  that 
has  taken  place  unavoidable,  1  trust  that  they  will  the  leaa 
rl*gret  the  inconvenience  which  they  have  soared. 

Mr  JerrRET. — As  the  persons  we  may  find  it  necessary 
to  adduce  as  evidence  on  the  part  of  the  prisoner  include 
those  cited  on  the  part  of  the  crown,  and  as  it  has  been  im- 
possible for  us  to  get  access  in  order  to  cite  those  who  are 
in  custody,  the  Lora  Acivocate  will  not  object  that  we  should 
dte  them  when  they  come  into  Court* 

LoRi>  Abtocatb. — Certainly  not ;  I  can  have  no  objeo* 
tions. 

Mr  Jeffrey. — I  observe  that  mv  learned  friend,  Mr 
Hamiltoo,  and  others  who  are  dted  as  witnesses  for  the 
.  Public  Prosecutor,  are  in  the  Court.  I  should  objea  to 
their  remaining  in  Couit.  The  oflScial  gentlemen  are^  of 
course,  above  all  suspicion ;  but  I  wish  they  should  not  be 
present  till  thev  arc  examined.  Let  thcfm  withdraw  from 
Court,  and  sudi  of  them  as  are  dted  for  us  will  leave  word 
where  they  moy  be  found. 

Court. — ^They  mny  go  into  the  Robinrg-room. 

Mr  Jeffrky. — I  observe  MrSalmond  present,  who  was 
cited  some  time  ago  as  a  witness  on  the  part  of  the  prison- 
er ;  and  I«tnre  generally,  that  circumstances  may  occur  in 
the  course  of  the  trial  which  may  render  it  necessary  for  us 
to  exanrine  that  gentleman,  and  these  may  appear  to  the 
Court  of  a  nature  which  might  render  it  improper  that  Mr 
Salmond  should  have  been  present.  He  is  not  a  crown 
agent ;  he  is  in  an  official  situation  at  Glasgow.  We  could 
not  prevent  Mr  Warrcnder,  perhaps,  from  being  present 
dirdnghout  tlic  'trial ;  but  we  nave  it  in  our  power  to  say 
to  our  witness,  Mr  9iEilmond,  who  Jbelongs  rather  to  the 
dther  p^krty,  that  be  shall  not  hdld  Intercourse  with  the 
prosecutor. 

tonn  Advocate.— I  beg  to  state,  that  Mr  Salmond  is 
crown  ngctit  in  (his  case.  I  have  received  great  benefit 
from  Mr  Warrender's  assistance  in  this  case,  as  1  do  in 
every  case ;  but  the  fact  is,  that  the  person  who  has  con- 
ducted the  present  proceedings  is  Mr  Salmond,  who  is^  in 
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Iftw,  one  of  the  offioert  of  the  crown  in  the  inferior  Court. 
He  has  taken  the  management  of  these  cases  from  the  be* 
ginning  $  and  yon  might  as  well  direct  any  other  person 
conducting  the  trial  on  the  part  of  the  crown  to  withdraw 
as  that  gentleman.  I  have  no  objections  that  he  be  exami* 
lied  by  the  other  party ;  but  as  he  has  been  employed  as 
agenty  and  is  now  acting  as  agent  in  this  trial,  I  object^ 
therefore^  to  his  being  excluded  from  C!ourt. 

Lord  Ju8Tice*Clerk. — In  a  cas^^of  this  particular  de* 
acription,  where  the  prisoner's  counsel  states,  that  certain 
evidence^  that  ^ay  be  o(  advantage  to  the  panned  may  be 
expected  from  this  procurator-fiscal  of  Glasgow,  Mr  Sak 
mund,  the  pannel  has  a  right  Co  insist  he  should  be  excluded 
if  he  thinks  his  presence  would  be  disadvantageous  to  him. 
Mr  Warrender  is  in  a  different  situation — he  could  say^ 
here  I  am  in  my  place,  and  you  might  as  well  remove  any 
members  of  the  dourt  as  mysel£ 

Loan  HxBMAND. — Could  Mr  Sahnond  be  examined 
now? 

Mb  J^VFRST^«-He  is  cited  as  a  witness  for  tlie  prisoner, 
and  can  only  be  examined  when  the  prisoner  comes  to  exa» 
mioe  witnesses  in  defence. 

Lord  Ad¥ocatr. — Mr  Warrender  has  never  been  re- 
cognised by  the  Court  as  crown  agent.  Your  Lordship's 
predecessors  have  uniformlv  refused  to  acknowledge  any 
such  person.  He  is  no  public  officer.  The  procurator-fis^ 
cat  is  B  crown  officer. 

• 

Lord  Justice-Clsrk. — Mr  Warrender  is  perfectly  well 
known  to  be  crown  agent. 

Lord  Oiluxs. — The  rule  is  general,  and  there  can  be 
no  exceptions. 

Lord  Advocatb. — I  submit  to  the  Court,  that  there  is, 
at  this  moment,  nothing  c^ered  to  be  proved  by  the  prison^ 
er's  counsel  by  the  evidence  of  Mr  Salmond,  to  lead  the 
Court  to  deprive  me  of  his  services.  There  is  nothing  but 
a  broad  averment  that  his  evidence  may  perhaps  be  neoes* 
sary.  What  they  propose  is  beyond  what  has  been  done  in 
any  case ;  and»^  at  all  events,  they  should  state  what  they 
mean  to  prove  by  his  evidence. 
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Lord  Juaticb-Clerk. — ^They  My  he  is  r  necctiary  wtt« 
nesft  fur  the  defence.  1  think  it  proper  to  remark,  that  M.r 
Salmond,  at  procarator-fiacal  at  Glasgow,  woald  be  oonsider- 
ed  as  crown  agent  at  the  Circuits  there ;  but  Mr  Warren* 
der  is  crown  agent  her^  and  not  Mr  Salmood— Call  the 
witnesses. 

Lord  Adtocate.— As  the  witnesses  have  not  yet  arrifed 
from  the  Castle,  I  suppose  there  will  be  no  obgection  to  the 
declarations  of  the  pannel  being  now  read. 

CooaT.<— There  is  no  objection  to  this  being  done.    . 

Mr  DROMMOND.^Can  Mr  Hamilton.     We  shall  first 

grove  the  declarations  of  the  prisoner  emitted  before  the 
beriff  of  Lanarkshire. 

Mr  Jrppbrt. — In  order  to  save  the  time  of  tfieOmrf^ 
we  admit  the  declarations. 

Court.— Give  in  a  minute  to  thRt  eflfect. 

Lord  Hrrmand.— I  should  wish  to  consider  a  little 
more  the  objection  as  to  Mr  Salmond  being  present  in 
Court.  With  consent  of  the  pannel  he  might  remain  in- 
Court.  It  is  admitted,  that  Mr  Warrender,  as  crown 
agenti  could  not  be  inclosed.  Now,  Mr  Salmond  acts  as 
crown  agent  on  this  occasion ;  and  1  doubt  whether  he 
can  be  inclosed,  i  should  be  sorry  to  do  any  thin^  against 
the  pannel ;  hut  let  his  counsel  state  more  explicitly  their 
reasons  for  wishing  Mr  Salmond  to  be  excluded.  I  sup- 
pose the  pannel  has  an  a^ent  here ;  if  the  crown  counsel 
were  to  say  he  must  be  inclosed,  (by  which  the  pannel's 
defence  might  be  prevented  from  being  made  out,)  could 
that  be  listened  to  i 

Lord  Gillibs. — I  thought  the  matter  had  been  dis- 
posed of. 

Lord  Justice-Clbrk.—- When  a  witness  is  cited  for 
both  pursuer  and  defender,  he  is  sometimes  allowed  to  be 
examined  for  the  defender  immediately  after  his  examina- 
tion for  the  pursuer.  And  the  question  here  is.  Can  Mr 
Salmond  be  now  examined  for  the  pannel  ?  ^. 

Mr  Jeffrey. — Without  prejudicing  our  defence  most 
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materially,  we  could  not  examine  Mr  Salmond  now.  The 
necessity  we  may  be  under  of  examining  bip  at  all  is  but 
contingent,  and  depends  on  a  certain  part  of  the  proof,  if 
brought  out  on  the  part  of  the  Crown. 

Lord  Pitmillt. — If  the  counsel  for  the  pannel  had 
consented,  it  would  have  been  very  well  to  have  allowed 
Mr  Salmond  to  remain  in  Court ;  but,  as  Mr  Je£frey  says 
this  might  be  prejudicial  to  the  defence,  it  cannot  be  ad- 
jonitted. 

Me  Jcpfeey  gave  in  the  following  minute: — '^  The 
counsel  for  the  pannel  admits  that  the  declarations  of  the 
pannel  libelled  on,  were  emitted  by  him  voluntarily  and 
freely,  of  the  respective  dates  they  bear,  and  that  the  pan- 
nel was  then  sober  and  in  his  sound  senses.*' 

(Signed)  F.  Jxvfext. 


The  following  Declarations  were  then  read  by  the  Clerk 
of  Court: 

FIRST  DECLARATION  OF  ANDREW  M<KINLEY. 

At  Glasgow,  the  dSth  day  of  February,  1817  years-— fn 

Sresence  of  Robert  Hamilton^  Esq.  Advocate^  Sht  riQ^- 
)eputeof  lanarkshire ;  and  in  the  Petition  aod  Com- 
plaint presented  by,  and  {|t  the  instance  of,  George 
Salmond,  Writer  in  Glasgow,  Procurator-Fiscal  of 
the  Lower  Ward  of  Lanarkshire  for  the  public  in- 
terest) 

Compeared  Andrew  M'Kinley,  present  prisoner  in  the 
tolbooth  of  Glasgow,  who  bein^  judicially  examined  and 
interrogated,  declares.  That  he  is  a  native  of  Ireland ;  is 
from  the  county  of  Armagh ;  came  over  to  this  country  in 
the  year  1799 ;  was  bred,  aod  has  since  followed  after  the 
trade  of  a  weaver;  is  married ;  has  seven  children,  and  his 
wife  is  near  her  delivery  of  another:  That  the  declarant 
subscribed  the  Calton  reform  petition,  but  the  declarant 
cannot  say  what  became  of  that  petition,  or  whether  or 
not  there  was  a  committee  appointed  to  forward  it :  That 
the  declarant  has  been  for  the  last  fourteen  years  a  private 
in  the  volunteers  and  local  militia  in  tliis  place,  and  he 
was  always  very  regular  on  duty :  Declares  that  it  ncve:r 


was  proposed  to  him  what  thoiiM  be  dooe  in  eaie  of  psr* 
liameiit  not  granting  the  prayer  of  the  reform  petitioa  ; 
and  he  never  was  cc»onected  with,  or  beard  of  any  ataodtt* 
lion  or  brotherhood » who  urere  to  take  meant  for  obtain- 
ing the  desire  of  the  petition  by  moral  or  physical  force  ; 
nor  of  oaths  of  secrecy  being  taken  under  the  pantshmeni 
of  death,  not  to  reveal  the  proceedings  of  such  associa* 
lions,  or  inform  on  the  anembers  thereof,  either  mdivido* 
ally  or  collectively  ;  That  he  never  had  any  copy  of  the 
Irish  rebel  oatti*  and  be  does  not  know  its  terms  :  Denies 
that  he  was  ever  at  any  meeting  in  Niel  Munn's,  Ingram- 
itreet,  or  in  James  Robertson's,  in  the  Gallowgate :   De- 
clares that  he  does  not  particularly  recollect  where  he  was 
on  the  night  of  Saturday  last  was  eight  days^  but  be  thinks 
he  was  in  Arthur  Armour't,  taylor  in  Brtdgegate-street, 
and  different  other  places,  looking  for  a  coat  to  ode  of  fab 
children,  but4ie  cannot  be  certain  that  this  was  the  case: 
That  he  cannot  say  tK>sitiveIy  whether  he  saw  that  night 
John  Buchanan,  Andrew  Sommerville,  James  Robertson, 
Hugh  Dickson,  Peter  Gibson,  James  Hood,  James  Fin- 
loyson,  or  Hugh  Cochran,  who  were  taken  up  with  him 
on  Saturday  last  in  Hunter^s,  in  the  Old  Wynd  of  Glas- 
gow :  That  on  the  last  Saturday  evenmg,  the  declarant 
called  at  Hunter's  house,  and  told  the  mistress  that  he 
wanted  a  room,  and  he  and  John  Campbell,  who  was  with 
h|m,  were  shewn  into  one;  but  as  the  declarant's  feet  were 
wet,  she  soon  afterwards  showed  them  into  nnother  one, 
where  there  was  a  fire  :  That  this  might  be  about  six  o'- 
clock, and  they  were  soon  after  joined  by  some  others^ 
who  Mrs  Hunter  showed  into  the  room,  but  what  they 
wanted  the  declarant  cannot  say,  for  he  left  the  room  soon 
after  he  went  in,  and  went  away  intjnest  of  the  coat  for  bis 
boy,  and  he  did  not  return  till  about  ten  minutes  before 
the  Sheiiffand  party  came  into  Hunter's,  and  apprehend- 
ed them  all :    1  hat  the  declarant  knows  of  no  other  mo- 
tive which  could  induce  these  people  to  have  met  at  Hun- 
ter's, than  that  of  prr>viding  funds  for  enabling  them  to 
tarry  on  the  case  relative  to  the  pooi^s  rates,  or  cause  M'- 
Innes  against  the  Barony  Kirk-sesj^ion  of  Glasgow  :  Denies 
that  he  was  at  Carmunnock  on  any  occasion  lately,  and 
e8i>ecially  that  he  was  there  with  JMr  James  Pinlayapn,  ju- 
nior,  and  had  a  conversation  with  David  Drybargh,  the 
schoolmaster  in  that  place :  That  when  he  was  apprehend* 
ed  in  Hunter's,  as  above-declared  to,  he  called  himself 
Andrew  Brolherstone ;  but  this  was  done  from  no  ill  in* 
tent,  and  merely  to  prevent,  in  case  of  his  being  detained, 
the  landlord  of  his  bouse,  .to  whom  be  owes  the  Jast  three 
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halfyeaiB'  ximi,  attaching  his  ixirnitoire  and  exposing  his 
Minify;  bcitlhoagh  he  heard  Peter  Gibson^  another  who 
wa«  then  taken  up^  call  himself  John  M^Kinley^  yet  he  is 
not  acquainted  with  his  motives  for  doing  so  :  That  the 
declarant  never  was  at  Cambuslaug,  and  he  does  not 
kaow  Tightly  where  that  place  is.  In  witness  whereof,  jlc. 
(Signed)  Andrew  M'Kimley. 

R.  Hamilton. 

Matthkw  Bvens,  witness. 

Jambs  Thomson,  witness. 

SECOND  DECLARATION  OF  ANDREW  MCKINLEY. 

Ji  Glatgom,  the  Ath  March,  1817, 

-  'Cbrapeared  Andpew  M'Kinley,  present  prisoner  in  the 
Tol booth  of  OlasffQW,  ivho,  being  examined  and  interro- 
gated, and  his  declaration  of  the  €8th  uk.  being  read  over 
to  faim,  Dediares  and  admits,  that  he  was  present  at  the 
geveral  meetings  held  in  Niel  Mmin's  in  tlie  heginning  of 
tile  year;  in  Fvfe's,  Wilsoo-slreet,  on  two  occasions, some* 
time  afterwards,  mid  in  Robertson's,  Oallowgate*street,  on 
Saturday  night,  the  I5ih  uJt.  That  he  was  also  present  at 
a  meeting  which  took  place  in  one  Leggat's,  corner  of 
Centre*street,Tradeston,  on  tlie  first  day  of  the  year.  That 
the  objects  of  these  several  meetings  he  cannot  rightly 
deacribe,  a  desultory  conversation  havmg  generally  taken 
place,  piirtly  abont  the  reform  petition,  and  partly  about 
the  poor's  rates.  That  his  reason  for  denying,  cm  his 
former  examination,  that  be  attended  these  meetiaas  was, 
that  be  was  «verse  to  bring  the  keepers  of  these  hooses 
into  trouble,  or  expose  them  so  as  they  might  be  deprived 
of  their  licence,  f  hat  he  knows  two  or  three  of  the  peo- 
ple whose  names  are  subscribed  to  the  paper  which  is 
marked  as  relative  hereto,  vis.  James  Tomer,  tobacconist^ 
Alexander  Kennedy,  change-keeper.  Bogie,  John  Ogilvie, 
Robert  Kerr,  maoofactorer,  and  Alexander  Richmond : 
I'bat  he  knows  these  people,  some  of  them  merely  as  mem- 
bers of  the  reform  committee :  I'hat  he  also  knows  Lang 
the  printer,  having  called  on  him  alioot  band-bills  con* 
nected  with  the  Calton  reform  petition  ;  and  with  this  ad- 
dition he  adheres  to  his  former  declaration. 

(Signed)  Andrew  M*Kinley. 

Dam.  Hamilton. 
JosBPH  Rain,  witness. 
John  LbvuB,  witness. 
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THIRD  DECLARATION  OF  ANDREW  MCKINLEY. 

At  Glatgow^  the  5th  M^arch^  1817# 

Compeared  Andrew  M'Kinley,  present  prisoner  in  the 
Tolbooth  of  Glasgow^  who,  being  examined  and  interro- 
gated,  and  hit  declarations  emitted  on  the  28th  of  Feb. 
last,  and  yesterday »  being  read  over  to  him,  he  adheres 
thereto,  with  this  variation,  that  he  was  at  Carmonnock 
with  James  Finiayson,  about  a  fortnight  ago,  and  was  with 
David  Diyburgh  in  his  own  honse  there :  Declares,  that 
he  knew  nuthmg  of  Dryburgh  before,  and  that  Finiayson 
took  him  there,  having  raised  him  oot  of  his  bed,  in  Cal- 
ton,  that  morning  on  purpose :  Declares,  that  the  first  time 
he  saw  Finiayson,  was  either  in  Robertson's,  or  the  Gal- 
lowgate :  That  his  first  particular  acquaintance  of  him, 
was  at  Robertson's,  where  they  met  about  the  Barony  pro- 
cess ;  and  Fmlayson  said  at  that  meeting,  that  he  thought 
that  a  just  cause,  and  wished  well  to  it;  and  the  declarant 
does  not  know  what  else  could  have  brought  Finiayson  ta 
that  meeting ;  and  the  purpose  of  the  meeting  was  to  con* 
aider  how  they  might  raise  funds  to  carry  on  the  process  s 
Declares,  that  he  did  not  use  the  name  of  James  Blacky 
nor  did  any  one  else,  to  his  knowledges  to  obtain  admia* 
sion  to  that  meeting :  Declares,  that  there  was  no  discus* 
sion  at  that  meeting,  or  at  Hunter's,  about  annual  parlia- 
ments and  universal  suffrage.  Interroirated,  Declares, 
that  he  did  not  know  for  what  purpose  Finiayson  wished 
to  go  cNit  to  Carmunnock,  nor  why  he  wished  the  decia* 
rant  to  go  with  him  :  Declares,  that  he  thought  his  health 
would  be  better  nf  the  air,  and  that  he  had  some  conver- 
sation with  Dryburgh  ab<ittt  work*  which  was  also  an  oh« 
ject  he  had  for  gomg  there:  Declares,  that  he  had 
DO  conversation  with  Dryburgh  about  initiating  people 
into  any  secret  association,  nor  had  Finiayson  to  his 
knowledge:  Declares,  that  besides  the  meetings  above- 
mentioned  at  Hunter's  and  Robertson's,  he  was  pre* 
sent  at  another  in  Robertson's,  and  one  in  Munn's,  as 
formerly  mentioned :  Declares,  that  the  otyect  of  all 
those  meetings  was  the  same ;  and  it  was  the  declarant's 
opinion  that  trade  would  have  been  better,  if  they  could 
have  succeeded  in  that  process,  as  the  poor's-rates  would 
make  the  gentlemen  exert  themselves :  Declares,  that  any 
person  might  come  into  those  meetings  who  had  an  inte- 
rest in  that  process :  That  the  meetings  were  not  publicly 
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ealled,  as  they  coald  not  get  the  aie  of  the  bell^  but  every 
one  waroed  another :  That  the  greatest  number  present 
never  exceeded  twenty,  and  that  he  has  seen  the  bell  call 
the  people  for  such  a  purpose^  and  not  a  dozen  attend  : 
That  he  can  give  no  reason  why  so  much  greater  a  num* 
ber  were  collected  the  day  they  went  to  Dr  Bums  with  a 
petition.  Interrogated  if  he  remembersy  if  M'Lachlane, 
Campbell,  Dickson,  Hood^  Buchanan,  James  Robertson, 
and  Peter  Gibson,  and  Sommerville,  were  present  at  some 
of  those  meetines.  Declares,  that  he  does ;  and  declares 
positively,  that  tmre  was  no  other  business  at  any  of  those 
meetings,  except  what  is  above  mentioned,  and  nothing  8e«- 
ciet  of  any  description*    In  witness  whereof,  8cc« 

(Signed)  Anoriw  M*Kinley. 

Hugh  Kbrr. 

FOURTH  DECLARATION  OF  ANDREW  MCKINLEY. 

Ai  Giatgom,  lUk  March,  1617/ 

In  presence  of  Robert  Hamilton,  Esq.9  Sheriff-depute 
of  Lanarkshire,  compeared  Andrew  M'Kinley,  present 
prisoner  in  the  Tolbooth  of  Glasgow^  whose  declarations 
emitted  on  the  ^8th  ult,  4tb  and  5th  current)  being  r^ad 
over  to  him,  he  adheres  thereto,  and  being  further  inters 
rogated,  declares,  that  he  is  acooainted  with  a  Mr  Kerr, 
•  manufacturer,  whose  place  or  business  used  to  be  in 
GifaoonVstreet,  in  Gallowgate :  That  Robert  Paul  and 
John  M'Lachlan,  sometime  ago,  told  ttie  declarant  one 
day,  they  were  looking  for  Mr  Kerr  to  ask  him  for  money 
to  assist  in  carrying  on  the  Barony  session  plea,  but  wbe* 
ther  they  found  htm,  or  got  money  from  him,  the  decla-^ 
rani  cannot  tell :  That  \u  Leggat's,  on  1st  January  last, 
there  were  present  the  declarant,  Huffh  Dickson,  Peter 
Gibson,  James  M'Ewen,  John  M'Lachlan,  William  Ed- 
gar, and  a  man  from  Long  Go  van,  whose  name  he  does 
not  recollect :  That  a  paper  which  the  declarant  gave  to 
Edgar  was  read  over  to  the  meeting,  but  disapproved  of: 
That  the  tenor  of  what  the  declarant  so  ^ave  Edgar,  was 
in  substance,  that  the  persons  subscribmg  should  bind 
tliemselves  to  keep  it  a  secret  among  themselves.  Where- 
upon the  Sheriff'-examinator  warned  the  declarant,  as 
his  duty,  he  said,  directed  him,  that  the  declarant  was 
not  urged  to  disclose  any  circumstances  which  might 
affect  him  in  his  defence,  to  the  very  serious  crimiual 
<7harge  which  was  brought  against  hiui ;  and  he,^  there 
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fore,  left  it  eotifcly  to  his  own  discretion  to  apeak  far* 
iher  out  or  not  as  he  thought  fit  Whereupon  the  de« 
elarant  said,  that  he  was  much  affected  by  the  dittness 
that  bis  family  was  in,  and  he  hoped  thai  mercy  woaid  be 
shewn  him  and  them,  and  that  he  would  then  state  ewerj 
particular  he  was  acquainted  wilh.  But  the  sheriff  freely 
and  explicitly  stated  to  him,  that  he  could  give  him  no  a»^ 
suranee  of  any  kind  whatever,  and  that  the  declarant  most 
just,  therefofe,  conduct  himself  as  he  had  alrea«iy  pointed 
out.  The  declarant  then  declared,  that  he  was  afraid  he 
had  been  led  into  meaanres  which  were^iighly  wronc^  and 
illegal,  and  that  he  never  would  have  tbouglit  of  any 
thing  of  the  kind,  had  they  not  been  broached  to  him  by 
John  M^Lsichlan  :  That  John  Campbell,  he  thinks,  inform- 
ed him,  thai  Mr  Kerr  above  declared  to  knew  of  the  se- 
cret association  that  was  set  on  foot :  That  he  was  to  assbt 
it,  and  do  what  he  could  in  glvini^  or  getting  money  : 
That  he  heard  one  Johnstone,  a  weaver  in  Bridgeton,  in  a 
meeting  which  took  place  in  Fyfe*s,  Wilson-street,  say, 
that  there  was  a  club  of  honour,  of  gentlemen,  or  some- 
thing of  that  kind,  which  was  existing  in  Glasgow,  who 
were  friendly  to  their  measures,  and  thai  this  body  was 
numerous,  and  had  existed  for  nine  months ;  but  upon  re* 
collection,  declares,  that  he  cannot  say  whether  the  word 
club  was  mentioned,  or  not.  That  some  names  of  soch 
persons  may  have  been  mentioned,  but^he  does  notnovi^ 
lecolleet  any  of  them :  That  at  a  meeting  at  Niei  Munn's 
vpon  the  4th  of  January,  M*Dowal  Peat  and  James 
M^Ewen  proposed  and  said,  that  they  wouM  go  out  next 
day,  l»eing  Sunday,  to  David  Dryburgb,  schoolmaster 
at  Carmoonock,  and  initiate  him  into  the  matter,  and 
M'£wen  said>  he  was  sure  he  was  a  friend,  and  that  he  had 
been  long  acquainted  with  him.  And  at  the  next  meet- 
ing which  was  held  at  Robertson's  upon  the  1 1th,  James 
M'Ewen  and  Peat  reported  to  the  meeting  that  they  had 
initiated  Dryburgti :  Declares,  that  upon  a  Wednesday, 
about  four  or  hve  weeks  ago,  as  he  thinks  upon  the  Itfth 
of  Februaiy,  James  Finlayson  and  he  went  up  to  Car* 
monnock  before  breakfast  to  David  Dryborgh's.  That 
this  was  the  first  time  he  had  seen  Dryt>urgh,  and  they 
found  him  in  bed,  but  he  got  up  and  got  breakfast  for 
them,  and  the  said  David  Diyburgh  he  yesterday  saw  and 
recognized  in  this  room.  That  he  immediately  found 
Dryburgh  to  be  an  initialed  man,  and  Dryburgh  shewed 
him  the  copy  of  the  oath  of  secrecy,  or  obligation  of  the 
initiated^  which  had  been  left  with  him  by  M^Eweii  and 
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Peat,  with  their  names  tubscribed,  and  the*  places  where 
Dryburgb  wooid  find  tbem.  Thai  the  object  of  Finlay* 
•on  and  him  in  going  to  Dryburgh^  was  to  learn  what 

{rogtess  he  had  made  in  the  matter  of  initiating,  and 
^ry  burgh  told  him  that  he  had  gi^en  the  oath  of  secrecy 
to  two;  and  he  added^  that  all  the  Carmunoock  people 
were  friendly,  and  that  it  was  to  no  purpose  to  petilion 
parliament.  *  That  when  Finlayson  aiKl  he  went  to  Car- 
munnock,  they  first  asked  Dryburgb  if  he  had  got  a 
letter  from  John  Buchanan,  the  person  now  a  prisoner  in 
the  Tolboolh  of  Glasgow,  and  Dryburgb  having  said  that 
he  had  got  such  a  letter,  they  thereupon  began  to  com- 
mnnicate  upon  the  business  they  had  come  upon.     That 
he  has  spoken  to  Robert  Kerr  above  declared  to  in  Young's 
beaming-shop,  where  he  saw  him  upon  some  business 
about  webs,  and  be  would   know   him   if  be  saw  him 
again :  DeclareSf  that  he  knows  James  MTear,  who  has 
hit  schoolroom  in  New-Slreet,  Calton.   That  the  said 
James  M*Tear,  he  knows,  gave  the  use  of  bis  school-room 
for  the  purpose  of  putting  together  the  petition  for  reform 
from  the  Calton,  previous  to  its  being  sent  away,  and  he 
presumes  that  M^Tear  was  a  friend  to  thnt  measure,  by  bis 
naviog  so  given  the  use  of  his  room.    That  it  was  talked 
of  among  them  that  the?  would  certainly  get  money  from 
iome  of  these  honourable  men,  as  they  were  called,  in  and 
about  Glasgow,  who  were  said  to  be  so  friendly  to  them } 
but  be  cannot  say  that  any  promise  6f  money  w^  ae« 
tually  made,  nor  can  he  conoescend  upon  the  names  of 
any  of  these.    That  at  the  last  meeting  at  Robertson's, 
Campbell,  who  used  to  be  saying  that  he  would  get  mo* 
ney,  stated,  that  he  had  had  a  communication  with  some 
ef  the  honourable  persons  above-mentioned,  but  that  none 
of  them  would  come  forward  with  their  assistance  but  one, 
and  though  be  did  not  mention  his  name,  the  decla^rant 
conjeclured  that  it  was  Mr  Kerr  that  be  alluded  to.  That 
Johnston  in  Bridceton,  above  declared  to,  he  believes  is 
brother  to  the  Johnston  who  was  tried  and  imprisoned  for 
the  weavers'  combination*    In  witness,  &c. 

(Signed)  Andbbw  M'Kinlby. 

R  Hamilton. 

Josvipn  Rain,  witness. 

Matthew  fiuaNs^  witness. 


Id 

HFTH  DECLARATION  OF  ANpREW  MCKINLEY. 

M  Edinburgh,  ISih  March,  1817. 

lo  pretence  of  the  Sheriff-sdbstitnteof  Etlinborgbshire, 
compeared  Andrew  M'Kinley,  present  prisoner  in  the 
Castle  of  Edinbnr^h,  and  the  declaration  emitted  by  him 
before  the  Sherifl>depate  of  Lanarkshire,  at  Glasgow^  on 
the  11th  day  of  March  current,  being  read  over  to  him, 
he  declares  that  said  declaration  contains  the  troth,  with 
this  exception,  that  he  is  certain  of  some  things  which  in 
that  declaration  he  only  said  he  supposed.    Declares,  that 
be  knows  that  Mr  Kerr  promised  to  get  money,  or  to  use 
bis  endeavours  to  get  money,  in  the  declarant's  presence,  on 
the  occasion  mentioned  in  said  declaration.    That  Camp- 
bell said  it  wouldhtake  eight  or  ten  pounds,and  Kerr  said  he 
would  endeavour  to  eet  that  sum.  Declares,  that  after  go* 
ing  to  Hunter's  on  the  night  they  were  apprehended,  the 
declarant,  Finlavson,  and  Campbell,  went  out  of  the  meet- 
ing to  Mr  Ker/s  warehouse.    THat  the  declarant  had  ne- 
Ter  been  there  before,  and  he  and  Finlayson  waited  a  con* 
siderable  time  at  the  bottom  of  the  stair,  while  Campbell 
went  up  and  talked  to  him.    That  Campbell  then  came 
down  for  them,  and  they  all  went  up  together,  and  thea 
the  conversation  above-mentioned  passed  about  the  eight 
or  ten*  pounds.  ^  That  Kerr  spoke  about  a  paper  which  he 
declined  shewing  at  that  time ;  but  said,  that  he  would  al- 
low Campbell  to  come  in  upon  the  Tuesday  following, 
and  take  a  copy  of  it.    That  the  declarant  understock 
from  what  passed,  that  the  paper  was  some  sort  of  consti- 
tution, or  rules  for  the  formation  of  a  club  or  society. 
Declares,  that  this  paper  was  to  be  for  the  use  of  the  same 
people  who  met  at  Hunter's  with  the  declarant ;  and  Mr 
Kerr  said  that  he  had  this  constitution  at  the  time  thev 
were  in  his  warehouse.     Declares,  that  John  Campbell 
told  the  declarant,  and  Hugh  Dickson  also  told  him^  that 
Mr  Kerr  was  in  the  knowledge  of  their  meetings.    That 
Campbell  asked  him  if  he  would  come  that  night,  which 
he  declined  upon  that  occasion,  saying,  he  would  give 
them  all  the  instructions  in  his  power,  but,  being  a  man  in 
business,  it  might  hurt  him  if  he  attended  meetings.    De* 
dares,  that  Mr  Kerr  certainly  must  have  known  the  oath* 
that  was  taken  by  the  people  that  attended  at  Hunter's. 
Declares,  that  Campbell  and  Dickson  told  tlie  declarant 
that  Kerr  had  been  initiated,  and  certainly  they  would  not 
have  gone  to  him  for  money  if  he  bad  not.     Declares, 
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that  a  fortnight  before  this,  at  one  of  the  meetings  at  Ro*^ 
bertson's^  when  there  was  a  conversation  about  allowances 
to  delegates  for  going  to  C^rmunnock  and  Paisley,  three 
shillings  and  twopence  was  allowed  to  M'Dowall  Peat, 
and  M'Ewen,  for  going  to  Carmunnock  to  initiate  Diy- 
burgh,  but  there  was  a  diAerence  of  opinion  about  an  a.U 
lowance  for  Campbell  and  John  Buchanan  for  going  to 
Paisley,  and  Campbell  declined  taking  any  money  or  go<» 
ine  to  Mr  M'Arthur  to  obtain  five>pounds,  which  Camp- 
bell said  he  was  to  give  him  a  bill  for  the  loan  of,  as  his 
going  there  might  be  chargeable  to  the  meeting.  De- 
clares, that  he  believes  the  money  would  have  been  got 
from  Mr  Kerr  on  the  Saturday  following  their  apprehend 
sion.  Interrogated,  declares,  that  he  never  heard  any 
thing  about  arms  from  any  person  whatever,  except  James 
Robertson,  saying,  that  he  had  heard  that  there  were 
sooie  arms  somewhere,  which  some  persons  had  beea 
keeping  since  the  ^eat  1793,  but  Robertson  never  men- 
tioned the  name  ot  any  person  or  place  $  and  the  declar- 
ant does  not  believe  that  he  knows  of  any  particular  place, 
and  considered  what  he  said  to  be  a  mere  rumour.  De- 
clares, that  he  does  not  knqw  the  names  of  any  of  the 
persons  referred  to  in  the  5tb*page  of 'the  former  declara- 
ration  above-mentioned,  and  does  not  know  who  can  tell 
the  names,  unless  it  be  Alexander  Richmond.  Declares^ 
that  Campbell  told  the  declarant  that  Campbell  and 
Bnchanan  were  to  attend  the  meetings,  but  that  they  ra- 
ther wished  that  Buchanan  should  not  be  present,  as  they 
did  not  consider  him  steady  enough.  Declares,  that  he 
never  saw  £dgar,  except  at  the  meeting  at  Legget'sy  that 
he  knew  of,  and  declares  that  Edgar  was,  not  present  at 
any  of  the  other  meetings  when  the  declarant  was  pre- 
sent, and  all  this  he  declares  to  be  truth.  In  witness,  8lc. 
(Signed)  ANDaxw  M'KiMLkT. 

Jambs  Wilson. 

AacHB.  Scott* 

Jambs  Cubbib* 


Mb  DbuAxokd. — Macer,  call  John  CampbeU. 

Mb  Jefvbbt. — This  is  one  of  the  witnesses  who  is  de- 
scribed in  the  indictment  by  no  other  designation  than  as 
present  prisoner  in  the  Casue  of  Edinburgh ;  and  we  think 
it  right  to  state  to  the  Court,  that  this  is  not  a  designation 
sufficient  for  the  information  of  the  prisoner,  and  that  cir- 
cumstances have  concurred  with  the  fact  of  his  being  a  pri- 
soner there,  which  entitle  us  to  object  to  his  being  received 
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as  n  Witness  at  all.  The  &ct  is,  and  we  can  establish  it  by 
evidence,  that  having  received  only  this  intimation  <^  the 
ooadition  or  quality  of  the  person  served  upon  us  as  a  wit- 
uessy  we  took  steps  to  inform  oursdyes  of  this  individnat 
peraon,  and  to  make  the  other  necessaiy  enquiries,  with  a 
view  to  which,  the  law  has  provided  that  a  list  shall  be  gi- 
ven to  the  prisoner  of  the  witnesses  to  be  adduced  against 
him  at  his  trial ;  but  we  were  obstructed  entirely  in  ^e 
prosecution  o(  these  enquiriesi  and  were  prevented  from  re- 
ceiving, any  sort  of  benefit  or  advantage  from  that  list  of 
witnesses  as  to  this  person.  We  are  ready  to  instruct,  that 
this  person  was  not  in  that  custody  in  which  persons  iiddu- 
ced  as  witnesses  in  this  Court,  and  designed  as  prisoners^  are 
usuallv  found.%  We  could  only  get  access  to  this  witness  by 
qjplying  to  military  authority ;  and,  in  absence  of  the  gover- 
nor of  the  castle,  we.were  referred  to  the  fort-major ;  and  on 
application  to  him,  we  were  civilly,  but  peremptorily  idd, 
that  he  had  received  orders  to  admit  nobody  to  the  prisoner 
unless  by  permission  of  the  crown  agent.  Accordingly,  the 
agent  for  the  prisoner,  after  receiving  this  answer,  made  a 
rq[ular  application  to  the  crown  agent,  and  also  to  the  pub- 
lic prosecutor,  his  majesty's  %dvocate^  setting  forth  the&cts 
wfaidi  I  have  alrea*dy  stated,  that  this  person  was  amcmg 
the  list  of  witnesses  designed  as  prisoners  in  the  Castle  <u 
Edinburgh  i  that  application  had  been  made  for  access  to 
the  witnesses  so  designed,  in  order  to  karn  who  they  were^ 
and  to  put  such  questions  as  law  allows  to  be  put  to  witnes- 
ses, and  that  q>plication  had  been  made  to  the  fort  major, 
who  returned  the  answer  which  I  have  just  mentioned.  To 
this  application  an  answer  was  returned,  stating,  that^  in 
the  circumstances  of  the  case^  the  Lord  Advocate  refused 
to  give  access  to  the  prisoners  in  the  Castle,  and  declined 
giving  authority  to  the  agent  for  the  prisoner  at  the  bar 
seeing  the  witnesses  mentioned  in  the  list  served  upon  the 
pannel. 

This  is  the  shape  of  the  case.  We  are  now  brought 
to  your  bar  by  the  public  prosecutor,  who  produces  against 
us  a  witness,  as  to  whom  we  have  not  the  benefits  intended 
us  by  the  law,  which  requires  a  list  of  witnesses  to  be  ser- 
ved ;  and  although  the  met  is,  that  this  person's  name  does 
stand  in  the  list  served  upon  us,  yet,  to  all  intents  and  pur- 
poses, the  case  is  the  same  as  if  an  individual,  of  whose 
name  we  had  never  heard,  were  to  be  examined  against  us. 

In  this  Court,  where  such  substantial  and  important  in- 
4ere8ts  are  concerned,  if  the  serving  of^a  list  is  accompanied 
with  such  acts  as  prevent  us  from  getting  any  benefit  firom 
it,  it  is  the  same  tning  as  if  the  list  had  not  been  served  at 
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all ;  and  as  it  is  not  a  mere  matter  of  form  that  a  list  should 
be  served  upon  a  prisoner,  but  is  intended  to  enable  him  to 

Erepare  for  his  defence^  so,  when  the  public  prosecutor 
olds  out  a  list,  and  then  interrupts  all  the  advantages  that 
could  be  derived  fix)m  it,  that  must  be  a  bar  to  the  exami- 
pation  of  the  witnesses. 

What  is  the  purpose  which  the  law  contemplates  in  pro- 
viding that  a  prisoner,  charged  with  a  crime,  shall  have  a 
list  served  upon  him  of  the  witnesses  who  are  to  be  addu* 
ced  against  him  at  his  trial  ?  First,  that  he  should  satisfy 
hims3f  who  the  witnesses  are.  There  may  be  fifty  persons 
of  the  same  name ;  and  it  is  a  fault  in  the  list  itseU^  if  it  do 
not  contain  such  a  description  of  the  witnesses  as  to  let  ua 
discover  who  the  individual  is.  If^  in  point  of  fact,  the  de» 
scription  has  been  so  deficient  as  not  to  enable  the  prisoner 
to  discover  who  the  witnesses  are,  it  is  a  sufficient  objection 
to  their  being  examined  as  witnesses.  Now,  this  witness 
was  shut  up  in  the  Castle  of  Edinburgh,  and  upon  making 
application  to  the  civil  and  military  powers  we  were  denied 
access  to  him.  You  have  found  that  a  description  of  a 
person  as  residing  in  a  certain  street  in  Glasgow  is  not 
chough ;  or  of  a  person  as  following  a  particular  profession 
in  the  town ;  and  is  it  sufiicient  then  to  say  of  a  witnessy 
that  he  is  a  prisoner  in  the  Castle  of  Edinburgh  ?  It  is  not 
a  sufficient  specification — it  is  only  the  b^inning  of  one. 
What  purpose  did  it  serve  to  tell  us  he  was  in  the  Castle  of 
Edinburgh,  if  he  was  not  to  be  exhibited  to  the  prisoner  ? 
The  prosecutor  prevented  us  from  identifying  the  witness. 
How  can  we  know  who  the  witness  b  from  any  thing  yet 
told  us  ?  He  is  a  man  shut  up  in  a  sealed  casket  to  whom 
we  can  have  no  access.  He  is  still  an  egg  in  the  shell,  and 
is  not  to  come  out  until  the  proper  process  of*  incubation 
be  gone  through  by  his  majest/s  advocate.  The  public 
prosecutor  has  been  hatching  this  evidence  in  the  Castle  of 
Edinburgh,  and  it  is  not  yet  disclosed.  If  we  go  to  the 
Castle,  and  approach  the  sentinels  to  ask  admission  to  the 
witnesses,  they  ask,  who  goes  there,  and  present  their  mus- 
kets to  us.  We  then  go  to  the  more  civil  fort-major,  who 
tells  us  to  go  to  the  crown  agent  He  refers  us  to  the  Lord 
Advocate.  His  lordship  .declines  giving  us  access.  Havel 
thus  any  benefit  from  the  intimation  of  the  witness's  name 
in  a  paper  presented  a  few  days  before  the  trial?  There 
are  now  five  men,  women,  or  children,  in  the  Castle  of 
Edinburgh  who  are  to  be  produced  as  witnesses  against  the 
pannel,  and  whom  we  shall  see  for  the  first  time  when  they 
are  produced  in  the  witness's  box.  For  any  substantial 
purpose  whatever^  do  I  receive  any  one  part  of  the  benefita 
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intended  l)y  law,  b^  tbe  serying  of  a  list  of  witheises?  I  dtp 
not  know  whether,  in  point  of  fact^  such  a  person  as  the 
witness  proposed  to  be  adduced,  has  been  in  the  Castle  dr 
not;  and  I  have  had  no  opportunity  of  enquiring  what  sort 
of  a  person  this  witness  may  be.  ' 

I  ofier  to  establish  by  evidence  what  I  hate  stated,  that^ 
although  we  took  all  the  regular  means  to  get  access  to  the 
witness  by  repeated,  respectful,  and  earnest  applications, 
they  were  all  resisted  by  the  authority  of  the  public  prose^ 
cutor,  who  served  the  prisoner  with  the  list  of  witnesMS. 
This  is  a  personal  exception  to  the  public  prosecutor,  inde- 
pendent  of  the  fact  tlmt  we  have  been  prevented  from  iden-' 
tiding  this  person.  If  we  had  been  prevented  by  others 
from  getting  access  to  the  witness,  the  prosecutor  might 
have  said,  that  the  law  would  have  afforded  redress ;  that 
we  ought  to  have  had  recourse  to  him ;  and  that  he  wss 
not  to  olame. .  But  here  it  was  the  prosecutor  himself  who 
prevented  ds,  the  same  person  who  presents  a  list  contain- 
ing the  name  of  the  witness,  and  at  the  Same  time  tells  mey 
he  will  not  give  me  access  to  him. 

Can,  then,  the  public  prosecutor  act  thus  ?  Can  he  pre* 
vent  me  from  identifying  the  witnesses  ?  Can  the  person 
through  whosef  direct  act  I  am  deprived  of  the  bendSta  in* 
tendeS  by  law  from  the  serving  of  a  list  of  witnesses ;  can 
the  public  prosecutor,  who,  while  he  mocks  me  with  the 
ostentation  of  the  witness's  name^  prevents  me  from  enqui** 
ring  who  he  is,  and  making  other  enquiries  material  for  my 
defence;  can  he  be  allowed,  after  such  conduct,  to  examine 
the  witness  ? 

Without  enquiring  into  the  purpose  of  all  this,  I  am  en« 
Utied  to  say  in  Jaw,  uiat  the  witness  has  not  been  sufficient* 
]y  identified,  either  by  description  or  otherwise.  But  the 
ease  does  not  rest  merely  in  that.  Even  after  you  have 
identified  the  witness^  and  come  to  know,  out  of  the  five 
thousand  John  Campbells  inhabiting  this  Celtic  country, 
who  the  witness  is,  and  what  kind  of  character  he  bears, 
the  law  still  allows  other  privileges  to  the  pannel.  It  is  an 
unquestionable  privilege  of  a  prisoner,  by  himself,  his  coun- 
sel, or  agent,  to  converse  with  witnesses,  and  learn  from 
them  what  they  have  ^t  to  say.  They  cannot  be  com- 
pelled to  answer ;  but,  from  intercourse  with  them,  the  pri- 
soner might  have  had  an  opportunity  of  explaining  what 
might  otherwise  appear  to  his  disadvantage,  or  might  get 
evidence  to  meet  false  statements.  But  the  public  prosecu- 
tor has,  in  this  instance,  denied  him  access,  even  under  any 
precautions  which  might  have  been  thought  proper. 

It  is  true,  that  under  the  interposition  of  this  Court  par- 
ties may  have  access  to  prisoners  who  are  to  be  adduced  as 
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^jtnenes  against  tbem;  bnt  in  this  case,  where  there  was 
a  peremptory  denial  of  access  by  the  prosecutor  himself 
who  had  sequestrated  the  witness  in  a  garrison^  I  submit 
tbat  I  had  no  occasion  to  apply  to  the  Court,  because  1  haye 
been  obstructed  in  the  exercise  of  the  privil^es  which  the 
]aw  allows  me,  by  the  Lord  Advocate  himself,  who  served 
npon  me  the  list  of  witnesses. 

It  is  not  enough  to  tell  me>  that  I  might  have  got  the 
better  of  his  repugnancy  by  other  means ;  it  is  sufficient 
that  he  opposed  my  access,  and  that  I  have  been  prevented 
by  him  irom  identifying  the  witness,  and  from  learning 
what  law  presumes  would  have  been  beneficial  for  my  de- 
fence,  by  hearing  the  statements  of  the  witness,  preparing 
materials  to  obviate  what  I  might  think  wrong,  and  redar- 
going  the  statements  by  other  evidence. 

I  am  ready  to  establish  by  evidence  what  I  have  stated 
with  regard  to  this  and  the  other  witnesses,  who  are  de- 
signed as  prisoners  in  the  Castle  of  Edinburgh.  My  state- 
ment vou  will  take  for  granted  in  the  argument.  The  de- 
scription of  the  witness  is  incomplete^  and  I  was  prevented 
from  access  to  him.  The  prosecutor  has  here^  in  reali^, 
founded  upon  evidence  whicn  was  not  to  be  heard  of  or  dis- 
closed,  till  it  appeared  at  the  trial,  and  I  have  thus  been 
prevented  from  ascertaining  the  facts  that  would  have  guir 
0ed  me  in  bringing  counter  statements  in  defence. 

Mr  Drummond.-^You  have  heard  an  ingenious  state- 
ment on  the  part  of  the  pannel ;  but  it  cannot  give  your 
liordships  great  trouble  in  disposing  of  it.  Two  things 
are  alleged  quite  distinct  from  each  other.  One  of  them 
eertoinly  is  an  objection  to  thie  admissibility  of  the  witness ; 
but,  as  it  is  obvious  that,  standing  by  itself,  it  cannot  be 
Hatened  to  for  a  moment,  Mr  Jeffrey  has  mixed  it  up  with 
what  is  not  an  objection  to  the  witness  at  all,  but  a  com- 
plaint as  to  the  impossibility  of  preparing  the  defence  which 
18  quite  out  of  place  here. 

As  to  the  objection,  that  the  witness  is  not  sufficiently 
described  by  being  designed  '<  present  prisoner  in  the  Ca^ 
tie  of  Edinburgh,"  Mr  Jeffirey  said  that  there  is  a  grei|t 
number  of  persons  of  the  name  of  John  Campbell ;  bqt 
the  question  is,  whether  there  is  any  other  John  Campbell, 
present  prisoner  in  the  Castle  of  lidinhnrgh.  If  dbere  are 
other  prisoners  there  of  the  same  name^  from  whom  this 
witness  is  not  distinguished  by  the  description  that  is  given 
of  him,  there  may  be  something  in  the  objection.  There 
is,  however,  no  such  statement  made ;  and  your  Lordships 
need  not  be  told,  that  it  is  the  daily  practice  of  the  Court 
to  design  persons  as  prisoners  in  such  or  such  a  tolbootb. 


As  to  the  other  point,  k  is  not  an  objection  to  the  admis- 
sibility of  the  witness  at  all.  It  is  a  complaint  that  aooeaa 
has  not  been  had  to  the  witness  for  the  purpose  of  obtaining 
information,  as  to  what  is  to  be  said  by  hiia  here  in  evi- 
dence. But  this  objection  should  have  been  stated  by  the 
pannel  in  a  motion  for  delay  of  the  trial.  It  was  said,  that 
the  Lord  Advocate  had  the  witnesses  shot  up,  and  that  he 
cxclmled  all  persons  from  having  access  to  these  witnesses. 
He  claims  no  authority  of  the  kind  one  way  or  another,  ei* 
ther  as  to  giving  access  or  refusing  it.  In  that  place  of  con- 
finement, the  prisoners  were  under  your  Lordships'  autho- 
rity. Upon  application  to  you  from  the  pannel,  it  was  for 
you  to  say,  whether  his  counsel  should  have  access  to  the 
witness  ;  and  they  did  not  know  their  duty,  if  they  did  not 
bring  forward  this  to  the  Court  in  a  previous  stage  of  these 
proceedings.  It  is  said,  that  the  witness  was  in  the  Castle; 
out  that  is  the  same  thing  as  if  he  had  been  in  the  omnmoiL 
tolbooth.  The  officers  there,  under  whose  custody  the  pri- 
soners are  lodged  by  the  warrant  of  your  Lordships,  act  as 
jailors  under  your  orders. 

This  is  not  a  new  case.  If  the  pannePs  counsel  had 
looked  to  the  case  of  Nairn  and  Ogihie^  they  would  there 
have  seen  that  witnesses  were  confined  by  authority  of  the 
Court  in  the  castle.  The  confinement  there  was  to  pre- 
vent the  witnesses  from  being  tampered^with,  not  by  mj 
IcHsmed  friends,  or  by  any  person  connected  with  this  Uour^ 
but  by  other  persons  of<i  different  description ;  such  as  the 
members  of  that  society  or  brotherhood  mentioned  in  the 
oath  quoted  in  the  indictment.  It  was  to  guard  against  the 
witnesses  being  contaminated,  and  prevented  from  telling 
the  truth,  that  they  have  been  confined  separately  and 
closely,  as  was  done  in  the  case  above-mentioned.  The 
pannel  should  have  presented  a  petition  to  the  High  Court 
of  Justiciary,  as  the  witnesses  stood  committed  by  a  Justi- 
ciary warrant,  and  an  order  would  have  been  giv^i  for  ad- 
mission to  tbem^  if  such  a  proceeding  had  appeared  proper, 
in  pref^ence  of  one  of  the  macers  of  Court,  or  other  fit  per- 
son, in  the  same  way  as  ndmission  was  allowed  to  the  wit- 
nesses who  were  confined  in  the  case  of  Nairn  and  Ogilvie. 
He  has  been  too  well  advised  not  to  be  informed  what 
steps  to  take  in  order  to  obtaiii  access,  if  it  had  been 
thought  of  advantage  to  him,  and  he  had  been  legally  en- 
titled to  it ;  and  the  bringing  forward  this  objection  only 
now^  is  obviously  to  prevent  the  case  going  to  the  jury  at 
all,  as  the  same  oLgection  would  apply  to  all  the  witnesses. 
If  it"  had  been  wished  to  serve  the  ends  of  justice^  and  al- 
low the  fiicts  to  be  completely  disclosed,  whatever  way  they 
may  tend,  this  objection  would  not  have  been  reserved  in 


this  manner,  but  would  haye  been  stated  in  a  proper  stage 
of  the  business. 

Lord  Adtocatb. — My  learned  friend  has  given  a  con- 
cluaive  answer  to  the  objections,  and  I  shall  not  detain  your 
Lordships  by  enlarging  on  the  subject.  It  is  proper,  now- 
<sfver,  for  me  to  state  the  concern  I  have  had  from  the  be- 
ginning  in  this  matter.  When  these  persons  were  first  im- 
prisoned, I  thought  it  my  duty  to  relieve  your  Lordships,  at 
the  expense  of  much  trouble  to  myself,  from  the  fiitigue  of 
constant  applications  from  friends  of  the  parties  for  admis- 
sion to  visit  them ;  and  I  intimated,  that  if  the  names  of 
those  wishing  access  to  the  prisoners  should  be  communi- 
cated to  me,  I  would  grant  my  consent  or  not,  as  I  saw 
cause ;  and  if  I  refused  to  afford  it>  it  was  competent  to  ap« 
ply  to  your  Lordships  for  redress.  Accordingly,  when  an 
application  was  made  to  me,  that  the  counsel  or  the  agent 
in  this  case  should  be  admitted  to  the  witnesses,  I  thought 
it  my  duty  to  states  that  I  did  not  mean  to  consent ;  and 
they  then  had  the  means  of  applying  to  your  Lordships,  the 
imprisonment  being  on  your  Lordships'  warrant,  and  not 
on  mine.  I  stated  aoconiingly,  in  point  of  fact,  that  these 
individuals  being  imprisoned  upon  vour  Lordships'  warrant, 
application  migtit  be  made  elsewhere^  if  they  considered 
themselves  aggrieved.  But  no  such  application  was  made. 
The  prisoner,  too^  has  been  at  this  bar  at  difierent  times, 
when  be  might  have  stated  his  wish  \  and  no  application 
having  been  mad^  it  is  now  too  late  to  bring  the  objec- 
tion. 

Lord  Justicb-Clsbk. — Have  you  any  thing  to  say  in 
reply,  gentlemen  ? 

Mr  JxFVBBT. — I  shall  trouble  you  with  a  very  few  words. 
If  1  understand  the  argument  for  the  prosecutor,  it  is  that 
our  objection,  so  far  as  substantial,  is  not  to  the  designation 
of  tlie  witness,  but  to  the  obstruction  to  the  prisoner  in  the 
preparation  of  hi^  defence.  It  is  true^  that  is  the  ultimate 
ground  of  the  objection ;  but  is  not  that  always  the\iltimate 
ground  of  objection  to  the  production  of  any  witnessi^s  f— 
that  as  to  the  witnesses,  in  some  wav  or  another,  the  con* 
duct  of  the  prosecutor  has  improperly  narrowed^ the  power 
of  defence  ?  The  ground  the  Court  has  always  gone  upon  is 
just,  whether  the  prisoner  can  make  out  any  probable  case 
of  having  suffered  disadvantage  in  preparing  nis  defence. 

Is  it  right  to  say,  I  should  have  applied  to  the  Court? 


Am  not  I  cntkled,  when  a  witness  is  produced,  to  state 
any  thing  in  the  conduct  of  the  public  prosecutor  by  which 
obstruction  was  thrown  in  the  way  of  preparing  the  de- 
fence ?  Is  it  sufficient  to  reply,  it  is  not  time  now  to  make 
the  objection  ?  If  the  public  prosecutor  has  done  any  thing- 
wrong,  and  continuea  it  up  to  the  day  of  trial,  is  it  enou^ 
to  say  to  me,  I  should  have  gone  to  the  Court  soonet  with 
m^  complaint  ?     He  is  not  entitled  to  such  a  plea.    If  the 

Ensoner  thinks  the  conduct  of  the  public  prosecutor  gives 
im  a  right  to  object  to  testimony  against  him,  he  is  not 
bound  to  remedy  the  blunder  of  impropriety  of  the  public 
prosecutor.  And,  the  proper  time  for  making  the  olgeo- 
tion  is,  when  the  witness  is  brought  forward* 

Then,  what  is  the  objection  r  The  objection  is,  that, 
in  consequence  of  the  fact  of  the  witness  being  a  pri- 
soner in  the  Castle,  I  have  been  prevented  by  the  pub- 
lie  prosecutor  from  identifying  that  witness,  or  getting 
at  tne  statement  he  is  to  make  against  me.  Whatever 
directions  the  public  prosecutor  may  have  given,  Mr 
Warrender,  in  his  letter,  says,  ''  I  am  directed  by  the 
Lord  Advocate  to  acknowledge  the  receipt,  betwixt  tea 
and  eleven  o'clock  last  night,  of  your  letter  to  him  of  yes- 
terday, applying,  as  agent  for  Andrew  M*Kinley,  to  get 
access  to  Hugh  Dickson,  Peter  Gibson,  John  M'Lachlane, 
William  Simpson,  and  John  Campbell,  prisoners  in  the 
Castle  of  £dmburgb,  and  James  Hood,  prisoner  in  the 
tolbooth  of  Glasgow ;  and,  at  the  same  time,  to  acquaint 
you,  that  hU  LoimMp  doe$  not  fed  hi$n$e^  warranied  to  gtoe 
nis  content  to  your  getting  admmion  to  theu  persons, 

'^They  are  all  in  custody,  under  charge  of  being  en- 
gaged in  offences  against  the  State,  and  they  have  been 
already  cited  as  witnesses,  to  give  evidence  on  the  trial  of 
Andrew  M'Kinley.  Upon  both  these  accounts,  therefore, 
the  Lord  Advocate  deem  it  incumbent  on  him  to  withhold  his 
consent,  as  public  prosecutor,  from  their  having  any  communis 
cation  whatever  with  the  agents  of  the  panncl,  should  any 
other  steps  be  taken  to  obtain  that  object.'* 

Our  averment  is,  that  we  received  a  peremptory  refusal 
of  access.  There  was  no  modification  or  hint  that  we  might 
apply  to  the  Court,  but  it  was  a  peremptory  and  positive 
refusal,  the  officer  having  previously  told  us,  that,  without 
an  order  from  the  Lord  Advocate  or  the  crown  agent,  we 
could  not  obtain  access  to  the  prisoners.  The  cu$todiar 
did  not  say,  he  must  have  a  warrant  from  your  Lordships, 
\)ut,  except  upon  an  order  from  the  crown  c^geot,  he 


would  not  admit  as.  And  we  went^  therefore,  to  the  only 
quarter  to  which  we  were  referred  bv  the  actual  castodiar  • 
of  the  witne88.~*The  fact  is,  that,  when  the  agent  applied 
to  the  custodiar,  he  was  shewn  a  letter,  desiring  an  exclu- 
sion of  all  persons  except  those  coming  with  a  warrant 
from  the  crown  agent,  who  represented  the  Lord  Advo- 
cale, — and  he  gave  a  peremptory  refusal. 

If  we  had  been  prevented  from  seeing  the  witness  in 
consequence  of  the  opposition  of  a  third  party^  I  could  un- 
derstand the  propriety  of  applying  to  your  Lordships ;  but, 
if  the  Lord  Advocatev  who  incarcerated  the  witness,  and 
who  was  referred  to,  as  the  only  person  who  could  grant 
liberty  of  access-^if  he  refused  it,  he  gave  an  illegid  ob-' 
straction,  by  bis  own  admission ;  for  he  admits,  that,  if  I 
had  applied  to  you,  I  would  have  obtained  the  access* 

LoKD  Advogatk. — I  admit  no  such  thing. 

Mb  Jeffrey. — I  am  entitled  to  have  access  to  all  the 
witnesses  in  the  list  served  upon  the  pannel.    If  I  have  no 
access  to  them,  they  are  witnesses  against  the  pannel, 
urtthout  the  nature  and  advantage  of  the  premonition 
to    him,  which  the  law  requires.     The  testimony  de- 
pends upon '  words   used   by  those  individuals  months 
ago,  and   we  should   have  been  entitled,  if  you   had 
oower  to  grant  it,  to  have  had  access  to  those  persons* 
If  jou  are  of  opinion,  I  had  right  to  see  the  witnesses 
through  the  intervention  of  your  Lordships,  and  if  the 
Lord  Advocate,  to  whose  authority  I  was  referred  by  the 
custodiar,  barred  my  access  to  them,  that  I  might  not  have 
the  means  of  casting  his  evidence  ;-*in  consequence  of  his 
conduct  before  the  trial,  he  is  not  entitled  now  to  bring 
forward  those  witnesses.  Such  an  argument  as  that  of  the 
prosecutor  is  not  allowed  in  a  court  of  law.     Suppose  the 
fact  were,  that,  instead  of  the  Castle  of  Edinburgh,  in  cus* 
tody  of  a  military  officer,  another  witness  were  now  lock- 
ed up  in  a  small  cellar  of  his  majesty's  advocate  in  Queen* 
Street.    I  knock  at  the  door,  and  ask  the  servant  to  admit 
'me  to  the  prisoner— he  refers  me  to  his  master-^^and  he 
refuses  the  access  required— would  it  be  enough,  after- 
wards, to  say,  I  should  have  made  application  to  the 
Court  i  Is  it  enough  to  say,  there  is  a  remedy  somewhere, 
previously  to  the  trial  ?  It  is  enough  for  m^  to  say  to  ilie 
prosecutor,  you  must  run  the  hazard  of  your  rashness,  ^nd 
you  cannot  oppose  difficulties  to  me  and  tell  me  they  may 
be  obviated  by  application  in  another  quarter. 


Iff 

As  to  the  caie  oF  Nairn  and  Ogilvie,«^in  the  list  of  wi^ 
nesses  there  given,  there  was  nobody  designed  as  prison- 
er  in  the  CasUe.  How  then  can  thai  case  be  parallel 
to  the  present,  when  all  I  am  told  of  the  witness  is,  that 
he  is  a  prisoner  in  the  Castle,  and  when  I  go  Uiere,  I 
find  the  ghost  of  the  Lord  Advocate  standing  at  the  pri- 
son bars,  and  nobody  hot  the  Lord  Advocate  can  get  ad- 
mission to  the  witnessf  1  asked  his  leave  to  see  the  witness, 
and  he  refused  me.  It  is  quite  unnecessary  to  enquire 
whether  I  Aiight  have  obtained  admission  by  applying  to 
the  Court,  and  given  up  the  benefit  of  my  stating  the  ob- 
jection now.  The  prosecutor  took  upon  him  to  refuse  me 
access  to  the  witness,  and  I  found  my  objection  to  the  evi- 
dence of  the  witness  upon  ihat  refusal.  Upon  all  the  prin- 
ciples of  law,  this  is  an  objection  to  which  no  answer  can 
be  made.  The  fundamental  principle,  which  requires  a 
list  of  the  witnesses  to  be  furnished  to  the  pannel,  would 
be  defeated,  if  the  person  who  serves  it  could  take  such 
measures  with  regard  to  tbe  witnesses  as  to  prevent  the 
pannel  from  identifying  them. 

Mr  Drvmmond. — As  to  the  case  of  Nairn  and  OgiWie, 
I  did  not  say  it  was  parallel  to  the  present  case,  or  that 
any  witness  was  there  designed  **  prisoner  in  the  Castle." 
I  stated  it  as  a  precedent,  to  shew,  where  access  could  not 
be  had  to  a  witness  in  the  CasUe  of  Edinburgh,  tbe  course 
which  should  have  been  followed  by  the  pannel's  counseL 

Mb  jEFPRET.«*But  here 

Mr  Clerk. — Mr  Home  Drummond  is  very  willing  to 
make  a  reply  himself. 

I  have  just  a  word  to  remark  on  the  case  of  Nairn  and 
Ogilvie. 

in  the  present  case  the  Lord  Advocate  describes  tbe 
witness  as  prisoner  in  the  Castle  of  Edinburgh.  What  is 
the  principle  upon  which  you  receive  such  a  description  i 
It  is,  that  it  is  in  the  power  of  the  pannel  to  go  to  the 
prison  to  see  the  witness. 

In  the  case  of  Nairn,  the  Lord  Advocate  did  what  was 
regular  and  proper.  He  designed  all  the  witnesses.  There 
was  no  objection  to  the  descriptions  of  them.  They  were 
imprisoned  in  the  Castle,  and  the  parties  were  left  to  ^ 
ply  to  your  Lordships  to  get  access  to  them. 

But,  is  that  a  similar  case  to  this,  where  the  Lord  Ad* 
Tocate  gives  no  designation  or  means  to  distinguish  tbe 
yritness !  for  though  he  designs  him  as  prisoner  in  the 
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Cutle,  he  shots  him  op  ibere,  to  prevent  os  from  knowin; 
who  he  is  ;-'*-«nd9  secondly,  be  prevents  os  from  exarnin* 
inff  the  witness. 

There  is  no  resemblance  between  the  two  cases.  No- 
thing it  done  fairly  here— ^there  is  no  description  of  the 
witnessesj  and  the  panpel  is  debarred  from  access  to  them. 
If  there  has  been  any  thing  ille^l  in  the  condnct  of  the 
Lord  Advocate,  he  cannot  examine  the  witness. 

Lord  Hbbmamb.— It  woold  be  very  fortonate  for  the 
panneV,  and  I  shoold  rejoice  at  it,  if  this  objection  would 
do,  because  the  Court  woold  immediately  adjourn,  and 
the  trial  could  not  go  on. 

A  case  occurs  to  me  as  like  the  present ;  and  it  is  this^ 
that  an  objection  is  purposely  kept  up,  and  (which  does 
not  apply  here)  for  the  very  purpose  of  defeating  the  ends 
of  justice.  Where  exhibits  are  mentioned  in  an  indict- 
ment, it  is  always  stated,  these  shall  be  lodged  in  due 
time,  so  as  to  be  produced  in  evidence.  I  remember  the 
case  of  Lyal,  in  1811.  There  the  articles  were  sealed  up 
in  packets,  and  they  came  without  making  application  to 
the  Court  upon  the  trial,  and  said  they  were  not  lodged 
in  due  time,  as  they  were  shut  up  and  could  not  be  seen. 
What  did'  the  Court  do  i  They  repelled  the  objection. 
The  same  thing  happened  in  the  case  of  0*Kane,  1812, 
where  bank-notes  were  fodeed  in  a  sealed  parcel. 

The  case  of  Nairn  and  Ogilvie  could  not  easily  escape 
observation,  as  it  wai  a  remarkable  trial. 

(f  I  were  to  decide  upon  the  letters,  I  woold  call  for 
them,  but  I  do  not  think  that  necessary.  I  think  the  Lord 
Advocate  judged  well.  I  do  not  know  whether  he  has  a 
command  over  the  macers;  but  he  said  he  did  not  think 
it  right  to  interpose  with  regard  to  the  pannel's  counsel 
getting  access  to  the  witness. 

Mb  Jeffrey.    I  deny  that 

Lord  Hrbmand.  If  I  am  mistaken  in  that,  I  do  not 
want  to  state  it.  I  think,  if  there  had  only  been  a  junior 
counsel  here  coodncting  the  defence,  he  would  have  had 
recourse  to  the  case  of  Nairne  and  Ogilvie^ — and,  upon 
principle,  1  am  clear  that  the  whole  officers  concerned,  (he 
Fort  Major,  Crown  Agent,  and  Lord  Advocate,  acted  with 
great  propriety.     The  pannel  did  not  take  the  course 

GMnted  out  by  the  decision,  it  is  true,  that  the  case  of 
airn  and  Ogilvie  does  not  in  every  particular  apply 
here ; — but  in  every  case,  even  in  cases  in  the  civil  courts, 
the  designation  of  a  man  as  present  prisoner  in  a  particu- 
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lar  jailj  is  a  common  designaiion.  Nor  could  there  be  any 
mistake  here,  unless  there  were  a  namber  of  prisoners  of 
the  same  name. 

Lord  Gillies.  As  to  the  consequences  of  disposiog;' 
of  this  objection,  I  lay  them  out  of  my  consideration.  Lei 
them  be  what  they  may,  they  ought  not  to  affect  our 
judgment  on  the  present  point.  I  do  not  sit  here  to  judge 
of  uie  propriety  of  the  conduct  of  the  officers.  The  fort- 
major,  I  should  believe,  to  have  acted  with  propriety; 
but  that  is  not  the  question  before  us.  And)  I  must  own, 
that  before  giving  any  judgment  on  that  which  is  be- 
fore us,  as  I  wish  to  avoid  stating  any  thing  that  might  be 
considered  inaccurate,  I  should  wish,  before  giving  an 
opinion  upon  the  facts,  to  have  them  ascertained  by 
proof.  For,  it  is  very  possible,  that,  in  my  notion  of  the 
facts,  I  may  be  inaccurate ;  ahd  in  any  opinion  I  should 
deliver  relative  to  them,  the  one  or  other  party  might  tell 
me  I  was  wrong.  I  am,  therefore,  against  proceeding  on 
supposition  or  on  a  general  notion  of  them.  I  wish  them 
ascertained. 

As  far  as  this  is  an  objection  to  the  designation  of  a 
witness,  this  is  the  proper  and  only  period  tor  having  it 
brought  forward.     Mr  Drummond  will  acquiesce  io  that* 

The  designation  "  prisoner  there''  iSf  prima  facie,  a  good 
designation,  as  the  panners  counsel  might  go  there  and 
enquire  who  the  prisoner  is.  But,  the  prisoner  at  the  bar 
says,  he  was  deprived  of  the  means  of  doing  so,  and  by  the 
Lord  Advocate.  Whether  that  is  true  or  not,  I  know  not ; 
and,  till  I  know  that,  I  shall  not  give  my  opinion. 

Lord  Pitmilly.  My  opinion  is  formed,  but  I  shall 
defer  giving  it,  till  I  End  how  the  fact  stands. 

LoBD  Reston  and  Loan  Justice  Clerk  said  they 
bad  no  objection  to  an  examination  of  the  fact. 

Lord  Advocate.    A  minute  should  be  given  in. 

Mr  Jeffrey.  I  am  willing  to  give  in  a  minute.  My 
averment  is,  first,  that  this  person,  being  nnder  the  cus- 
tody of  the  governor  of  the  Castle,  an  application  was 
made  to  tlie  authority  there  to  get  access  to  him. 

Lord  Advocate.  A  proof  of  nothing  can  be  allowed 
unless  there  be  a  written  statement  upon  the  record  of  the 
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Court,    t  wish  to  slate  what  I  admits  and  what  I  do  not 
admit. 

Mr  Jeffrey  gave  in  the  following  statement ; 

'^  Mb  Jbffrbt  objected^  and  offered  to  prove,  Imo. 
That  the  witness  in  Question  being  only  described  as  pre- 
sent prisoner  in  the  Castle  of  Edinburgh,  the  agent  for  the 
pannel  applied  in  person  to  Major  Martin  Alves  for  access 
to  him,  which  was  refused,  until  some  warrant  or  autho- 
rity should  be  obtained  from  the  crown  agent;  and  at  the 
same  time  the  major  stated  to  the  agent,  that  he  had  pe- 
rennptory  orders  from  his  superiors  to  refuse  ail  access,  ex- 
cept to  persons  having  such  authority.  $kfo.  That  the 
agent  for  the  pannel  afterwards  applied  by  letter,  which 
will  be  produced  both  to  the  crown  agent  and  the  Lord 
Advocate,  requesting  access  in  that  character  to  this  and 
the  other  witnesses  in  the  Castle.  Stio.  That,  in  return  to 
these  applications,  he  received  a  letter  from  the  crown 
agent,  which  will  be  produced,  stating,  that  he  was  direct- 
ed by  the  Lord  Advocate  to  decline  granting  any  such 
[permission,  and  that  this  was  expressed  without  any  qua- 
iiication  whatever,  and  in  express  and  peremptory  terms. '^ 

The  Lord  Advocate  wrote  and  gave  in  the  following 
answer. 

**  Ai^vocATUS  answered,  that  when  the  prisoners  were 
incarcerated  in  the  Castle,  he  gave  directions^  that,  in  order 
to  save  trouble  to  the  Court,  under  whose  warrant  they 
«rcve  detained,  and  under  whose  authority  access  to  them 
might  at  all  times,  if  applied  for  and  found  by  their  Lord« 
ships  to  be  proper,  be  obtained ;  that  it  should  be  inti- 
mated to  the  officers  in  the  Castle  that  he  or  the  crown 
agent  would  extrajudicially  grant  his  consent  where  no  ob- 
jections occurred,  that  persons  applying  to  see  them  might 
be  admitted,  and  by  which  the  necessity  of  a  formal  ap- 
plication in  every  case  would  be  prevented.     That  this 
v^as  all  the  public  prosecutor  could  do,  or  could  be  suppo-« 
sed  to  have  done  by  such  direction,  having  no  power  him- 
self to  exclude  any  person  from  the  prisoners.  That  when 
applied  to  by  the  pannePs  agent  to  be  admitted  to  the 
other  prisoners  in  tne  Castle,  he  directed  the  crown  agent 
to  intimate  that  he  deemed  it  incumbent  upon  him  to 
withhold  his  consent  from  such  admission  being  granted, 
leaving  it  as  matter  of  course  to  the  pannel  to  apply,  if  so 
advised,  to  the  Court,  to  obtain  tlieir  Lordships*  authority 
for  obtaining  soch  admission,  but  stating,  that  if  that  was 
made  it  would  be  opposed." 
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Copy---LBTTER  from  Mr  Wakrendbe  to  Mr  Ramsat 
dated  15tfa  July,  1817. 

'iSiR, 

'^  Id  ansit'er  to  year's  of  this  date,  I  can  only  refer  you 
to  my  former  letters  on  the  sabject^  not  having  since  re- 
ceived any  further  instructions. 

|k^'  1  am,  sir,''  8lc. 

Mr  Jevfret.  You  will  bear  it  in  mind  that  it  is  a  part 
of  my  averment,  that  the  actual  cnstodiar  stated,  and 
shewed  written  authority  for  it,  that  he  had  no  power  to 
grant  admission,  under  any  other  authority  than  that  of  the 
Lord  Advocate. 

Lord  GrLLiES.  Unless  the  Lord  Advocate  contradict 
what  Mr  Jeffrey  has  stated  as  to  the  fort-miyor,  I  think 
we  are  bound  to  hold  the  matter  to  be  as  stated  by  Mr 
Jeffrey. 

I  conceive  this  is  the  proper  time  for  objecting  to  the 
designation  of  the  witness. — It  is  not  a  direct  objection  to 
the  designation.  The  situation  of  the  witness  was  suffi- 
ciently pointed  out,  to  enable  the  prisoner  to  go  to  where 
he  wHf^,  and  to  apply  to  the  commanders  in  ihe  Castle,  to  see 
Cuinpbell.  I  am  clearly  of  opinion,  that  the  prisoner  was 
entitled  to  have  access  to  John  Campbell.  He  was  entitled 
to  have  access  to  him,  both  to  learn  who  the  individual 
was,  and  in  order  to  make  enquiry  as  to  the  nature  of  the 
evidence  he  was  to  give  against  him.  This  is  the  law  of 
Scotland.  I  do  not  say  it  is  a  matter  of  absolute  right ;  but, 
prima  facie,  it  is  a  richt  which  every  prisoner  enjoys.  If  it 
^should  be  stated  in  the  proper  quarter,  that  there  are  rea- 
sons against  it  in  any  particular  case,  the  Court  would  re- 
fuse it,  if  it  judged  the  reasons  to  be  sufficient  for  the  re- 
fusal. But  standing,  as  this  case  does,  we  must  presume 
thai  the  prisoner  was  entitled  to  have  access  to  the  witness. 
This  being  the  case,  what  does  the  prisonei's  agent  do? 
He  naturally  applies  first  to  the  commander  of  the  Castle, 
and  he  is  told  he  must  have  the  authority  of  the  crown 
agent,  or  of  the  Lord  Advocate.  He  applies  to  them,  and 
he  is  by  them  told  they  would  give  no  such  authority  or 
consent.  **  The  Lord  Advocate  deems  it  incumbent  oo 
him  to  withhold  his  consent,  as  public  prosecutor,"  frodi 
the  witnesses  in  the  Castle  **  having  any  communica- 
tion whatever  with  the  agents  of  the  pannel,  should 
any  other  steps  be  taken  to  obtain  that  objecL'*    This 
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is  the  intimation  by  the  Iiord  Advocate,  that  if  appli. 
cation  be  made  to  this  Court,  he  will  not  consent  to 
that  application.  What,  then,  was  the  step  to  be  taken 
by  the  prisoner  i  He  should  have  applied  to  this  Court,  and 
then  your  Lordshipsy  witii  or  without  consent  of  the  Lord 
Advocate,  would  have  granted  access  to  this  witness.  I  am 
not  now  entering  into  the  cjuestion  whether  access  would 
have  been  allowed  for  enquuy  as  to  the  nature  of  the  evi- 
dence to  be  given  by  the  witnesses  at  the  trial ;  but  to  this 
extent,  at  least,  the  pannel  had  elearly  a  ri^ht  of  access—- 
to  learn  who  the  witnesses  were— to  identify  the  persons 
named  in  the  list  served  upon  him*  This  application  has 
not  been  made  by  the  prisoner,  ably  assisted  as  he  has  been. 
If  any  bad  consequences  follow,  the  blame  lies  with  his 
counsel,  as  he  was  not  advised  to  make  the  complaint  at 
the  proper  time.  It  is  now  too  late.  And  the  decision 
referred  to  wotild  in  point  of  principle  have  applied  to  the 
present  case. 

Loan  PiTif  ILLT.— This  question  as  to  the  admissibi- 
lity of  the  witness  embraces  two  points.  The  first  relates 
to  his  designation.  The  second  relates  to  the  application 
for  access  to  him,  made  by  the  pannei's  agent  to  bis  ma- 
jesty's advocate. 

The  objection  to  the  designation  is,  that  the  witness  is 
designated  ''  present  prisoner  in  the  castle  of  Edinburgh.'- 
That  is  no  good  objection  to  the  designation,  unlessf  as 
Mr  Drummond  stated,  there  were  others  of  the  same  name 
there*  There  are  many  instances  of  such  designations^ 
wbictB  have  been  always  considered  sufficient,  and  there- 
fore it  is  not  a  good  objection. 

The  second  objection  is,  that  access  to  this  witness  was 
denied.  As  to  that  objection,  I  concur  with  what  has  just 
been  stated,  that  this  is  not  the  proper  tique  to  bring  for- 
ward such  an  objection.  I  did  not  think  the  proof  on  the 
snbject  was  relevant;  but  when  such  an  assertion  was  made, 
it  was  desinable  for  the  Court  and  Jury  to  ascertain  the 
ftcts.  But  if  the  Lord  Advocate,  or  any  other,  refused 
consent  ibr  access,  and  if  there  was  anv  claim  for  the  pri- 
soner to  have  access,  application  should  have  been  made 
to  this  Conrt,  aoid  no  time  would  have  been  improper  for 
it  but  the  presenL  If  the  pannel's  counsel  had  applied 
yesterday,  with  these  letters,  and  had  stated  their  desire 
to  have  access  to  the  witness,  the  Court  would  have  con- 
sidered the  application*  If  they  had  done  so  this  mom- 
Kig,  before  the  jury  was  formed,  the  Court  would  have 
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given  it  conncknttion.  Bat  the  only  impmper  ttoM  for 
making  the  appKcation  10  now,  when  the  tnal  haa  com- 
menced. It  wooM  be  prodoctive  of  evil  oawe^oeoce^  if 
Ait  olijfectioB  were  to  be  sapporled. 

Lord  RaflrroN. — 1  am  entirely  of  the  opinions  wfcick  I 
have  beard  from  your  Lordships.  The  ot^eciion  as  to  tiae 
designation  is  not  sufficient  Suppose  the  apphcation  httd 
been  made  to  a  proper  jailor,  and  he  had  refused  to  grasst 
access,  then  this  Court,  on  beiog  applied  to,  would  httre 
ordered  access  to  he  allowed.  But  the  Lord  Advocate  ia 
not  the  jailor,  and  his  refusal  rs  so  reasoii  lor  not  applying 
to  your  Lordships. 

Lord  Justicb  Clbek.*-I  am  dear,  now  we  have  the 
facts  before  us,  the  objection  oughtnotto  besnslaioed  by 
your  Lordships.  No  such  otgection  ever  ooaid  he  nu- 
tained,  except  when  the  prisoner  would  otherwise  saffbr  in- 
justice. Bat  no  injustice  csnt  he  complained  of  by  the  pri« 
soner  before  us,  because  the  three  letters  by  bb  own  agent 
show  that  application  was  not  made  to  the  proper  quarter ; 
and  though  put  on  his  guard  that  the  eonseatof  llie  pro* 
secntor  would  not  be  given,  althongh  other  steps  maM 
be  taken  in  order  to  obtain  access,  yel  ihe  aapBoalion 
never  was  made  where  it  oaghi  to  have  been,  for  tbong^ 
the  Lord  Advocate  thought  it  right  to  refnsa  admission, 
he  hod  not  the  authority  to  conlrool  the  pvisoner  and  pre- 
vent him  from  applying  to  ^s.  If  the  ooanmandlag  offi- 
cer in  the  Castle,  under  the  cironmstaooes  wliich  here  00 
cnr,  had  reAised  to  tromply  wkh  our  order,  lie  must  have 
answered  the  refusal  at  his  highest  peril.  We  have  eqnal 
charge  and  command  over  prisonef«oommiMed%ottr  war- 
rant to  the  Castle  as  we  have  with  regard  to  penons com- 
mitted to  any  of  the  common  prisons ;  and  it  is  impassi- 
ble for  any  one  to  doubt,  tbat  obedience  mnsst  liave  been 
given  to  our  order  for  access  to  the  pafanel's  agent  nod 
coansel.  1  would  have  granted  aooem  without  faesitalioo 
upon  proper  application,  and  at  any  stage  of  tfae  pnoeeed- 
ings.  Your  Lordships  would  have  Msteaed  te  it  Hm  aMini- 
in^,  if  a  statement  bad  been  made,  that  disadvantage  Jmd 
arisen  from  the  want  of  access,  and  the  trial  awuld  .have 
been  delayed.  The  present  isthe  onlyimpmper  time } 
applicatioa  could  bave  been  made  to  your  Lardsbipa. 

The  Court  pronoanced  the  fellowtng  inieriocator: 

^  The  Loid  Justice  Clerk,  and  Lords  < 


Justiciary,  having  considered  the  said  letters,  they  repel 
the  objections,  and  allow  the  witnesses  to  be  received. 

(Signed)  D.  Botlb,  J.  P.  D. 
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7oHM  Campbell  was  called,  and  the  oath  adminifitered 
to  him  by  Lord  Hlbmand. 

LoBD  Hbrii ANP.-^Have  you  any  maKce  or  ill  will  at 
the  paiMiel  at  the  bar  i 

A.  Noy  tiiy  Lord. 

Q.  Has  any  body  given  you  a  reward,  or  promise  of  re- 
ward, for  being  a  witness  i 

A.  Yes,  my  Lord. 

(The  answer  not  being  distinctly  heard,  Lobd  Her- 
MAMj)  continuied.) 

Q.  Has  ai\y  body  told,  or  instructed  you  what  to  say  as 
a  witness? 

Mb  Clebk. — We  have  some  questions  to  put  on  this 
foalter. 

Mb  Jeff  BBY«-^Will  your  Lordship  l>e  so  good  as  ques- 
tion him  again  i  I  doa't  think  the  answer  was  distinctly 
heard. 

Lord  Hbbii and. — Do  you  hear,  sir,  what  J  say,  and 
answer  distinctly — Has  any  body  given  yon  a  reward,  or 
pi omiie  of  reward,  for  being  a  wilaess  i 

A-  Yes,  they  have. 

Lobd  Justice  Clbbk. — I  think  it  right  to  warn  the  wit- 

Qeas — You  are  now  adduced  as  a  witness  in  this  prosecution 

for  the  crown.  I  am  bound  to  tell  you,  that  in  reference  to 

the  crime  which  is  charged  by  the  prosecutor  against  the 

pannel,  you  are  not  in  any  parallel  situation  with  the  pan- 

iiel,  and  it  is  not  competent  to  bring  you,  for  any  concern 

you  had  in  these  transactions,  to  any  prosecution,  after 

your  being  adduced  as  a  witness.    It  is  necessary  for  yon 

to  tell  the  whole  truth  in  as  far  as  you  know  it  relative  to 

all  matters  as  to  which  you  may  be  asked  now,  or  at  any 

future  stage  of  the  examination.  I  have  to  admonish  yon, 

that,  as  to  the  questions  now  put,  or  that  may  be  put,  yon 

are  to  disclose  tlie  truths  and  notbiag  but  the  truth ;  and 

thai  as  to  your  situation,  you  stand  in  no  risk,  unless  yxiu 

state  upon  your  oath  what  is  contrary  to  the  truAh.  If  yon 

do  so  in  any  part  of  your  examinalioo,  be  .assund,  yaav 

being  a  witness  will  notpreventyour  receiving  pnoishraent. 

U  is  my  duty  to  give  yopt  his  admooiiioa,  and  keep  ii  in 

WiTNSSs. — I  am  aware  of  the  nature  of  an  o^lb. 
Where  I  stand,  I  have  called  God  to  witness  to  the  truti)  of 
what  I  assert,  as  I  shall  answer  at  the  day  of  judgment.  I 
am  likewise  sen^iblc^  that  what  I  have  now  statcfS  piay  be 
construed  as  proceeding  ftom  my  concern  with  the  pri.- 
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soner*  and  tbal  it  tDay  be  thought  1  have  taken  this  me- 
thod ia  order  to  save  him.  It  will  probably  be  believed 
also,  as  to  the  persons  who  have  givea  this  promise,  that 
their  word  should  be  taken  before  my  oath,  la  my  si- 
tuatioDy  if  I  can  produce  even  presumptive  proof,  I  hope 
to  coDviuce  the  world  I  do  not  perjure  myself.  I  shall  state 
the  names  of  the  persons,  and  the  whole  circumstancea. 

The  witness's  statement  was  ordered,  on  the  motion  of 
the  Lord  Advocate,  to  be  taken  down  in  writing. 

Mr  jKFFaET. — I  am  enabled  to  ask  pointed  qnestipos 
of  the  witness.  If  I  ask  improper  questions,  the  Lord  Ad- 
vocate may  stop  me. 

LoBD  Justice  Clbrk. — ^The  correct  way  of  proceedf> 
ing,  is  to  desire  the  witness  to  explain  his  statemeat»  and 
the  prisoner  will  afterwafeds  be  allowed  to  put  questions  to 
him. 

Mr  Jeffrey. — I  am  satisfied. 

Lord  Justice  Clbrk.— I  ask  you  to  state  distinctly 
and  accurately  the  grounds  which  have  made  yoH  make 
this  answer. 

Witness.—!  will  state  the  circnmstances  as  distinctly 
as  possible,  and  you  will  make  allowance  for  my  want  of 
education  preventing  my  going  through  the  circumstances 
so  well  as  a  person  would  who  has  had  the  advanUge  of 
more  learning.  I  cannot  easily  explain  them  without  go- 
ing back  to  the  beginning.  It  will  be  necessary  that  I 
commence  from  my  examination  at  Glasgow. 

The  following  deposition  was  then  taken  down  by  the 
Clerk  of  Court.  , 

^'  Depones,  That  he  was  appi-ehended  alongst  with  tlie 
prisoner  at  the  bar,  he  thinks,  on  the  fiSd  of  February  last, 
without  cause  assigned,  and  without  a  warrant :  That  up- 
on the  Tuesday  or  Wednesday  followin,(^,  he  was  examined 
before  the  SherifF-depute  of  Laoarkshh-e,  and  was  inter- 
rogated, if  he  knew  what  he  was  brought  here  for :  That 
he  stated,  that  he  did  not  know,  and  that  the  Sheriff  in- 
sisted that  he  did,  and  it  would  be  wisdom  of  him  to  make 
his  breast  clean.  Afler  some  similar  conversation  the  She- 
riff went  out,  leaving  the  witness  with  Mr  Salmoqd,  and 
he  is  not  sure  whether  any  other  person  was  present  or 
not :  That  Mr  Salmond  came  u|^  to  the  witness,  saying, 
'  John,  you  perhaps  do  not  know  that  I  know  so  much 
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about  this  affair;**  and  adding^  ''  I  know  more  about  it 
than  yoQ  thinic  I  do.'  Depones,  That  Mr  Salmond  add- 
ed, **  I  suppose  you  do  not  know  that  I^ave  the  oath 
you  took  at  Leggat's  on  the  first  of  January  V*  He  then 
shewed  him  a  scroll  oF  an  oath^  saying,  "  You  see,  John^ 
I  have  got  it ;"  adding,  that  "  you  and  other  persons 
(whom  he  named)  took  that  oath  in  Leggat's  on  the 
first  of  January.**  The  witness  then  told  hitn,  that  he 
had  not  taken  that  oath.*  Depones,  that  after  several 
examinations  before  the  Sheriff,  and  being  often  closet- 
ed with  Mr  Salmond,  on  one  of  which  occasions,  after 
using  many  entreaties  to  the  witness,  and  these  having 
failed,  after  railing  at  the  prisoners  as  villains,  who  had 
betrayed  him,  the  witness,  and  stating,  that  it  was  out 
of  respect  to  him  that  he  wished  him  to  be  a  witness,  Mr 
Salmond  said,  "  Joha,  [  assure  you  that  I  have  sis  men 
who  will  swear  that  you  took  that  oath ;  and  you  will  be 
handed  as  sure  as  you  are  alive."  Depones,  That  upon 
this  he  told  Mr  Salmond,  that  if  he  got  six  men  to  swear 
that  he  took  that  oath,  they  would  perjure  themselves. 
He  answered,  ''  John,  John !  it  is  impossible  to  get  six 
men  to  perjure  themselves.*'f  Depones,  That  after  this 
Sahnond  said,  "  John,  you  will  ruin  yourself  if  you  persist 
in  this  way ;  but  if  you  take  the  other  way,  you  will  do 
yourself  much  good.**  Depones,  That  after  much  conver- 
sation, the  witness  said  he  was  not  afraid  of  the  one  way, 
and  he  did  not  see  much  good  he  could  do  himself  by  the 
other.  Depones,  That  lor  Salmond  said  the  Lord  Advo- 
cate was  in  Glasgow,  and  he  would  come  under  any  obli- 
gation he  chose,  if  he  would  be  a  witness.  Depones,  That 

*  The  foitowin^  part  of  the  witoess't  statemeat  was  not  recorded:— 
'*  I  suppose  it  IS  needless  to  go  through  any  farther  as  to  that  part  of 
the  exaoiinatlon  with  regard  to  the  ill  humour  shown  me  by  the  Sheriff^ 
— threats  held  out  to  get  roe  just  to  say  that  I  would  be  a  witness.  I 
soppose  I  may  come  to  the  engagement  iSetween  us  ?" 
.  *'  Lord  Justice-Clerk.— Do  you  mean  to  say  the  Sheriff  threaten- 
ed your 

'*  He  run  into  arguments  with  me  to  confuse  me— at  one  time  about 
religion  and  other  matters— at  another  time  putting  the  same  Questions 
in  different  words  that  were  taken  down  in  my  dwlaration  berore,  and 
said  such  questions  were  not  taken  down  before ;  and  said»  Supposing 
that  to  be  the  case»  I  am  not  satisfied  with  your  answer*  and  I  have  a 
right  to  demand  answers  to  the  questions.  I  said,  I  was  obliged  to  an* 
swer  him*  but  that  it  was  wrong  in  him  to  put  Questions  to  me  in  dtfler- 
ent  language ;  and  he  told  roe  I  was  impudent*'' 

t  What  follows  was  not  recorded. 

^  Lord  Justice-Clerk^— What  did  Bir  Salmond  say  as  to  your  re- 
ceiving a  reward  or  promise  of  reward  V* 

**  A.  It  is  necessaiy  that  I  should  explain  the  wholei  as  it  comes  abog 
lo  a  chnin." 
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thorlly  after  this  he  was  taken  before  the  Sheriff,  when  Iftr 
l>nimniond,  advocate-depute^  came  into  the  room ;  after 
which  he  was  txainined ; — but  the  tobjeci  of  the  obliga- 
tion was  not  then  mentioned ;  and  that  in  a  few  davs  af- 
terwards the  witness  was  removed  to  Edinburgh  Cattle* 
t)epon€s.  That  when  in  the  Castle  of  Edinburgh,  If  r 
Drammond  came  to  him,  and  mentioned  that  M'Kinley 
had  been  served  with  an  indictment ;  and  that  his  name 
was  in  the  list  of  witnesses  \  and  that  now  was  the  time  for 
him  to  determine  whether  be  would  be  a  witness  or  not. 
That  the  deponent  stated  that  he  did  not  with  to  be  a 
witness;  and  that  he,  Mr  Drummond,  knew,  that  if  be 
was,  he  need  not  go  back  to  Glasgow,  as  he  could  not  live 
there.  Depones,  That  Mr  Drummond  then  said  that  be 
was  quite  sensible  of  that,  but  that  he  might  go  and  reaide 
fomewhere  eUe;  and  that  he  might  change  his  name: 
But  the  witness  said  he  would  not  change  his  name ;  and 
that  it  would  be  much  the  same  if  he  lived  in  any  other 
manufacturing  place  as  in  Glasgow.  Depones,  That  Mr 
Drummond  then  said,  he  had  been  thinking  of  a  plan  of 
writine  to  Lord  Sidmoulh,  to  set  him  into  the  excise ;  and 
that  if  he  the  witness  chose,  lie  would  write  to  Lord  Sid- 
mouth,  and  shew  him  his  answer.  Depones,  That  he  an- 
swered he  did  not  choose  the  office  of  an  exciseman  ;  and 
remarked  at  ihe  same  time,  it  was  probably  the  only  office 
under  Government  he  was  capable  for:  That  it  was  an 
office  that  exposed  him  to  risk  and  ill-will,  which  he  did 
not  choose  to  encounter,  as  he  had  suffered  enough  from 
the  public  while  a  peace-officer.  Depones,  That  at  this 
conversation  no  person  was  present  but  the  deponent  and 
Mr  Drummond ;  and  that  Mr  Drummond  was  with  him 
in  the  Castle  alone  at  other  times.  Depones,  That  at  the 
first  interview,  after  what  is  above-mentioned,  Mr  Drum- 
mond asked  him  what  he  wanted  to  have :  The  witness 
remained  silent,  and  made  no  answer.  Depones,  That  Mr 
Drummond  then  said,  that  if  he  would  give  such  informa- 
tion as  would  please  the  Lord  Advocate,  he  should  neither 
be  tried  himself  nor  made  a  witness.  Depones,  That  he 
said  that  that  was  an  uncertain  matter,  as  he  did  not  know 
what  information  they  wanted,  or  that  he  could  give  more 
than  they  already  had ;  and  that  if  his  information  did 
not  please  the  Lord  Advocate,  he  would  lie  open  to  every 
attack  that  could  be  made  against  him.  Depones,  That 
Mr  Drummond  then  said,  ''  I  do  not  know  what  to  do 
with  you,  Campbell.  I  wish  to  do  every  thing  I  can  to 
favour  you.  I  shall  give  you  a  day  or  two  to  think  of  it.** 
That  Mr  Drummond  added,  ^  do  you  wish  I  should  call 
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Wek  ngtio  ^  That  after  wome  beaitalion  the  witness  said 
he  mgbt  do  as  he  pleased^  and  Mr  Drummond  went 
««My«  That  in  a  few  days  afterwards  Mr  Drummond 
eanae  back  again,  and  said,  "  Campbell,  this  is  the  last 
time  9  you  must  be  determined  now.''  The  witness  asked  if 
he  haa  wrote  to  Lord  Sidmooth,  and  Mr  Drummond  an- 
swered he  bad  not,  as  the  witness  bad  rejected  it.  That 
Mr  Drummond  asked  if  he  had  made  op  his  mind  yet. 
I>epones,  That  he  answered  that  he  had  upon  conditions ; 
and  upon  being  asked  what  these  were,  the  witness  told 
him  he  wished  to  get  a  passport  to  go  to  the  continent : 
TYiat  Mr  Drummond  told  him,  he  supposed  there  was  no- 
body Gould  stop  him ;  and  be  answered,  that  being  a  me- 
chanic, he  belie?cd  the  laws  of  the  country  did  not  allow 
him  to  quit  it.  Depones,  That  Mr  Drummond  replied 
with  a  smile,  ''  Is  that  all  i  There  is  no  question  you  will 

Sit  thatf  and  means  to  carry  you  there."    Depones,  That 
eY  were  standing  while  this  conversation  took  place; 
ana  the  deponent  said,  that  upon  these  conditions  he 
woald  be  a  witness,  provided  his  wife  was  also  taken  into 
consideration.    Depones,  That  upon  this,  Mr  Drummond 
aaidj  *'  Campbell,  let  us  sit  down,  that  we  may  understand 
each  other  properlv,  as  I  would  not  wish  that  we  misun* 
^erstood  one  another  at  the  latter  end."    Depones,  That 
the  witness  mentioned  to  Mr  Drummond,  tnat  his  wife 
was  in  a  very  delicate  state  of  health,  and  had  nothing  but 
what  she  earned  to  support  her^  upon  that  question  be- 
hig  asked  by  Mr  Drummond,  and  that  if  it  was  known 
that  he  was  to  be  a  witness,  she  would  suffer  from  ill-will 
by  the  public :  That  Mr  Drummond  then  replied,  poor 
woman,  she  pust  be  ill  off;  and  desired  the  witness  to 
write  a  letter,  and  mark  a  one-pound  note  in  it,  and  give 
it  to  Mr  Sibbald,  who  would  bring  it  to  him,  and  he  would 
pot  a  one-pound  note  in  it  for  bis  wife :  That  Mr  Drum- 
mond also  desired  the  witness  to  state  to  his  wife,  that  he 
was  to  be  a  witness,  and  to  desire  her  to  leave  Glasgow 
and  go  to  the  witness's  father's  at  Symington,  in  Ayrshire, 
Depones,  That  he  said  that  would  be  the  first  thing  to  dis- 
cover that  he  was  to  be  a  witness,  as  his  wife  could  not 
read  write.    Depones,  That  after  some  conversation  about 
writing  to  the  town-clerk  of  Glasgow,  or  some  friend  of 
the  witness's,  it  was  agreed  that  the  witness  should  write  a 
letter  to  his  wife,  stating  that  a  friend  of  his  had  sent 
her  a  one-pound  note,  to  pay  her  expences  in  to  Edin- 
burgh by  the  coach,  and  that  she  would  receive  money 
here  to  carry  her  back  again  :  That  this  letter  was  given 
to  Mr  Sibbald^  in  consequence  of  the  conversation  with 
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Mr  Drammond^  bui  that  some  daprs  afterwiardt  it  mmm 
brought  back  by  Mr  DnnninoDd,  who  told  him,  that  the 
Lord  Advocate  disapproved  of  sending  such  a  letter,  hot 
thought  it  more  proper  that  Mr  Salmond  should  be  mrittea 
to,  to  send  for  the  witness's  wife,  and  tell  her  that  he  want*- 
ed  her  to  come  to  Edinburgh.    And  after  this,  Mr  Drurn^ 
mond  read  to  him  a  letter  he  had  received  from  Mr  Sal*« 
mond,  stating,  that  a  ticket  had  been  bought;  but  a  post- 
script of  the  letter  mentioned  that  bis  wife,  from  her  state 
of  health,  declined  to  come :  That  Mr  Drummond  return-* 
ed  the  witness's  letter,  which  he  burnt   Depones,  That  he 
was  informed  by  Mr  Drummond  that  the  Sheriff  was  co- 
ming to  examine  him,  and  that  it  was  agreed  upon,  that, 
in  answer  to  the  first  question,  he,  the  witness,  was  to  state, 
and  have  it  taken  down,  that  he  was  to  receive  a  passport 
to  the  continent,  and  the  means  to  convey  him  there,  it 
being  understood  that  Prussia  was  to  be  his  destination  : 
That  the  Sheriff,  and,  as  he  believes,  the  Sheriff-Substi* 
lute,  the  Solicitor^General,  the  Procurator  Fiscal  of  Edin- 
burgh, as  he  understood,  and  a  clerk,  came  into  the  room; 
and  Mr  Drummond  having  asked,  '^  Campbell,  what  have 
you  got  to  say  in  this  business  ?"  the  deponent  answered, 
that,  supposing  he  was  concerned  in  that  affair,  and  was 
to  tell  the  whole  truth,  that  he  did  not  consider  either 
himself  or  his  wife  safe;  and  that,  without  his  getting  a 
passport  to  go  to  the  continent,  and  the  means  to  carry 
him .  there,  he  could  nc^  be  a  witness ;  upon  which  Mr 
Drummond,  turning  to  tne  Solicitor-General,  said,  *^  An- 
swer you  that :"  That  the  Solicitor-General  then  ordered 
the  clerk  to  write  these  words,  as  he  thinks :  "  Whereupon 
the  Solicitor-General  assures  the  declarant,  that  every 
means  necessary  will  be  taken  to  preserve  him  and  his 
wife,  and  that  he  will  get  a  passport  to  quit  the  country 
or  go  to  the  continent,  (he  is  not  sure  which,)  and  the 
means  to  carry  them  there :"  That  during  this  time,  the 
Sheriff  was  walking  up  and  down  the  room,  which  is  a 
pretty  large  one;  and  when  the  above  words  were  taken 
down,  he  was  desired  to  come  and  sign  this.    Depones, 
That  the  Sheriff  came  and  sat  down  at  the  table ;  and,  af- 
ter perusing  the  paper  for  some  time,  said,  "  I  will  not 
sign  this ;"  and  added,  ''  that,  as  he  was  an  officer  of  the 
crown,  it  was  his  duty  to  see  justice  done ;  and  he  could 
assure  the  witness,  if  he  was  to  sign  that  paper,  he  would 
not  be  answerable  for  it  for  a  good  deal ;  for  that,  if  the 
deponent  was  brought  to  his  oath,  and  should  swear  that 
he  bad  received  no  promise  of  reward,  and  this  paper 
signed,  he  would  perjure  himself:**  That  the  witness  an- 
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8wered>  ^  No,  if  it  was  considered  as  a  means  of  his  pre- 
servation ;**  upon  which  he  .was  supported  in  the  same  ar- 
gument by  Mr  Drummond ;  upon  which  the  Sheriff  said, 
he  would  sign  no  snch  paper :  That  Mr  Drummond  then 
proposed,  that  it  should  be  put  down  that  he  was  to  ^et 
the  means  of  carrying  him  taany  of  the  British  colonies^ 
in  place  of  going  to  a  foreign  kingdom  ;  but  the  Sheriff 
also  refused  that,  and  added,  ''  that  he  was  willing  every 
thing  should  be  set  down  for  the  preservation  of  him  and 
his  wife,  but  nothing  further  :"  That  after  the  Sheriff  had 
staled  this,  there  was  a  pause  for  some  time ;  when  Mr 
Drummond,  looking  at  tne  deponent,  said,  ''  Campbell, 
you  know  whether  you  can  be  a  witness  on  these  terms  or 
not.^  The  witness  remained  silent ;  and  some  time  after 
Mr  Drummond  said,  '*  Now,  Campbell,  do  you  believe 
that  we  can  do  that  for  you  which  you  expectf  withoutita 
being  set  down  in  the  paper  P*  and  that  at  this  time,  as  he 
thinks,  the  Sheriff  was  sitting  at  ths  table,  the  Solicitor- 
General  and  Mr  Drummond  standing  at  the  fire,  and  the 
other  gentlemen  walking  about  the  room  :  That  the  wit- 
ness answeied,  he  knew  they  were  able  if  they  were  will- 
ing ;  to  which  Mr  Drummond  replied,  "  Could  he  rely 
upon  them  for  thatT'  The  witness  answered,  '^  May  J*? 
Mr  D^mmond  answered,  *^  You  may  C^  and  that  the  vriU 
ness  said  pretty  loudly,  ^'  Well,  then,  I  shall  rely  upon  yon 
aa  gentlemen/'  Depones,  That  shortly  after  this  he  was 
allowed  to  write  his  declaration  himself,  all  excepting  one 
part  relating  to  a  Mr  Kerr  :  That,  a  few  days  after  this, 
the  Sheriff,  the  Procurator  Fiscal,  and  a  clerk,  came  up 
to  have  his  narrative  signed,  which  was  done ;  upon  which 
the  Sheriff  said  to  him,  "  Campbell,  after  you  have  got 
clear  of  this,  you  had  better  go  home  to  your  loom,  and 
let  them  rule  the  nation  as  they  please :"  That  upon  this 
the  deponent  said,  that  rather  than  go  back  to  bis  loom 
he  would  be  served  with  an  indictment  himself,  even  after 
all  he  had  written  :  That  the  Sheriff  answered,  "  he  had 
nothing  to  do  with  that — it  remained  between  the  witness 
and  others/'  Depones,  That  he  was  visited  by  Mr  Drum- 
mond after  this,  who  ordered  Captain  Sibbald  to  get  him 
plenty  of  books,  and  that  he  has  read  near  an  hundred  vo- 
lumes since  that  time  :  That,  about  a  fortnight  or  three 
weeks  ago,  he  wrote  a  letter  to  Mr  Drummond,  that  be 
was  in  need  of  a  pair  of  shoes  and  a  pair  of  trowsers,  and 
that  his  wife  was  in  need  of  money.  Depones,  That  he 
did  receive  a  pair  of  shoes  from  Captain  Sibbald,  by  the 
orders  of  Mr  Drummond,  as  Captain  Sibbald  said,  but 
that  he  could  not  then  get  any  money,  but  that,  as  soon 
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M  the  first  trial  was  over^  be  would  get  money :  lliat  he, 
wrote  another  letter  to  Mr  Dnunmood^  stating  pari  of 
what  was  in  his  declaratioo^  as  a  gentle  demana  for  mo* 
ney,  and  received  the  same  answer,  that  he  could  get  no 
money  at  present,  but  that  he  would  e et  some  amr  the 
first  trial  was  over ;  and  that  he^  Sibbald,  told  him  he  had 

£^t  this  answer  from  Mr  Drummond.  Depones,  That  hU 
oogh  their  engagement  is  aot  in  writing,  m  consequence 
of  the  interference  of  the  Sheriff,  and  which  writing  was 
immediately  burned  in  the  Sheriff's  presence,  he  considers 
it  still  a  subsisting  private  engasement,  upon  the  perform- 
ance of  which  he  thinks  himself  entitled  to  rely ;  and  that 
the  declaration,  which  he  signed  and  gave  to  the  Sheriff*, 
was  made  upon  a  reliance  on  that  engagement.  Depones, 
That  at  the  convenation  with  Mr  Drummond,  when  he 
got  an  order  to  get  the  books,  he  was  then  cited  as  a  wit* 
ness  on  the  trial  of  Andrew  M'Kioley,  and  the  first  book 
that  the  deponent  received  from  the  library,  in  coose- 
Quence  of  that  orderi  was  upon  the  82d  day  of  April  last. 
Depones,  That  he  was  not  cited  as  a  witness  at  the  time 
he  signed  and  delivered  his  declaration  to  the  Sheriff,  and 
that  the  conversation  about  the  books  look  place  ia  the 
week  that  Mr  Drummond  went  to  the  Circuit  at  GlasEgow. 
Depones,  That  the  first  idea  of  apprehension  of  Nlk^iog 
in  danger  was  suggested  to  the  deponent  by  the  Sneritt 
nnd  Fiscal  at  Glasgow,  who  asked  him,  if  the  reason  why 
he  would  not  be  a  witness  was,  that  he  considered  bis  life 
to  be  in  danger  ?  That  he  cannot  say  that  he  considered 
his  life  to  t>e  in  danger,  but  that  he  did  not  choose  to  go 
back  to  Glasgow  after  being  a  witness.  Depones,  That  he 
did  not  tell  Mr  Drummond  that  his  life  was  in  danger,  as 
Mr  Drummond  seemed  to  be  impressed  with  that  idea, 
and  the  deponent  continued  to  carry  it  on.  Depones, 
That  in  the  conversations  above-mentioned  with  Mr 
Drummond,  or  any  of  the  other  gentlemen,  there  was  no 
attempt  whatever  made  to  instruct  him  in  any  way  as  to 
what  he  should  say  in  giving  evidence  as  a  witness.  All 
which  is  truth,  as  the  deponent  shall  answer  to  God. 
(Signed)  "John  Campbell. 

"D.  Boyle,  J.  P.  D.** 

Mr  J  BPPRST.***If  lunderstaod,  on  the  part  of  the  pro- 
secutor, that  the  facts  now  disclosed^  are  disputed,  I  am 
prepared  to  corroborate  them,  by  the  examination  of  Uie 
persons  pointed  out  in  the  deposition  which  has  just  been 
gtvtn.  And,  in  particular,  in  that  event,  I  should  wish 
now  to  call  for  the  examlnatioa  of  the  Sheriff^  Sir  William 
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Rae»  ibAI  Ihc  9tcunLcy  and  veracity  of  this  l^itneis  iboiildi 
be  ettabUtbod. 

L6t6  JvlssriOB  CtMK/^In  the  view  in  which  tbia 
examination  presentft  itielf  to  my  mind,  il  does  not  appeaf 
tf>  me  necessary  to  proceed  in  this  investigation^ 

Loud  AhvocATB.-^I  should  think,  after  what  has  been 
Awoni  to  by  this  witness,  tHe  statement  of  Sir  William 
'BAm  should  b«  f^iven  to  the  Court,  and  the  Court  will  then 
deitermtne  Wha\  line  of  proceeding  should  be  followed*  It 
will  then  be  for  me  to  consider  wliat  line  I  am  to  adopt; 
but  till  this  inquiry  be  finished,  I  am  not  called  upon  to 
say  what  I  am  to  do. 

Lord  JusTicB  Clerk  — Your  Lordships  will  say  if  this 
inquiry  is  to  be  gone  into. 

Lord  Hbrm and.— Either  this  man's  statement  is  true 
or  not.  If  not  true,  what  sort  of  witness  have  we  here  I 
If  it  be  true,  which  I  disbelieve,  for  the  promise  of  an  of- 
fice in  the  excis^,  and  the  promise  of  writing  to  the  Secre- 
tary of  State^  I  don't  believe  ;  but,  if  true,  the  objection 
to  his  evidence  being  received,  must  be  sustained.  We 
are  in  an  equal  dilemma  against  receiving  him  as  a  wit- 
ness, whether  bis  story  be  true  or  false* 

Lord  GilLibs.— I  concur  in  the  opinion  ^hich  Lord 
Hermand  has  given.     I  should  wish  very  much  to  have 
Sir  W.  Rae  examined  ;  but  the  Court  is  sitting  to  try  the 
case  of  M'Kinley,  and  it  is  our  duty  to  proceed  in  this 
trial,  and  examine  no  witnesses  whose  evidence  cannot 
affect  the  result  of  the  trial.    If  five  hundred  were  exa- 
mined, say  what  they  like,  this  man  is  disqualified  from 
giving  evidence.  He  is  disqualified  in  every  way,  whether 
what  he  has  said  is  true  or  not.    Besides,  he  has  sworn 
that  he  considers  himself  under  an  engagement,  having 
influence  on  him,  and  connected  with  this  trial.    Under 
these  circumstances,  I  cannot  go  farther  into  the  inquiry. 
It  may  be  a  subject  for  consideration  afterwards,  whether 
any  proceeding  should  be  had  in^  regard  to  the  witness; 
but,  at  present,  it  could  not  lead  to  any  thing  towards  for- 
warding the  trial. 

Lord  Pjtmilly. — We  must  attend  to  the  precise  point 
which  is  before  us.  AH  this  has  come  out  in  the  questions 
put  by  the  Court^  in  ituiialibus^  to  this  witness,  and  we  are 
now  m  an  enquiry  whether  the  evidence  of  Sir  William 
Rae  is  to  be  received*    I^  for  one,  am  of  opinion^  that 
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it  is  not  kufia  lod  to  enUrmon  this  inquiry,  and  that  it  is 
not  competenl  to  examine  Sir  William  Rae  at  present. 

Loan  Rbston* — I  concur  in  thinking  that  Sir  William 
Rae  cannot  competently  be  examined. 

Lord  Justice  Clerk. — The  opinions  now  deliTered 
are  fo  the  same  purport  with  what  I  was  going  to  state. 
However  anxious  your  Lordships  may  be  with  regard  to 
them,  this  is  not  the  stage  to  proceed  in  an  examiaation 
of  the  statements  made  by  the  witness ;  for  I  am  clear, 
thai,  even  supposing  you  were  to  have  the  moat  satis- 
factory evidence,  that  he  has  not  correctly  stated  any 
one  of  the  conversations  which  be  has  detailedf  be  can- 
not be  received  as  a  witness^  for  he  has  sworn  be  is 
acting  under  an  engagement  which  he  holds  to  be  bind- 
ing. Therefore,  there  can  be  no  farther  examination  of 
him  in  this  trial. 

Lord  Advocate. — Your  Lordships  will  indulge  me 
with  saying,  that  this  mode  of  proceeding  abridges  the 
discretionary  power  competent  to  me  with  relation  to 
pressing  the  examination  of  this  witness.  I  have  express- 
ed my  anxiety  that  Sir  William  Rae  should  be  examined; 
and  after  his  examination  was  closed,  it  would  have  been 
for  me  to  have  said  whether  I  wished  or  not  that  the  wit- 
ness should  be  examined  or  withdrawn.  It  would  have  been 
within  my  competency  then  to  have  stated,  that  I  did  not 
desire  a  judgment  of  your  Lordships  upon  the  admissibi- 
lity of  the  witness  Campbell.  As  it  is,  it  only  remains  for 
me  to  say,  that  I  am  satis6ed  that  whatever  might  hsve 
been  the  evidence  of  Sir  William  Rae,  after  what  has 
been  said  by  the  witness,  besides  what  I  have  now 
heard  from  the  Court,  I  would  not  have  considered  it  as 
my  duly,  as  public  prosecutor,  to  have  pressed  the  evi- 
dence of  this  witness  upon  your  Lordships ;  and  my  wish 
for  examining  Sir  William  Rae  arose  from  my  feeling  of 
Hhat  was  due  in  justice  to  persons  whose  names  have  t^n 
mentioned. 

One  thing,  as  I  am  up,  you  will  allow  me  to  say,  that  I 
myself  have  not  been  in  the  city  of  Glasgow  for  two  years. 

Me  Jeffrey.^I  wish  a  statement  on  the  subject  to  be 
made  on  the  record. 

The  following  minutes  were  then  given  in  : 
^*  Jeffrey  for  the  pannel,  represented,  that  if  the  truth  or 
accuracy  of  the  statement  now  given  in  the  initial  deposi- 
tion of  this  witness,  was  not  admitted  by  the  prosecutor, 
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he  was  ready  and  desirous  of  corroborating  the  statement 
by  other  witnesses,  and  accordingly  begfl;ed  leare,  in  the 
first  place,  to  call  for  the  evidence  of  Sir  William  Rae, 
upon  the  points  alluded  to  in  the  preceding  deposition/'; 
''  Advoeatns  answered,  that  he  was  no  less  anxious  than 
the  Counsel  for  the  pannel,  that  the  evidence  of  Sir  Wil- 
liam Rae  should  be  taken.  Without  this  evidence  the  true 
state  of  the  facts^  and  of  the  conversations  alluded  to  ia 
the  foregoing  deposition,  could  not  be  precisely  ascertain- 
ed. That  the  precise  import  of  these  alleged  conversar 
tions  must  be  ascertained  oefore  the  nature  and  effect  of 
the  legal  objection  could  be  distinctly  estimated :  That  he 
bad  no  intention  to  press  the  examination  tn  causa  of  this 
witness  upon  the  Court;  and  even  after  the  testimony  of 
Sir  William  Rae  should  be  taken,  it  was  his  intention  to 
withdraw  the  witness." 

The  Court  declined   going  into  any  investigation  in 
ibis  matter. 

The  witness  was  then  withdrawn. 


JonM  M'Lachlakb  sworn — Examined  by  Mr  Drtjm^ 

MOND. 

Q.  Do  you  know  the  prisoner  at  the  bar  i 
A.  Yes. 

Q.  Do  you  know  a  person  of  the  name  of  Hugh  Dicksoa? 
A.  Yes. 

Q.  Do  you  remember  meeting  the  pannel  at  the  bar  at 
the  house  of  Hugh  Dickson,  in  the  Caltoo  of  Glasgow,  in 
the  month  of  December  last  i 

A.  I  could,  not  say  whether  November  or  December. 

Q.  You  remember  a  meeting  at  his  house  i 

A.  Yes ;  but  not  the  time. 

Q.  In  the  month  of  December  i 

A.  I  rather  suspect  November. 

Q.  Before  the  New  Year  i 

A.  Yes,  a  cofsiderable  time ;  I  think  November. 

Q.  Who  were  present  there  i 

A.  I  could  not  say  altogether. 

Q.  Could  you  mention  some  of  tbem  i  .     •  * 

A.  One  John  Campbell  and  Hugh  Dickson.  . 

Q.  Who  else? 

A.  One  Gibson— Peter  Gibson.    I  oould  not  say  (can 
recollect  their  oames;  but  I  think  they  were  all  present. 

Q.  Was  the  meeting  in  the  evening  I 
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A.  Y«. 

Q.  What  WAS  the  purpose  of  il  i 

A»  To  consider  whether  it  was  oradent  to  commence 
Reform  Societies,  as  they  are  calleo. 

Q.  Describe  what  was  done  at  that  meeting  i 

A.  What  I  recollect.  After  some  altercaUon  takioff 
place,  some  one  was  introduced  by  Peter  Gibsoni  who  told 
us  there  were  some  societies  about  iown^  who  would  wish 
others  were  formed,  and  that  if  we  would  agree  to  fonn 
societies,  they  would  correspond  with  them. 

Q.  Others  of  the  same  kind  I 

A»  He  said  he  understood  so.  And  the  qnestioa  being 
put 

Q.  Go  on. 

A.  It  being  allowed  by  the  same individaal^  that  it  was 
necessary  they  should  promise  secrecy,  there  was  some  al- 
tercation upon  that  subject    The  ground  stated  iheu  for 
secrecy  was;  that,  as  it  was  hinted^  for  some  time  preri* 
ous,  in  the  London  newspaper^  the  London  Courier^  tfaat 
the  Hal>eas  Corpus  might  be  suspended  soon  after  the 
meeting  of  Parliament  for  dispatch  of  business ;  and  as  it 
was  generally  understood  that  a  very  small  crime  might 
be  the  cause  of  throwing  a  man  into  prison  i  at  least  if  any 
unguarded  expressions  were  used,  no  one  tiierefore  shoald 
hurt  his  neighbour  for  such  unguarded  expressions.     Any 
member  might  use  unguarded  eicpressioM ;  and  his  neish* 
bour  should  promise  not  to  hurt  him  for  such  unguarded 
expressions* 

Q.  What  was^one  in  consequence  of  this  talk  of  se- 
crecy? 

A.  I  was  going  to  proceed,  if  you  please.  Then  it  was 
proposed  an  obligation  should  take  place.  This  was  ob- 
jected to  by  some,  as  we  did  not  know  how  other  societies 
did,  or  what  they  were  about.  All  we  could  do  was  to 
promise  not  to  hurt  them,  till  we  should  know  what  they 
were  about,  and  see  what  were  the  grounds  or  meaning  of 
the  other  societies,  or  what  rules  they  had. 

Q.  Well,  sir  f 

A.  I  recollect  the  prases  (I  do  not  remfknber  his  name) 
put  it  to  the  vote,  and  that  those  for  secrecy  should  hold 
up  their  right  hand. 

Q.  How  was  it  decided  i 

A.  It  was  agreed,  with  the  exception  of  one  man,  for 
secrecy. 

Q.  Who  was  he? 

A.  Mitchell,  I  think ;  but  I  could  not  be  positive. 

Q.  What  was  done  next  i 
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A.  Each  individual  ihook  hands.  There  was  a  shake  of 
hands  in  coQfidenoe,  ibai  nothing  was  to  be  levealed  of 
any  inforination  giveo  them  by  other  societies ;  and  that 
no  one  was  to  hurt  any  individual.*— Then  these  was  an 
appointment  of  two  individuals. 

Q.  Do  yott  remember  who  they  were  f 
A.  I  was  one.    I  do  not  lemember  the  name  of  the 
other. 

Q.  What  were  they  to  do  i 

A0  To  wait  upM  the  Glasgoir  Refomi  Committee,  to 
see  what  information  they  could  give  them. 
Q.  Was  thai  all  thai  was  done  that  night  i 
A.  That  is  all  that  I  recollect  was  done  thai  evening. 
Q*  When  was  the  next  meeting  i 
A.  Before  I  go  forward,  1  suspect,  I  shouM  give  what 
looJc  place  afterwards  before  any  otb^  meeting* 
CouAir.— It  is  what  you  know  that  you  are  to^  tell  m. 
A.  What  I  know  took  place  as  to  myself.  Before  I  got 
tiaae  to  call  upon  the  Glasgow  Committee,  these  was  one 
of  the  members  called  upon  me. 
Mb  D. — What  was  his  name  i 

A.  Alexander  Richmond.  He  catted  upon  me,  and 
asked,  what  was  our  Reform  Committee  about  now?  I 
iold  huD,  I  was  not  an  active  member,  or  member  of  the 
committee.  He  said,  they  would  be  as  lax,  he  supposed, 
as  the  Glasgow  Committee.  I  told  him,  i  was  glad  to 
see  one  of  the  Committee>  as  I  had  been  appointed  to 
wait  on  ibcm ;  and  I  asked  what  were  they  to  do  ?  Did 
they  mean  to  petition  I  or  what  were  they  to  do  I 
Q.  Go  on  to  the  next  meeting. 
A*  It  took  place  in  M'Kinley's  house.  Those  I  was 
oofonecled  with— -^ 

Ma  Jbffr£T. — There  is  no  meeting  in  M'Kinley's  In 
belled. 

Mr  D. — Do  you  remember  a  meeting  upon  the  fisst  of 
January  i 
A.  Yes. 

Q.  Where  was  that  held  i 
A.  In  one  Le^pat's. 
Q.  Where 'does  Leggatlivef 
A.  In  TradestoWB. 

Q.  Was  that  meeting  in  die  evening  too  i 
A.  ¥es. 

Q*  Oan  yon  telL  us  who  verepresent  ^ 
A.  Campbell,  Dickson,  M*Kinley. 
Q.  Thismani  ^^pointing  to  the  psneL) 
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A.  I  remember  teeiog  him  there. 
Q.  Do  yoQ  remember  any  more  oF  them  i 
A.  Yes,  one  of  the  mime  of  Somerville. 
Court. — ^How  many  of  them  altogether? 
A.  A  dozen,  or  perhaps  more. 
Mr  D. — Who.  was  preses  of  that  meetinc:  ? 
A*  I  think  a  man  of  the  name,  of  Pate*   But  as  I  was  » 
little  intoxicated  that  evening,  I  conld  not  be  positive  up- 
on that  point  or  any  other.    1  was  the -worse  of  drink. 

Q.  Do  you  remember  any  thing  aboat  an  oath  at  that 
meetins  i 

A.  To  the  best  of  my  recollection,  there  was  a  paper 
wrote  that  night,''caUed  a  Bond  of  Union.    I  never  neard 
it  called  an  oath  till  after  I  was  made  a  prisoner. 
Q.  What  was  the  nature  of  it  f 

A.  I  could  not  repeat  it  at  present.    It  was  about  per- 
severing in  demanding  a  reform  in  Parliament,  or  at  least 
in  petiuoning  for  it 
Q.  Who  read  it? 

A.  I  could  not  be  positive.    I  believe  it  was  read  by 
one  or  two. 
Q.  Do  you  remember  any  of  the  words. 
A.  If  I  heard  them  read  perhaps  I  could. 
Q.  You  said  it  contained  something  about  petitioning 
for  a  reform  in  Parliament? 

A.  Yes.    Please  to  read  it,  and  I  will  say  what  I  re- 
member. 
Q.  Was  any  particular  species  of  reform  wanted  ? 
A.  To  obtain  the  elective  franchise  at  the  age  of  twen- 
ty-one. 
Q.  Who  were  to  get  it  ? 

A.  Those,  I  suppose,  who  were  to  be  considered  worthy 
of  it. 

Q»  Was  it  for  any  particular  description  of  persons,  or 
was  it  a  general  thing  ? 

A.  I  recollect  nothing  more  than  the  elective  franchise 
at  the  age  of  twenty-one. 
Couar.— Was  it  to  every  body  ? 
A.  Insanity  was  one  thing,  crime  was  one  thing,  that 
was  to  disqualifv  a  man,  I  understood.    If  he  was  disqna- 
liBed  by  crime  he  was  to  have  no  right. 
Mr  D. — Was  insanity  to  disonalify  him  i 
A.  I  could  not  be  positive;  but  1  believe  it. would  do 
it  But  I  do  not  remember  whether  it  was  in  ^e  paper  or 
not. 

Q.  Do  you  remember  any  thing  else  of  the  nature  of 
this  bond  of  union  ? 
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A.  Yesj  tbere  was  oDe  thing.  There  were  none  that 
were  to  come  into  this  society  that  were  to  hurt  any  of 
their  brethren  ia  th^  same  society* 

Lord  Hbkmamd. — VUbatdoyou  mean  by  hurting? 

A.  By  giving  information. 

Mr  D. — Do  you  remember  any  thing  more  of  the  na- 
ture of  the  premise  f 

A.  I  coald  not  say  at  present 

Q.  Was  it  said  what  was  to  happen  if  they  broke  their 
promise  ? 

A«  They  were  to  be  considered  as  traitors,  or  something 
to  that  purpose. 

GouftT.— If  they  should  give  information  ? 

A.  Yes. 

Mr  D. — Was  it  said  what  was  to  be  done  to  them  F 

A.  Not  thut  I  remember  in  that  paper. 

Q*  In  any  other  i 

A*  I  saw  one  in  Court. 

Q.  But  at  that  meeting  i 

A.  I  recollect  none.  They  were  to  be  accounted  traitors, 
and  to  be  used  as  such. 

Co0RT.^«-To  be  used  as  such  i 

A   I  understood  so. 

Q.  Y<ou  remember  it  ? 

A  Y^^^that  is,  to  the  best  of  my  recollection.  It  is 
from  a  copy  I  saw  of  it  next  day  that  1  speak. 

Mh  Grant. — He  was  not  sober  at  the  meetings  and 
does  not  speak  from  his  recollection  of  what  took  place 
tben^  but  from  his  recollection  of  a  paper  which  he  saw 
afterwards. 

Court. — Are  you  slating  to  us  your  recollection  of 
what  passed  i 

A.  The  last  part,  I  observed  to  you,  as  to  traitors,  I  do 
not  remember  at  Leggat's,  but  from  a  paper  I  saw  next 
day*  There  were  other  papers  read,  as  a  speech  prepared 
for  some  reform«meeting.  They  were  strangers  to  me,'ex^ 
oept  a  few  that  I  just  now  named. 

Lord  Hkrmand.—^Wrs  any  thing  said  at  that  meet* 
ing  as  to  the  means  tp  be  employed  i 

A.  1  never  understood  any  of  their  means,  but  by  that 
of  persevering  in  petitioning. 

LordJustic&-Clbrk. — You  will  understand  we  should 
have  warned  you,  that,  by  being  brought,  here  as  a  wit- 
ness, you  cannot  be  brought  to  any  trial  for  those  transac- 
tions, and  that  you  are  now  in  no  hazard  if  you  speak  the 
truth.    leaving  been  brought  here  as  a  witness^  you  are 
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bound  to  speak  out  the  whole  troth,  without  regard  ta 
any  obligation  that  may  have  been  taken  from  yon  at  any 
former  time,  or  for  any  thing  that  was  £ver  said  to  yon. 

Mr  D.— You  said  you  were  a  little  the  worse  of  fiqaor. 

A.  I  was,  before  going  to  the  meeting ;  and  I  became  a 
little  sick  after  I  was  there. 

Q.  You  were  not  so  drunk  you  coald  not  recollect  what 
passed  ? 

A.  I  was  not  insensible  altogether,  but  it  bort  my  recol- 
lection. 

Q.  Do  you  remember  any  thing  farther  than  what  you 
told  us  passed  at  that  meeting  i 

A.  I  recollect  of  the  woroB,  moral  and  physical  force 
or  strength,  or  something ;  moral  or  physical  stren^b,  I 
think. 

Lord  Hbrmanit. — Was  that  hi  the  bond  t 

A.  I  understood  so.  It  is  from  the  paper  I  am  speaking* 

Q.  Was  it  in  the  bond  i 

A.  To  the  best  of  my  recollection. 

LohD  JusriC£-CLBRK.--Yon  heard  it  at  Leggat's  f 

A.  Yes. 

Mr  D.  How  was  this  expression  used  in  that  bond? 
How  was  the  moral  strength  to  be  applied  ? 

A.  Any  explanation  I  can  give  is,  I  understood  it  mere- 
ly to  mean,  they  were  to  use  great  efforts,  by  reaaooiog 
and  all  the  means  in  their  power,  to  effect  a  reform  ii^ 
Parliament. 

Court. — Repeat  your  words,  shr.  I 

A.  To  conTince  of  the  necessity  of  a  reform  m  the  | 

Commons  House  of  Parliament. 

M  K  0. — How  was  the  physical  strength  to  be  applied  ?  ' 

A,  By  the  expression  physical  strength,  I  understood  | 

from  the  reasoning  that  took  place,  that  [  was  bound  to 
assist  personally  in  preparing  and  forwarding  petitions  for 
the  like  object;  or  subscribing  sums,  as  the  case  might 
require,-— subscribing  as  much  money  as  possible,  to  de- 
fray the  expences  of  forwarding  and  preparing  the  peti- 
tions. 

Lord  Advocate. — You  said  you  are  not  quite  sure 
whether  the  words  are  physical  force,  or  strength  ? 

A.  To  the  best  of  my  recollection,  strength. 

Q.  Do  you  employ  them  as  meaning  the  same  thing? 

A.  I  do  not  presume  to  be  a  judge  in  the  language. 

Q.  If  it  had  been  physical  force,  would  you  have 

(Lord  Advocate  interrupted  in  putting  the  question,  by 
the  opposite  counsel  objecting.) 

Lord  Advocate.— 1  am  entitled  to  ask 
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Witness.— They  may  be  synonymous ;  bnt  I  am  not  a 
judge  oF  language. 

Q.  Did  you  understand  subscribing  money  to  be  exert- 
ing physical  strength  ? 

A.  I  understood^  that  if  my  physical  strength  was  not 
to  be  employed  the  other  way^  1  was  to  subscribe ;  that^ 
if  I  were  not  called  upon  to  act  personally^  I  was  to  pay 
those  who  were  to  act  personally. 

Q.  Did  you  see  any  paper  taken  that  night  out  of  any 
person's  pocket — by  the  prisoner  out  of  his  pocket  f 

A.  I  could  not  say  so. 

Q.  Did  you  see  him  produce  a  paper  ? 

A.  Yes ;  I  saw  him  haye  a  paper  in  his  hand. 

Q.  Was  that  paper  read  f 

A.  I  understood  it  was  read. 

Q.  Did  you  hear  it  read  f 

A.  To  the  best  of  my  recollection. 

Q.  What  was  it  about  i 

A.  On  the  same  subject — reform  in  parliament. 

Q.  What  did  it  say  f 

A.  I  could  not  b^ipositive. 

Q.  Do  you  remember  nothing  about  it  f 

A.  It  was  like  the  rest  of  them — about  a  reform  in  par- 
liament. 

Q   Similar  to  the  bond  of  union  ? 

A.  No ;  I  do  not  think  it  was  similar  to  it.  I  think  it 
was  longer  than  it,  for  one  thing. 

Q.  What  was  it  about  i 

A.  About  a  reform  in  parliament ;  but  I  am  not  able  to 
recollect. 

Q.  Did  it  contain  any  of  the  words  you  have  spoken  off 

A.  [  do  not  remember. 

Q.  Any  thing  like  them  f 

A.  I  could  not  say.  There  was  a  paper  read  by  them 
before  it,  which  was  laid  aside,  and  a  new  paper  ordered 
to  be  read  for  the  commencement.  After  these  two  were 
read  and  laid  aside,  there  was  a  long  speech,  five  or  six 
sheets,  which  had  been  prepared  to  be  read,  or  which  had 
actually  been  read,  at  some  reform  meeting. 

Q.  Was  the  bond  of  union,  which  you  told  us  of,  ap* 
proved  of? 

A.  No ;  I  do  not  think  it  was. 

Q    Any  written  that  nigh(  ? 

A.  1  understood  it  was  written. 

Q.  Did  you  see  it  i 

A.  I  do  not  recollect  that  I  saw  it;  but  I  understood 
afterwards. 
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Q.  Was  l!icre  atiy  body  president? 

A.  One  M'Dowail  Pale,  1  think,  to  the  best  of  my  re- 
collection. 

Q.  Did  M'Dowall  Pate  read  aloud  in  your  hearing  anj 
paper  ? 

A  tie  did  read  the  bond  of  union,  of  which  I  have 
fpoken. 

Q.  And,  what  did  the  others  do  when  it  was  read  f 

A.  To  the  best  of  my  recollection,  there  was  some 
amendment  proposed,  which,  1  understood,  was  added 
afterwards ;  but,  lo  the  best  of  my  recollection,  I  was  out 
at  ihe  time. 

Court. — Q.  Was  it  proposed  in  your  hearing  ? 

A.  Yes. 

Q.  In  your  presence  read  by  Pate  ? 

A.  Yes. 

Lord  Advocate.— Q.  Did  tbey  sit  still  or  rise  after 
the  reading  i 

A.  They  sat  still,  I  believe. 

Q.  You  did  not  hear  it  read  when  they  stood  up  ? 

A.  Yes,  but  not  at  that  time.        * 

Q.  You  came  back  again  i 

A.  Yes. 

Q.  You  heard  the  paper  read  over  as  agreed  to  ? 

A.  Not  by  the  same  individual,  but  another  at  the 
other  end  ofthe  table ;  his  name  I  do  not  know. 

Q.  What  then? 

A.  The  preses  ordered  every  one  who  approved  of  the 
paper  to  signify  so,  by  holding  ap  their  right  hand. 

Q.  Do  you  know  a  person  of  the  name  of  Edgar? 

A.  i  have  seen  him  once  since  I  was  made  a  prisoner. 

Q.  Did  you  hear  him  read  ? 

A.  He  read  it  once,  and  so  did  the  preses.  Both  read 
it,  and  amendments  were  proposed.  He  who  read  it  the 
third  time  sat  beside  Edgar,  or  where  he  sat  before  I  went 
out. 

Q.  You  said  they  »tocd  up ;  and  each  was  to  signify 
his  approval  of  the  bond  of  union  by  holding  up  bis  right 
hand? 

A.  I  did  so,  and  I  understood  each  did  so. 

Q.  What  did  you  do? 

A.  I  gave  my  approval  to  it,  by  holding  up  my  right 
bund. 

Q.  What  do  you  mean,  Iw  giving  your  approval  ? 

A.  I  became  a  member  of  that  society^  bound  as  I  have 
explained,  1  tmderstood  it. 

Q.  How  did  the  paper  begin  ? 
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4*  To  the  best  of  my  recolIeclIoQ^  it  began  with  ''  In 
the  presence  of  Almighty  God." 
Q.  Did  it  end  with  the  words  ''  Almighty  God  f 

A.  I  do  not  positively  renDember ;  but,  I  believe,  it  ^end- 
ed  with  *'  help  me^  God/'  or  something  to  that  purpose. 

Q.  Was  there  any  thing  in  it  about  brotherhood  ? 

A.  I  do  not  remember. 

Q.  Try  to  rec^jlect  whether  there  was  any  such  word  in 
it? 

A.  Yes ;  I  dare  say  there  was. 

Q.  Brotherhood  of  affection  i 

A.  Something  like  tliat. 
(The  Lord  Advocate  was  interrupted  by  Mr  Clerk,) 

lioBo  Advocate.-*!  must  not  be  interrupted. 

Mr  Clerk.— »Vou  must  be  inlerrqpted  when  you  put 
incompetent  questions. 

Lord  Justicb-Clbrk. — The  Court  will  prevent  ques- 
tions from  being  put  that  are  incompetent;  but  none  such 
have  been  put*  The  question,  Was  there  any  thing  in  the 
bond  of  union  about  brotherhood  ?  is  not  incompetent. 

Lord  Advocatb.*— Did  the  witness  add  brotherhood 
of  affection  ? 

A.  1  think  there  was  something  of  that  kind. 

Q.  Was  there  any  thing  about  confidence  in  it  i 

A.  I  could  not  say  I  recollect  of  that  word. 

Q.  Was  there  any  thing  like  it^  or  of  the  same  meaner 
ing  i 

A.  I  could  not  say  that  I  remember* 

Q.  Was  there  any  thing  about  the  punishment  of  death 
in  it? 

A.  Not  that  I  recollect  of.  There  wasj  in  one  I  saw  af-^ 
ter  I  was  a  prisoner. 

Q.  Speak  to  wbat  you  heard  that  nighty  and  the  bond 
to  which  you  became  a  member.  Was  there  any  thing 
about  equal  representatioo  in  it  f 

A.  Yes,  I  think  there  was — that  was  in  it. 

Q.  Any  thing  about  annual  parliaments  in  it? 

A*  Yes. 

Q.  You  have  saidj.  persons  were  to  be  considered  ^s 
traitors,  in  certain  circumstances.  Did  this  bond  of  uniouj 
or  whatever  it  is,  bear  that  any  punishment  shpuld  be  in- 
flicted on  them  ? 

A.  Not  that  I  remember.  It. held  up  ^as  tr^iiprs,  or  de- 
testable characters,  those  who  should  give  informatiooji 
upon  what  I  have  said. 

Q.  You  have  said,  that  there  was  in  this  bond,  or  whati 
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ever  it  was,  the  words  Almighty  God— >that  it  began  with 
the  name  of  God — What  were  the  words  before  ? 

A.  In  presence  of  Almighty  God* 

Q.  Was  there  any  thing  about  hopes  or  fears,  or  ne- 
wards  or  punishments  i 

A.  Yes;  I  think  these  were  in  it--hopet — ^fears — ^re- 
wards— or  punishments. 

Q.  How  applied  i  • 

A.  That  no  man  should  become  a  traitor  for  the  sake  of 
reward — that  no  man  should  become  a  traitor  to  his  bre- 
thren who  composed  the  society. 

Q.  Was  the  word  stedfast  in  it  P 

A.  Not  that  I  remember. 

Q.  You  have  stated,  the  words  equal  representation  and 
annual  parliaments  were  in  it,  and  also  that  the  terois 
moral  and  physical  strength  were  in  it ;  was  there  not 
something  also  about  endeavours  i 

A.  Yes ;  endeavours  to  obtain  all  in  our  power. 

Q.  How  were  the  words  I  have  now  mentioned,  and 
annual  parliaments,  and  universal  suffrage,  connected  f 

'A.  I  do  not  remember  at  present  the  way  they  were 
connected.    They  were  all  in  the  same  paper. 

Q.  In  the  same  paper,  which  began  with  Almighty 
God? 

A.  Yes. 

Q.  Do  you  remember  the  word  awful  i 

A.  1  do  not  remember  of  the  word  awful. 

Q.  When  you  held  up  your  band,  in  order  to  testify 
your  becoming  bound  to  that  society,  and  becoming  a 
member 

Mr  Clbrk.— You  cannot  be  allowed  to  assume  so 
from  what  the  witness  said. 

Lord  Advocatb. — ^The  assuming  is  not  upon  my  part 

(Witness  removed.) 

Mr  Clbrk.— As  I  understood  the  witness,  the  sub- 
stance of  what  he  said  was,  that  they  did  stand  up,  and 
some  held  up  their  bands,  and  some  held. them  down. 
.Examine  the  witness  ai^ain ;  for  he  has  not  vet  said,  that 
by  holding  up  his  hand  he  approved  the  oath. 

Lord  Justicb-Clbrk. — The  words  I  took  down  are, 

(Here  his  Lordship  read  from  his  notes.) 

Mr  Jbffret.— There  was  only  one  putting  up  of  hands. 

Lord  Gilubs.— My  recollection  concurs  with  your 

Lordship's  notes.   And  I  suggest  the  propriety  of  learning 
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from  this  witoefls,  as  I  am  not  sure  of  it,  whether  he  was 
speakiog  from  what  he  remembers  passed  at  Leggat's,  or 
from  his  recoUectioa  of  what  he  saw  the  day  following. 

LoKD  Advocatb.— I  beg  leave  to  state,  that  I  wish  to 
kno^  nothing  but  what  he  does  remember  of  that  meet- 
ing. 

(Witness  returned.) 

Lord  Justicb-Clbrk.— I  wish  to  state^  that  the  Court 
expects  you  to  say  distinctly,  whether  you  are  speaking  as 
to  the  terms  of  the  bond  solely  from  your  recollection  of 
the  meeting  at  Leggat's,  and  not  from  aoy  recollection 
upoD  seeing  any  other  paper  ? 

•  WiTNBss. — I  think  I  have  made  the  difference  always 
to  your  Lordships,  by  stating  when  it  was  from  something 
else.  All  the  answers  have  been  as  to  Leggat's,  where  I 
did  not  mention  any  other  place. 

Lord  Advocate. — At  the  time  you  stood  up  and  re* 
peated  these  words,  and  held  up  your  hand,  and  approved 
of  the  bond,  and  became  bound  as  a  member  of  the  socie- 
ty, was  M'Kinley  present  i 

A.  I  believe  he  was,  but  I  could  not  declare  i(  upon  oath. 

Q.  Have  you  any  doubt  he  was  present,  from  yogr  re- 
collection ? 

A.  He  might  be  out  at  the  time^  but  I  have  no  doubt 
he  was  in.  He  was  out,  but  I  believe,  he  was  in  at  that 
time.    I  think  so,  but  could  not  be  positive. 

Q.  Did  you  hear  M^Kinley,  or  any  body  at  that  meetr 
ing,  say  from  what  the  copy  of  that  paper  was  taken  ? 

A*  1  beard  some  of  the  meeting  say,  at  one  of  the  meetings, 
that  it  was  similar  to  what  was  used  in  Ireland ;  and. there 
was  some  alteration  made  on  that  account,  as  their  object 
was  only  to  employ  legal  means,  and  the  other  had  diiferr 
ent  means  in  view.  That  was  the  cause  of  the  alteration, 
as  I  understood. 

Q.  Do  you  remember  whether  the  words,  moral  and 
physical  strength,  were  in  the  first  time  the  bond  was  read  i 

A.  I  do  not  remember,  but  I  understood  they  were  i«L 
the  last  time. 

Mr  Drummond.— Do  you  know  Leggat  himself? 

A.  I  could  not  say  I  am  acquainted  with  the  man. 

Q.  Was  there  any  liquor  at  the  meeting  that  night  i 

A.  Yes. 

Q.  Who  brought  it  in  ? 

A.  The  man  of  ihe  house,  I  understood. 

Q.  Could  you  l^aow  him,  if  you  saw  him  i 

A.  1  do  not  know  but  1  should. 
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Q.  Do  you  see  him  in  the  Comrt  i 
A    Not  at  present 
(Three  men  were  produced,  one  of  whom  was  Leggat^ 
whom  he  recognized.) 

Q.  Were  you  at  a  meeting  on  the  4th  of  January  { 

A,  Yes. 

Q.  Where  was  it  held  i 

A    In  Neitl  Muno's. 

Q.  Where  is  that  i 

A.  In  the  New  Town  of  Glasgow.  I  could  not  name  the 
stieet. 

Q    Who  were  present  at  that  meeting  f 

A  There  were  these  indiriduals,  Gibson,  Dicksoo^  and 
M'KinUy. 

Q.  What  lime  did  you  go  there .^ 

A.  Half-past  nine  o'clock,  as  near  as  I  recollect.  It 
might  be  twenty  minutes  from  ten ;  but  near  that  time.  1 
think  the  4th  oK  January. 

Q.  Who  was  preses  at  that  meeting  i 

A.  1  think  he  who  was  preses  the  night  before. 

Q.  Pate,  you  mean  ? 

A.  Yes, 

Q.  How  long  were  you  at  that  meeting  ? 

A.  About  half  an  hour,  1  think  i 

Q,  What  was  done  f 

A.  Some  delegation  was  spoken  of.  M'Dowal  Pate  to* 
lunteered,  I  think»  to  go  out  to  a  place  called  Carraun- 
nock,  to  st;e  if  some  friends  and  acquaintances  of  his  there 
would  agi#»e  to  form  a  society,  similar  to  that  then  met, 
which  cotKdienced,  1  understood,  the  1st  of  January. 

Q.  Were  any  others  present,  than  those  who  were  pre- 
sent at  the  former  meeting  i 

A.  Yes,  many  who  were  strangers  to  me.  I  saw  none 
initiated      That  was  the  term  generally  used. 

Q.  What  do  you  mean  by  initiating  i 

A.  Becoming;  members  of  the  society-— signifying  their 
mpprobation  of  the  bond. 

Court. —  What  is  your  explanation  of  initiate? 

A.  Doing  the  same  as  I  had  acted  myself  upon  the  1st 
of  January,  by  holding  up  the  right  hand  to  tfaat  bond. 
That  is  what  1  understood  by  initiating. 

Q.  You  said,  many  of  those  others,  you  did  not  know  ? 

A.  Yes.  The  room  was  pretty  foil,  wnen  i  went  in— not 
having  room  to  sit. 

Lord  Hbrmamb.— Not  room  to  sit? 
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Mb  D. — Initiate  waa  the  common  iJerd  for  the  purpose 
you  explained  ? 

A.  I  heard  it  used. 

CoraT.— Did  you  hear  that  word  used  at  that  meeting  i 

A.  No. 

Mb  D.-«Did  this  man,  Pate^  sit  at  the  bead  of  the  ta- 
ble i  or  where  did  he  sit  I 

A.  He  Was  8taiiding»  when  I  went  in. 

Q   Had  he  any  particular  place,  as  preses  i 

A.  I  could  not  say  whether  tlie  side  or  head  of  the  ta- 
ble was  to  him.  . 

Q.  How  do  you  know  he  was  preses  ? 

A.  He  was  addressed  as  such. 

Q.  Was  there  any.  vice-president,  or  secretary? 

A.  None  that  I  recollect  of. 

Q.  No  other  ofiBcer,  with  any  duty  to  perform  ? 

A.  None  that  evening,  except  the  panneiy  who  as  coU 
lector  received  eighteen  peace,  which  was  over  the  reck- 
oning. 

Q.  Collector  of  what  ? 

A.  Collector  to  collect  the  reckoning,  or  for  any  thing 
that  mi^ht  occur. 

Q.  What  was  to  be  done  with  the  money  ? 

A.  I  could  not  say.  It  was  for  the  reckoning ;  and  the 
meeting  allowed  him  to  keep  what  waa  oven 

Court. — Was  he  called  collector  ? 

A.  Yes.  The  Ist  of  Jannary  he  was  appointed.  He, 
or  the  person  who  had  the  office,  was  lo  keep  what  was 
over,  as  some  individual  might  t>e  out  of  a  sixpence,  whea 
he  was  called  to  pay  the  reckoning. 

Lord  Hbbmand.— How  much  had  you  to  pay  your 
sell? 

A»  I  think  sixteenpence. 

Q.  Upon  the  4th  i 

A.  Yes. 

Q  Do  you  know  whether  any  were  present  at  that 
meeting  who  were  not  initiated  i 

A.  I  do  not  know.    I  heard  no  remarks  made. 

Lord  Justicb-Clbrk. — He  said  none  were  initiated  at 
this  meeting ;  bat  persons  were  present  who  were  not  at 
the  meeting  of  the  1st  of  January. 

Mr  D. — Were  you  at  any  other  meeting  after  that  ? 
A.  I  believe  i  was  at  some  other  meeting.    I  do  not  re- 
member particularly. 
Q.  Were  you  at  a  meeting  at  Robertsm's  f 
A.  At  Robertson^  I  think,  in  the  Gallowgate. 
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Q,  How  long  was  Robertson's  meeting  after  the  other  f 

A.  I  could  not  positively  say. 

Q.  A  week  i 

A.  A  week  or  two ;  but  I  do  not  positively  recoUecfc. 

Q.  Was  M<KinIey  there? 

A.  I  do  not  remember ;  but  I  think  he  was. 

Q.  What  was  done  ? 

A.  I  do  not  remember  any  thing  particular  that  was 
done. 

Q.  Did  M'Kinley  keep  a  copy  of  the  bond  of  union  ? 

A.  I  could  not  be  so  particular.  I  never  saw  him 
have  jL 

Q.  Did  you  ever  hear  him  say  he  had  it  ? 

A.  I  never  heard  him  say  so.         * 

Q.  Who  were  in  Robertson's  f 

A.  A  number  of  persons.  John  Campbell  was  there ; 
and  Dickson  and  James  Hood  were  there ;  and  a  number 
of  others^  whose  names  I  do  not  remember. 

Q.  Was  Simpson  there  i 

A.  Never  that  I  saw. 

Q.  Was  Finlavson  there  i 

A.  No. 

Q.  Were  you  at  the  meeting  at  Hunter's  i 

A.  Yes^  upon  the  £2d  of  February^  when  I  was  taken 
up ;  never  before. 

Q*  Before  I  have  done  with  you,  I  wish  to  ask  you,  to 
try  to  repeat,  as  far  as  your  memory  serves  you,  the  way  the 
bond  was  expressed.     Begin. 

A.  In  connection,  I  could  not  repeat  it  There  were  an- 
nual parliaments,  equal  representation.  There  were  these 
words— Hopes,  fears,  rewards,  and  punishmeuis,  were  in 
it ;  and  there  was  something  about  brotherhood  of  affec- 
tion. I  could  not  take  it  in  connection.  These  words 
were  in  it. 

Lord  Hbrmand.— Were  any  false  namefi  assumed  by 
any  one  f 

A.  Yes ;  one  by  Gibson,  and  one  by  M'Kinley. 

Q.  What  did  he  call  himself  F 

A.  Brotherstone,  or  some  such  name.  Gibson  did  so 
too ;  he  called  himself  M'Kinley. 

Cross-examined  by  Mr  Jeffrey. 

Q.  How  many  were  at  Munn's } 
A.  I  could  not  say. 
Q.  A  hundred  i 
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A.  No. 

Q.  Twenty  or  thirty  i 

A.  I  could  not  say. 

Q.  Was  it  a  large  room  the  meeting  occnpied  ? 

A.  No. 

Mr  j£FFRBY.-«'I  have  no  more  questions. 

Lord  Advocatb. — ^Were  the  words,  declare  and  swear, 
in  the  bond  i 

A.  The  word  declare  was  in  it.  It  was  at  the  beginning. 

Q  There  were  the  words.  Almighty  God,  and  then  the 
word  declare  after  them  ;  how  did  the  words  run  i 

A.  I  know  declare  was  immediately  after  Almighty 
God  ;  but  how  the  words  were  used,  I  do  not  know. 

Q.  Did  you  understand  you  used  the  word  declare  i 

A.  Yes,  that  it  was  in  the  bond. 

CouBT. — Do  you  recollect  any  thing  of  the  word  swear 
in  it? 

A.  Not  that  I  recollect  of;  but,  the  word  declare,  I  re* 
coIlecL 

Q.  Explain  in  what  way  the  preses  directed  the  hold- 
ing up  the  bands  i 

A.  The  words  were :  All  who  approve  of  the  bond,  as 
it  now  stands,  will  signify  the  same,  by  holding  up  their 
right  hand. 

Q.  This  was  after  it  was  read  i 

A.  Yes,  after  it  was  read  the  third  time. 

Q.  Attend  to  this  question — Am  I  to  understand,  that, 
by  your  complying  with  this  question,  that  was  put  by  the 
preses,  by  holaing  up  your  haad»  you  mean  to  convey  to 
us,  that  that  was  being  initiated  i 

A «  I  es. 

Q.  Do  you  recollect  any  thing  more  being  said  by  the 
preses,  either  before  or  atter  he  put  that  question  about 
approval  by  the  holding  up  of  hands  ? 

A.  No — except  his  part  in  general  conversation. 

Q.  Am  1  to  understand  from  you,  that  this  proceeding, 
which  took  place  at  Leggat's,  was  the  only  occasion  when 
you  saw  this  bond  approved  of,  in  the  way  you  mention ; 
or  did  you  see  it  done  at  any  other  meeting  f 

A.  At  none  of  those  meetings  I  was  talking  of. 

Lord  Hsrmand — Did  you  ever  see  it  done  at  any  pri- 
vate meeting  i 
Counsel  for  thb  Pannbl. — ^That  is  not  in  the  libel. 
Mr  D. — ^The  gentlemen  opposite  have  not  attended  to 
the  indictment^  in  objecting  to  this  question. 
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LoBD  Adtocatb. — Did  you  trer  at  any  time  lee  the 
question  of  approyal  put  in  the  same  way  as  ai  Leggmft's  f 

(Objected  to  by  Mr  Clerk*) 

A.  I  never  recoUeot  ii  being  pot  when  the  pannel  was 
present. 

Lord  Advocate*— I  wish  to  ask  the  ivitBess,  whether 
he,  at  ibis  moment,  considers  himself  under  the  obligation 
of  this  bond  of  union  i 

A*  By  no 


P£T£R  GIBSON  called. 

Mr  Jef fret. — ^This  man  proposed  to  be  adduced  in 
evidence,  is  liable  to  convulsion  and  epileptic  fits,  which 
haiie  so  &r  weakened  his  memory^  as  to  render  him  an  un- 
fit witness*  in  such  a  case  as  the  present.  We  can  prove, 
by  those  who  have  known  him  firom  his  infimqry  that  his 
evidence  is  not  to  be  relied  upon. 

Lord  Advocate. — ^The  objection  relates  to  epilepsy.  It 
is  quite  common  to  men  of  the  greatest  talents.  Julius 
Caesar  was  liable  to  it.  Buonaparte  has  been  said  to  be 
liable  to  it,  as  well  as  another  great  military  commander 
the  Archduke  Charles.  Do  our  learned  friends  mean  to 
say,  that  none  of  these  personages  could  have  given  testi- 
jnon^in  a  court  of  justice?  I  apprehend  this  to  be  im- 
possible. If  so,  your  Lordships  cannot  admit  a  proof  of 
this  allegation  in  the  terms  in  which  it  is  made. 

Mr  Jeffrey* — It  is  in  the  knowledge  of  all  mankind, 
that  this  disease  impairs  the  faculties  of  the  mind. 

Lord  Advocate. — Is  it  meant  to  aver^  that  Gibson  is 
nan  compos  mentis  f 

Mr  Clerk. — We  do  not  say,  he  is  an  ideot ;  but  we 
make  an  averment  that  he  is  sul^ect  to  a  well  known  dis- 
ease, which  weakens  the  intellects  to  an  extraordinary  de- 
ffree.  And  suppose  we  should  not  be  able  to  establish  this 
net  to  such  an  extent  as  to  induce  you  not  to  receive  his 
evidence  at  all,  we  may  do  it  to  such  an  extent  as  to  satisfy 
your  Lordships  and  the  jury,  that  d^e  witness^  if  examina- 
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ble,  19  yet  eatkled  to  very  little  credit  or  betief  with  a  jury. 
Having  said  these  few  words,  I  need  not  trouble  you  with 
a  long  harangue  as  I  never  heard  such  an  objection  oppo- 
sed f  n  limine* 

r^RD  Advocate. — I  merely  wish  to  know  what  is  asked 
to  be  proved,  and  i  desire  to  see  the  ali^tion  in  writing 
upon  the  record. 

John  Clebk  was  called  as  a  witness  for  the  pannel. 

Loan  AovocATB. — Till  this  moment  I  was  not  aware  of 
this  evidence.  The  witness  is  not  in  the  list  of  witnesses 
furnished  by  the  prisoner.  I  do  not  object  on  this  account 
to  his  evidence,  though  I  might  do  so ;  but  he  is  not  in  the 
list  sent  me  even  last  night. 

(Witness  sworn). 

Mr  Cockburn. — What  are  you  ? 

A.  A  cotton-spinner,  in  the  summons  I  received. 

Q.  What  are  you  ? 

A.  Sometimes  I  am  desimiated  by  that  name,  and  some- 
times by  the  name  of  merchant. 

Q.  Do  you  know  Peter  Gibson  ? 

A.  Yes,  I  ^. 

Q.  Was  he  ever  in  your  employment  ? 

A.  Yes. 

Mr  Jeffrey.  You  know  Peter  Gibson  ? 

A.  I  do. 

Q.  Do  you  know  whether  he  is  in  a  sound  or  an  infirm 
state  of  health.^  • 

A«  He  was  for  several  years  in  my  employment  pre- 
vious to  the  month  of  March.  I  was  told  he  is  subject  to 
a  falling  sickness.    I  never  saw  him  in  it. 

Q.  Have  you  occasion  to  know  whether  he  is  a  person 
of  entire  understandings  or  weak  in  his  intellects? 

A.  I  had  occasion  to  give  him  orders  in  various  things ; 
and  in  any  intercourse  i  had  with  him,  we  understood  one 
another.    He  knew  what  was  to  be  done  or^not. 

Q.  Did  you  observe  any  defect  in  his  understanding  ? 
What  kind  of  matters  had  you  to  speak  of  to  him  ? 

A.  In  cotton  mills,  there  are  many  things  of  a  mechani- 
cal nature  to  speak  abouL 

Q.  Did  he  appear  to  you  to  have  the  ordinary  memory 
and  understanding  of  other  men  ? 
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A.  I  always  received  the  same  kind  of  a&si^n  from  him 
as  from  any  df  the  other  servants. 


PfiTER  Gibson  swom«-Examined  by  Mr  DnimmoiuL 

Court.— Being  adduced  here  as  a  witness,  you  can  now 
suffer  in  no  respect  on  account  of  any  share  you  may  have 
had  in  the  proceedin^gs  in  question,  and  you  will  tell  all 
that  you  remember  otthem. 

A.  I  shall  not  tdl  what  I  do  not  remember. 

Mr  D. — Do  you  know  this  man  ? 

A.  I  do. 

Q.  What  is  his  name  ? 

A.  Andrew  M^Kiniey.     .        ,     / 

Q.  Do  you  remember  seeing  him  in  Hugh  Dickson's^  la 
December  last? 

A.  Yes. 

Q.  Do  you  remember  what  other  persons  were  at  that 
meeting? 

A.  There  were  so  many  of  thcm^  and  some  I  did  not 
know. 

Q.  Mention  any  of  the  names.  * 

A.  Hugh  Dickson,  John  Campbell,  John  M^Lachlaoe, 
and  I. 

Q.  About  how  many  might  there  be  altSgether  at  the 
meeting? 

A.  I  think  there  might  be  about  ten. 

Q.  Was  there  any  thif^g  of  the  nature  of  an  oath^  obh*- 
gation,  or  promise,  at  that  meeting? 

A.  A  promise  of  secrecy  by  shake  of  the  hand.  Do  not 
be  tUb  fast  with  me.    I  should  wish  so. 

Q.  Can  vou  describe  to  us  how  that  promise  of  secreqr 
by  shake  of  hand  was  done  ? 

A.  I  cannot  describe  the  very  way.  I  remember  we  all 
shaked  hands. 

Q.  Did  you  stand  up  ? 

A.  Upon  our  feet.  We  had  been  sitting ;  and  we  shook 
hands,  that  what  we  should  get  we  should  keep  to  ourselves. 

Q.  All  information  ? 

A.  All  information  whatsoever. 

Q.  Do  you  remember  a  meeting  some  time  after  this  at 
William  Leggat's  ?  , 

A.  In  Tradestown  ? 

Q.  Yes. 

A.  I  remember  a  meeting  there. 
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Q.  At  what  time? 
A.  I  think  on  the  Ist  of  January. 
Q.  Was  M'Kinley  at  that  meeting? 
A.  I  think  he  was. 
Court. — Are  you  positive  he  was  ? 
A.  I  am  pretty  sure  he  was  there* 
Mb  D.  Can  you  mention  any  other  names? 
A.  I  cannot  recollect  any  more  than  I  mentioned  before. 
Court. — Were  there  others  ? 
A.  Yes,  strangers  to  me. 

Mr  D. — Was  there  any  tiling  in  the  shape  of  oath,  pro- 
mise, or  obligation,  at  that  meeting  ? 

A.  As  (  had  got  spirits  before  f^ing  there,  and  while 
there,  I  do  not  recollect  what  was  said  or  done  at  the  meet- 
ing of  the  first  of  Januaiy.  I  dare  not  say  any  thing  con- 
cerning it.   1  am  not  very  sure. 

Q.  Do  you  mean  to  say  you  were  so  drunk  that  you 
could  not  remember  ? 

A.  I  do  not  mean  to  say  that  I  was  drunk.  There  are 
different  degrees  in  which  persons  may  be  the  worse  of  li- 
quor".  I  have  seen  some  persons  who  cannot  go,  others 
who  cannot  speak,  and  some  who  can  do  both,  out  do  not 
afterwards  recollect  what  happened  in  their  presence. 
Q.  Do  you  know  what  M^Kinley  and  the  others  did? 
A.  I  remember  coming  home  with  them.  We  went  into 
a  public  house  at  the  Calton,  where  I  fell  asleep  and  conti- 
nued so,  1  was  told,  for  two  hours. 

Q.  Do  you  remember  the  approval  of  a  bond  or  oath  of 
union  ? 

A.  I  do  not  remember. 
Q.  Do  you  swear  you  do  not  remember  ? 
A.  I  swear. 

Q.  Do  you  say  or  swear  you  do  not  recollect  any  thing 
of  ad  oath  at  that  meeting  ? 

A.  I  do  not  recollect  any  thing  about  it. 
Q.  Do  you  recollect  any  thing  about  a  bond  of  union  at 
that  meeting? 
A.  I  saw  one  about  the  2d  or  Sd  of  January. 
Q.  Where? 

A.  In  a  man's  hand  in  the  Calton. 
Q.  Was  there  any  thing  of  that  kind  at  the  meeting  ? 
A.  I  don't  recollect  of  it. 

Q.  Was  there  a  person  of  the  name  of  M'Uowall  Pale 
at  that  meetinc:  i  ... 

A.  I  was  toid  he  was. 

Loan  Advocate. — After  yon  did  know  him^  did  you 
recollect  having  seen  him  there  i 


64 

A.  I  do  not  remember. 

Q.  Were  you  at  a  meetiog  at  Neill  Maan's^  iip6a  the 
4lh  of  Jaouarv  i 

A.  Yes. 

Q.  Were  those  persons  present  who  bad  been  at  the 
former  meetings  ?     Was  M'Kinley  there  t 

A.  I  do  not  remember  of  seeing  M^Kinley  there<  I  was 
out  some  titne.     1  do  not  recollect  hira. 

Q.  Was  he  there  ? 

A.  I  say  he  was  not  there. 

Q.  Was  Somerville  there  f 

A.  I  do  not  recollect. 

Q.  Was  Hood  there  f 

A.  Yes. 

Lord  Justice  Clerk. — He  has  said  M'Kinley  waa 
not  there,  at  least  as  far  as  he  recollects. 

Lord  AD70CATB.**We  must  ascertiu'n  how  far  his  me- 
mory serves  him,  and  whether  he  be  consistent  in  his 
statements. 

Q.  Was  SomerriUe  there  ? 

A.  I  wish  to  say  nothing  hot  what  I  recollect*  I  am 
not  certain  whether  he  was.  I  have  a  judge  to  answer  at 
another  day. 

Q.  Was  Hood  there  I 

A.  Yes,  I  say  be  waa.  I  have  not  at  all  a  good  me* 
mory. 

Q.  Hugh  Dickson's  house  is  off  and  on  with  your's? 

A.  A  but  and  a  ben — I  am  on  the  north  end>  and  he  is 
to  the  south  of  that  in  the  middle. 

Q.  You  have  said  yon  were  at  a  meeting  in  Hugh 
Dickson's  part  of  the  house,  in  which  John  Campbell  and 
Af'Kinley  were  present  ? 

A.  I  said  so,  and  I  say  it  yet. 

Q.  I  believe  your  statement  is  perfectly  true,  and  you 
said  there  was  apremise  of  secrecy.  Was  any  paper  pro- 
duced and  laid  before  the  meeline? 

A.  It  might  be  the  case,  but  1  do  not  recollect. 

Q.  Do  yon  recollect  of  any  paper  being  read  in  the 
form  of  an  obligation  of  anv  sort  i 

A.  No. 

Q.  Any  thing  of  the  nature  of  a  bond  i 

A.  I  never  heard  tell  of  a  bond  or  any  such  tiling. 

Q.  An  oath  I 

A.  No. 


(I,  Aded•f«lioD^ 

A.  No. 

Q.  INd  yoo  h€ar  any  words  repeated;  io  wbidi  the 
■ame  of  the  Almighty  was  employed  I 

A*  No.  ' 

Q.  Do  yoft  know  Roberlsen^il  t 

A.  I  know  the  ptsoe. 

Q*  Were  you  tnere  on  the  154h  of  Febrnary  i 

A.  Yoo  are  leaving  a  long  way  now.    I  was  ibere* 

Q.  Was  a  person  oF  the  name  of  Finlayson  there  ? 

A.  Yes,  I  think  so. 

a  Was  M«Kinley  there? 

A.  Yes. 

Q.  I  ask  you  upon  your  oatb,  wkelber  an  oath  or  obli- 
gation was  administered  to  him  there  in  presenoe  of  the 
pannel  at  the  bilr  ? 

A.  1  could  sayt  and  bold  up  my  hand  again,  that  there 
was  no  such  thing,  or  1  am  very  far  mistaken  upon  the 
15th  of  Febmaiy,  in  Robertson's* 

Q.  Was  there  so  any  other  da|f  I 

A.  I  neftr  saw  that  omw  administer  an  oatti  to  Fiolsy- 
son? 

Loan  A»TocATB.  I  wish  tht  witness's  deposition  to 
ka  taken  down  io  writing^ 

The  following  was  taken  down  in  writing  by  the  Clerk 
of  Court 

**  And  upon  Ihe  motion  of  the  Lord  Advocate,  the  faid 
Peler  Gibson  being  interrogated^  if  at  the  meeting  at  Ro- 
bertson's, on  the  15th  day  of  February  las^  at  which  ha 
admits  he  was  present,  and  where  he  depones  the  paanel 
and  one  Finlayson  also  were,  any  oath  was  administered 
by  the  piuiael  to  the  said  Fioiayson  io  his  presence,  de*** 
pones.  That  there  was  none.  Interrogated,  if,  upon  Iha 
above  oocasioa,  any  oath  was  adminisiered  to  Finlayson 
by  any  other  persoi^in  the  presen<!e  of  M'Kinley,  the  paiH 
ael ;  I>epoBes»  That  there  was  no  oath  admioistered  Uk 
Finlayson,  or  any  peiaon  ei|^  ist  Robertson's,  on  the  15th 
of  Februanr  last*  interrogated,  if  anjr  oath  was  admini- 
stered by  M'Kinley,  or  any  body  else  b  M'Kinley's  pre* 
sence,  either  to  Finlayson  or  any  body  else,  on  any  other 
day  io  the  monlh  of  February  W,  at  Robertson's  i  De- 
pones, That  he  was  pmstnjt  at  a  meeting  at  Robertsoa's, 
on  the  I8th  of  February  laat,  aloag  with  the  pannd.. 
M^Kinley  and  Finlayson,  when  he  thinks  there  was  an  ob- 
ligation taken ;  bn^  whether  it  was  more  than  a  promise. 
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or  amounting  to  an  oath,  he  does  not  recollect.  Depones^ 
That  at  the  meeting  at  Leggaf  8^  on  the  Ist  of  Januafy 
last,  which  was  the  only  onehe  ever  was  pretent  ae  in  that 
hoote,  he  was  in  liquor^  and  if  be  took  any  obligation  or 
oath  there,  he  does  not  know  of  it,  nor  does  he  know  of 
any  other  body  having  taken  any  there.  Depones,  That 
he  ne^er  read  any  oath  from  a  paper,  because  he  cannot 
read  writing  ;  and  all  which  be  aepooes<ta  be  troth,  as  he 
shall  answer  to  God." 

(Signed>  Pbtbr  Gibsoh. 

Q.  Who  took  the  promise  on  the  18th  of  February  ? 

A.  All  present. 

Q.  Wa»  there  any  writing  f 

A.  No. 

Q.  Was  it  read  f 

A.  No. 

Q,  Was  it  repealed  i 

A.  I  am  not  very  certain; 

Q.  What  do  you  think  f 

A.  I  did  not  see  those  present  take  this  obligation,  and 
do  not  know  whether  it  was  any  more  than  a  promise. 

Q.  How  wa»  it  taken  t 

A.  I  think  it  was  repeated.  J[  do  not  fecoUect  who  re- 
peated it 

Q.  Was  it  M'Kinley  i 

A.  I  do  not  recollect  whether  he  or  not 

Q.  You  have  said  there  was  something  of  the  nature  of 
a  promise.    What  did  tliey  promise  to  do  f 

A.  There  waa  a  seeret  eommittee  chosen  to  do  nothing 
unknown  to  the  cenlnd  meeting.  They  bound  themselvea 
to  do  nothing  but  what  was  to  be  made  known  to  the  cen* 
tral  meeting. 

Lord  Hbrmahd.^— Is  that  all  yon  recollect  f 

A*  That  is  all  I  recollect  • 

Lord  Advocatb.— Did  you  at  any  time,  at  any  meet- 
ing at  Robertson's,  at  Hugh  INckson's,at  Leggat's,  in  the 
months  of  January  or  February,  see  any  other  oath  taken 
than  that  you  have  now  mentimied,  in  presence  of  the 
pannel  t 

A.  In  Hugh  Dickson's,  there  was  a  promise  by  shake  of 
band.  On  the  first  of  January  I  do  not  remember  what 
was  said.  And  in  Robertson^s^  on  the  15th^  there  was  no 
obligation  at  alL 
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Q.  I  ask,  whether  at  any  time  of  these  two  months, 
you  heard  any  obligation  taken  i 

A.  I  do  not  remember  seeing  more  than  what  I  have 
fold  yon  of. 

Q.  Did  yon  take  any  yourself  when  M^Kinley  was 
present? 

A.  No.  Mind,  I  said  I  do  not  ren»ember  what  passed 
on  the  Ist  of  January. 

Q.  When  sober,  at  any  time,  dtd  yon  take  an  oath,  or 
any  obligation  when  the  prisoner  was  present  i 

A.  No. 

Q.  In  the  month  of  December,  was  there  any  other 
promise  t 

A.  No. 

Q.  In  the  honse  of  Leggat,  in  December,  was  any  other 
taken  I 

A.  I  never  was  there  any  other  time.  I  can  say  no  more. 

Mb  DftiTMMONS'. — Had  you  any  other  symptom  of  in- 
toxication, than  want  of  recollection  ? 

Lord  Advocatb.— I  want  to  know,  whether  you  ad- 
ministered an  oath,  or  read  any  thing  in  the  nature  of  an 
obligation,  at  any  of  the  houses  or  timefr  mentioned,  or 
tried  to  read  any  i 

A.  I  never  read  one  in  my  life,  nor  tried,  for  I  eannot, 
which  is  a  ver^  good  reason. 

Q.  You  limit  your  answer  by  savingt  you  did  not  see  an 
oath  administered,  or  did  not  read  an  oath  I  Did  any  per- 
son read  it  to  you  i 

A.  No  person. 

Q.  Was  any  oath  repeated  then  f 

A.  There  was  never  an  oath  repeated  than  what  I  hare 
toldjrou,  up  in  Dickson's,  on  the  18th  of  February. 

The  counsel  for  the  pannel  put  no  qoestionato  this  wit- 
ness. 

JuRT.— In  consequence  of  what  took  place  on  the  18th, 
or  at  any  other  time,  do  you  Conceive  yourself  under  an 
obligation  to  conceal  the  truth  i  In  consequence  of  that 
promise,*  or  oath,  whether  more  solemn  or  not  than  you 
describe  it,  do  you  hold  yourself  at  all  influenced  t 

A.  Not  in  the  least.  I  gave  up  all  that  this  present 
month* 
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MONO. 

Q.  Do  yoa  remembef  beiog  at  m  OMttiiig^  in  Febraasy, 
at  Robertson's,  in  the  Gallowgatef 

A.  Yes. 

Q.  Were  yon  at  more  than  one  i 

A.  I  do  not  remeoiber  the  dates.    I  was-at  two,  at  dial 
man  Robertson's. 

Q.  At  what  date  was  the  first  7 

A.  Upon  a4Satnrday. 

Q.  What  time  of  the  year  i  The  month  of  Febnunry  f 

A»  I  think  it  was  Febmary;  a  week  befiMre  I  waa  ta^ 
kcnnp. 

Q*  How  many  were  present  at  that  meeting  f 

A.  At  the  first? 

Q.  Yes. 

A.  Aboot  twenty. 

Q.  Can  yon  name  any  of  them  f 

A.  Yes,  the  prisoner  was  there. 

Q.  Do  yon  remember  the  names  of  any  of  the  last  t 

A.  Yes,  Peter  Gibson  was  there. 

Q.  Do  you  know  him  i 

A.  Yes.    That  was  the  first  time  I  ever  saw  Qtbsea. 

Q.  Do  yon  remember  any  othemf 

A.  John  Campbell  was  tbeve. 

Q.  Was  Hood  there  i 

A.  Yes. 

Qs  Wat  James  Robertson  there  ^ 

A.  Yes.    Jamea  is  his  name. 

Q.  WasSommerviHetbera^ 

A-  Yes. 

Q.  What  b  his  first  namftf 

A.  Andrew. 

Q.  Was  Buchanan  there  t 

A.  Yes. 

Q.  What  is  his  first  name  t 

A.  I  think,  John. 

Q.  Was  there  any  preses  of  the  meeting  f 

A«  Robertson. 

Q.  What  was  done  at  this  meetiiigf 

A.  They  chose  a  select  committee. 

Q.  What  was  that  for 

A.  I  do  not  know  what  it  was  for.    Positifely  I  do  not 
know  what  it  was  for. 
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Q.  Were  yon  one  of  the  committee  cboieQ  i 

A.  Yes. 

Loso  AoTOCATJi.-— Do  you  lemember  whether  there 
were  any  oathe  admmiBtered  i 

A.  Yes,  I  do. 

Q.  Recite  them,  and  let  lu  hear  Aem,  if  you  cao  ? 

A.  I  ha^e  heard  two*  There  was  none  at  the  first  meet- 
ing* 

MS  DsuMMOND,— Was  any  thing  more  done,  thatyov 
remember  i 

A.  I  never  heard  what  the  select  committee  was  to  do. 

Q.  Was  any  thing  more  done  at  thai  meeting,  by  way 
ofoathsf 

A*  M eml>ers  brought  money. 

Q.  What  was  done  with  the  money  i 

A.  It  was  given  to  the  treasurer. 

Q.  Who  was  treasurer  i 

A.  Hugh  Cochrane.    He  was  4here* 

Q.  Those  present  brought  money  i 

A.  Some  of  them.  I  did  not  see  all  of  them. 

Q.  Do  yon  remember  any  thing  more  I 

A*  There  was  a  good  deal  said,  but  I  do  not  remember 
it  alL  The  most  of  the  time  was  taken  up  in  elecUng  thai 
Committee. 

Q*  Was  the  priioiier  at  the  next  meetingji  on  a  Tues- 
day? 

A.  Yes. 

Q*^  Was  any  oath  administered  or  taken  at  the  next 
meeting  i 

A.  Yes. 

Q.  What  took  place  at  that  meeting  i 

A.  An  oath  was  dictated  to  me,  and  I  wrote  it. 

Q.  What  was  the  nature  of  this  oath  i 

Am  I  cannot  repeat  it.  The  whole  matter  of  it^— we 
were  not  to  tell  any  body  what  was  to  be  done ;  either  the 
names  of  the  select  committee,  or  any  thing  they  should 
do,  for  that  select  committee  was  not  elected  openly,  but 
by  ballot 

Q,  Was  Gibson  present  when  that  oath  was  administer* 
ed  or  taken  I 

A.  Yes. 

Q.  What  was  done  with  the  oath  i 

A.  I  read  it  out. 

Q.  All  of  the  rest  repeated  it  after  you  i 
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A«  Tbey  all  rtood  round  the  taUe,  and  1  heard  tWir 
▼oices  repeating  it  aflter  me. 

Q.  You  administered  it  to  the  rest  f 

A.  I  coald  not  tell  whether  ail  did  tepeat  after  me. 

Q.  Did  Gibson  i 

A.  I  do  not  know ;  one  or  two  maj  not  bare  fdloired 
me,  and  T  may  not  have  noticed  it. 

Q.  Was  Gibson  present  at  the  iimef 

A.  Yes. 

Q.  Was  he  one  of  4hese  ataading  round  the  table  i 

A.  Yes. 

LosB  AoToc  ATS« — 1X>  joQ  know  if  any  other  oath  ^as 
taken  there  then,  or  in  any  other  houses,  in  tbe  month  of 
January  i 

A.  Not  10  that  bouse. 

Q.  No  other  in  that  house? 

A.  No. 

The  Counsel  for  ihe  Pannel  ohjected  to  (he^questiona 
now  put,  and  die  witness  was  withdrawn* 

LoBD  AmoJCATR. — The  indictment  diarges  the  oath  to 
have  been  administered  at  a  secret  meeting  held  at  tbe 
house  of  Wm.  Robertson,  innkeeper  and  stabler  iu  Ga]- 
lowgate  of  Glasgow,  or  elsewhere  at  Glasgow,  or  in  the 
immediate  vicinity  thereof.  The  question  I  wish  to  put, 
is,  whether  or  no,  at  an^  other  place  in  Glasgow,  within 
the  three  months,  the  witness  beard  any  oath  administer* 
ed,  at  which  the  pannel  was  present? 

Ma  Jeffbiy.— We  must  object  to  that  question.  If 
there  be  any  nse  at  all  in  the  specification,  without  which 
the  relevancy  of  the  Tibel  could  not  be  sustained,  it  must 
he  incompetent  for  the  jprosecutor,  after  the  opportunity 
he  has  had  for  deliberation  upon  this  indictment,  to  put 
ftuch  general  questions  to  the  witness.  In  this  case,  parti- 
culai'fy,  where  there  Is  a  specification  of  only  one  meetingp 
at  which  this  witness  is  stated  to  have  been  present,  (for  he 
isnot  mentioned  to  have  been  present  at  Hunter's,  or  Leg- 
gat's,  or  at  any  other  meeting,)  such  a  general  question 
cannot  be  allowed.  You  have  that  meeting  specified  in 
the  indictment :  and  1  submit,  that,  especially  after  the 
prosecutor  has  brought  out  that  an  oath  was  administered, 
(but  which  is  not  veiy  available  to  him),  he  cannot  take 
an  opportunity  of  putting  a  general  question  to  the  wit- 
ness,  whether  an  oatli  was  administered  in  Glasgow,  or  the 
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vicfDity^  at  any  time  witbin  the  limitation  of  fhese  moofths 
(for,  as  to  Robertson^  the  prosecutor  has  not  confined 
himself  there). 

'  This  indictment  is  divided  into  five  heads,  charging,  as 
so  many  acts,  the  administration  of  the  oath,  at  filed  dates 
and  places,  to  a  number  of  persons  mentioned  ;  and  the 
advantage  of  specification  wonld  be  lost,  if  a  practice  were 
to  be  introduced,  that  after  naming  a  day  and  place  in 
his  charge,  the  prosecutor  miffht,  in  his  examination,  go 
through  many  months  and  different  places.  The  seneral 
expressions  added  in  an  indictment  are  intended  for  any 
casual  slip  or  inaccuracy  in  what  must  be  articulately  stated, 
and  not  to  give  the  prosecutor  ^nch  a  ran^e  of  inquiry  as 
he  now  wishes.  To  what  is  particulariv  charged  and  spe- 
cified alone  he^  must  confine  himself.  Were  it*to  be  other- 
wise, we  might  be  mocked  with  the  appearance  of  a  form 
of  specificatidb  in  an  indictment,  but  we  should  be  depri- 
ved of  any  benefit  from  it;  and  we  might  be  condemned, 
in  other  bands,  to  sufier  the  perversion  of  all  the  ibrros 
considered  indispensable  to  the  safety  of  the  subject.  If 
this  were  to  be  permitted,  any  suspected  nJaces  might  be 
foenUoned }  and  diiferent  places  might  be  intentionally 
put  in  to  oppress  prisoners,  by  the  most  intolerable  lati- 
tude of  investieation.  I  submit,  therefore,  that  the  ques- 
tion proposed  by  the  LordAdyocate  cannot  be  put  to  the 
witness* 

Mr  Grant. — In  a  case  in  which  I  attended  before  yon 
last  year,  where  a  carrier  was  tried  for  theft,  the  descrip- 
tion of  some  of  the  stolen  goods  was  in  general  words, 
''  cotton  twist,  and  other  goods ;"  and  you  were  all  clearly 
'  of  opinion,  that  the  description  was  not  sufficiently  parti- 
cular and  specific. 

Lord  AnyocATB.— My  learned  friends  arc  mistaken 
in  supposing  that  the  general  description  giyen  in  the  in- 
dictment applies  merely  to  the  persons  to  whom  the  oath 
was  administered.  It  applies  also  to  the  places ;  and  your 
Lordships  have  found  it,  by  your  interlocutor  of  relevancy, 
to  be  sufficiently  specific.  The  question  is,  therefore, 
whether  or  not  your  Lordships,  having  found  this  part  of 
the  indictment  relevant,  the  prosecutor  is  to  be  narrowed^ 
in  the  course  of  his  investigation  of  the  facts  so  found  id 
be  relevantly  set  forth,  by  the  objection  in  question. 

The  dates  when  the  oath  is  alleged  to  have  been  admi- 


•ittered  tie  yWen  tpacifictlly  in  the  mcKQlaieitt,  as  fpell  u 
generally,  within  two  montb««  Vonr  Lordships  have  al^ 
ready  allowed  ^qoestions  to  be  pot  as  to  meetings  anj  day 
in  dbe  months  of  Jannarj  or  February,  wHbont  adfaieriog 
merely  to  the  precise  days  in  the  minnle  and  specific  states 
ment  of  the  previoos  clause  oF  tiie  indictment.  Yet  it  ia 
.  obvious,  that  the  same  objection  now  stated  to  potting  a 

Saestion  as  to  meetings  in  oUier  places  than  those  ^leastl* 
r  mentioned,  but  referring  to  meetings  at  Glasgow  or  the 
▼icinity  thereof^  as  staled  in  the  indictment*  might  have 
lieen  urged  with  the  same  propriety  to  a  question  genend 
aa  to  the  time,  and  not  referring  generally  to  the  dates 
condescended  on.  Now^  what  I  now  wish  to  prove  re- 
IfUes  io  a  meeting  at  some  place  in  Glasgow  or  its  vicini- 
jy.  Your  Lordships  have  found,  that  the  charge  in  the 
indictment  laid  ia  those  terms,  and  thus  generaKy*  is  rele^ 
rant ;  and  you  have  actually  allowed  me  to  put  questions 
equally  ^enend  as  the  preaent,  with  respect  to  time.  The 
same  ponciple,  I  submit^  ought  to  prevent  mv  beiog  nar- 
If  wed  in  my  enquiries  as  to  pIfMse,  This^  as  I  under8ian4 
i^  is  the  simple  statement  of  the  case,  and,  I  submit,  youc 
Lordships  would  not  have  remitted  the  indictment  to  an 
assise  without  erasing  that  general  statement  from  the  in* 
dictmentp  if  Mr  Jeffreys  presenl  lofcyeciioo  appeared  to 
joa  to  have  been  weli-KHUiQed. 

Loan  Jcjsticb«>Clbrk.p— We  certainly  <KHild  not  repel 
this  objection  without  the  most  deliberate  consideration. 
I  took  it  for  granted,  there  were  four  several  occasions 
upon  which,  it  is  alleged,  the  oath  was  administered ;  ^nd, 
aithougk  the  general  words  ia  the  indictment,  founded  up* 
on  by  the  Lord  Advocate,  did  nor,  among  the  muliiplicity 
cf  points  for  consideration,  strike  me  before,  now  that  the 
objection  to  them  is  pointed  out,  I  have  to  state,  that  I 
think  it  is  my  duty  to  confine  this  examination  to  the 
ipecific  charges  ia  the  indictment. 

Loud  Haaii  ano.— I  wa^  a  little  miskd  at  first,  parti- 
cularly as  to  the  first  charge,  li  says,  *'  At  a  secret  meeU 
ing,  held  at  the  house  of  Hugh  Dickson,  then  weaver  in 
Abercromby-street,  iaC!alton  of  Glasgow,  or  elsewhere  at 
Glasgow,  or  in  the  immediate  vicinity  thereof,  you,  the 
said  Andrew  M'Kioley,  did,*'  &c.  But,  upon  looking 
at  it  aftain,  and  comparing  it  with  the  statement  of  the 
9eat  charge^  it  jy^ears  only  »  broad  description  of  the 


7« 

bmbiUtioD  of  Ihe  luaib  The  words  i^pplj  to  •  fleierip* 
tion  of  the  residence  of  Dickson,  as  the  next  to  a  descrip- 
tion of  tliat  of  Leggat  The  Lord  Advocate  questioned 
M  to  what  happened  at  Robertson's.  Under  this  iq* 
dii^tmeoty  he  is  entitled  thus  generatly  torrtablish  thr  facia 
which  have  been  found  i[elevanL 

Lords  Gillibs,  Pitmillt^  and  ICbston,  intimated 
their  agreement  in  opinion  with  the  Lord  Justice-Clerk. 

(The  witness  was  recalled.) 

liOEB  Advocatb^ — Q.  Do  yon  know  Hugh  Dickson  f 

A.  Yes,  I  think  so. 

Q.  Do  you  know  he  has  a  house  in  Glasgow  t 

A.  No ;  I  do  not  know  that. 

Q.  You  never  was  in  his  house  ? 

A.  No. 

Q.  In  the  house  of  William  Leggat  I 

A.  Not  to  my  knowledge. 

Q.  Do  yon  know  Neill  Munn  i 

A  I  have  seen  his  sign^  hut  was  never  in  his  house. 

Q.  And«  in  none  of  the  three  months  mentioned,  yo^ 
ever  heard,  in  Robertson's  house,  any  other  oath  ? 

A.  There  was  never  any  other  oath  in  that  house,  eithet 
pn  the  Saturday  or  Tuesday. 

CouBT. — Q.  In  that  house,  upon  any  other  day  in  that 
month,  were  you  preisent  when  an  oath  was  administered  t 

A.  Yes ;  but  I  do  not  remember  the  day. 

Q.  In  that  month  of  February  i 

A.  I  think  it  was. 

Mr  JarrEBT. — ^This  doea  not  aeem  applicable  to  Ae 
particular  charge  against  the  panpel. 

LoBD^  Abyocatb.— Theve  is  no  neceuity  for  proving 
that  M'Kinley  was  present,  in  order  to  brin^  the  charge 
home  to  bim.  tie  might  be  an  accessary,  though  ha  was 
absent;  and  this  is  charged  against  him  in  the  indict* 
ment.  The  witness  says,  there  was  an  oath  administeie4 
in  RpbertsonV  at  a  particular  period ;  and  I  presume  we; 
are  entitled  to  have  this  fact  investigated,  as  we  may  be 
able  to  prove  the  pannel%  connection  with  the  administra- 
tion of  this  oatb*  and  tAi  establish  against  him  the  charge 
in  the  indictment.  Perhaps  I  may  not  have  fully  compre-i 
bended  tb^  force  or  extent  of  my  friend  Mr  Jeffrey^s  ob->» 
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jectioo;  and  before  my  friend  the  Solicitor-General  or 
myself  submit  any  observations  upon  it,  I  hope  he  will 
state  it  more  fully.  1  have  given  what  appears  to  me  a 
sufficient  answer  to  the  objection^  as  already  brought  fotr 
ward 

(The  witness  was  withdrawn.) 


Mr  Jeffskt. — My  objection  is  two-fold.  In  the  ( 
of  accession  to  crimes  committed,  the  first  thing  to  be 
proved  is  the  crime*  This  is  a  different  case.  The  charge 
IS,  that  the  pannel  at  the  bar  was  guilty  of  administering 
the  oath  specified  in  the  indictment.  It  is  tr^ie,  by  the 
other  clause  of  the  act  of  Parliament,  it  is  said,  *'  That 
persons  aiding  and  assisting  at  the  administering  of  any 
such  oath  or  engagement^  as  aforesaid,  and  persons  cau- 
sing any  such  oaUi  or  engagement  to  be  administered, 
though  not  present  at  the  administering  thereof,  shall  be 
deemed  principal  offenders,  and  tried  as  8uc,h ;  and,  on 
conviction  thereof  by  due  course  of  law,  shall  be  adjudged 
ffuilty  of  felony,  and  shall  suffer  death  as  felons,  without 
benefit  of  clergy,  although  the  person  or  persons  who  ac- 
tually administered  such  oath  or  engap;ement  shall  not 
have  been  tried  or  convicted."  But  it  is  necessary,  that 
the  fact  to  which  this  clause  may  apply  should  be  speci- 
fically stated  in  the  indictment,  to  give  the  benefit  to  the 
Lord  Advocate  of  that  special  clause.  Now,  there  is  no 
specific  allegation  in  any  one  of  these  charges,  that  the 
pannel  had  caused  the  oath  alleged  to  be  administered. 

Mb  Drummond.— 'That  is  clearly  charged. 

Mr  Ct.BRK«-«-It  is  charged  :  You  did  so  and  so,  or  did 
so  and  so.  If  there  is  an  allegation  that  he  did  cause  the 
oath  to  be  administered,  what  is  it  alleged  that  he  parti- 
cularly did  at  that  house,  and  upon  that  occasion  i 

Lord  Hbrm and.— That  he  administered  the  oath,  or 
caused  it  to  be  administered,  is  libelled.  But  the  whole 
act  of  Parliament  is  lit>elled  on ;  and  the  fourth  clause  is, 
(Here  his  Lordship  read  the  clause  above  quoted  by  Mr 
Jeffrey.) 

Lord  Justicb  Clbbr.— There  is  no  doubt  of  it- 
Took  to  the  words  of  the  Act  of  Parliament.  The  vefy 
words  are  repeated  in  this  charge  as  to  Robertson's. 
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MrCLSSK.*— Bat  then  it  is  not  said  in  that  charge,  that 
when  be  caused  the  oath  to  be  administered  he  was  at  anr 
other  place.  Now,  please  attend.  It  may  be  true,  that  it  is 
very  well  to  allege  the  pannel  caused  the  oath  to  be  adminis* 
tered ;  but  then  it  is  necessary  to  allege  where  ?  And  the 
allegation  in  the  libel  is,  that  at  that  place  he  caused  the 
oath  charged  to  be  administered^  else  no  place  whatever 
i«  assigned* 

LoBO  Hbrmand. — The  allegation  is,  that  the  oath  was 
administered  in  that  house.  ^  Further,  you  the  said  An- 
drew M'Kinley  didj  upon  the  5th  day  of  February^  1817> 
or  on  one  or  other  of  the  days  of  that  month,  or  of  Janu- 
ary immediately  preceding,  at  a  secret  meeting  held  at  the 
house  of  John  Robertson,  then  innkeeper  and  stabler  in 
Gallewgate  of  Glasgow,  or  elsewhere  at  Ulasgow,  or  in  the 
immediate  vicinity  thereof,  wickedly,  maliciously,  and  felo- 
niously administer,  or  cause  to  be  administered,  or  did 
aid  andassist  at  the  administering  an  oath  or  engagement.** 
He  may  have  caused  the  administering  of  the  oath  in  that 
house,  though  he  never  entered  it  in  bis  life. 

Mr  Clbrx. — I  have  one  remark  to  malce  on  the  dlause 
in  the  Act  of  Parliament.  ^'  And  persons  causing  any 
such  oath  or  enea^ement  to  be  administered,  though  not 
present  at  the  administering  thereof,  shall  be  deemed  prin« 
cipal  offenders,  and  shall  be  tried  as  such.^  It  is  not  li- 
belled that  the  pannel  caused  the  oath  to  be  administered, 
though  lie  was  not  present.  On  the  contrary,  it  is  alleged 
he  was  present,  and  so  caused  the  administering  of  the 
oath  in  that  place.  Neither  time  nor  place  is  assigned  for 
the  commission  of  the  crime,  unless  this  time  and  this 
place  are  assigned. 

Solycitor-Gbneaa^l.— *I  am  little  disposed  to  trouble 
you,  by  prolonging  this  debate ;  but,  with  your  Lordships' 
permission,  I  beg  to  address  a  few  words  to  you.  It  is  ne- 
cessary Chat  the  precise  nature  of  the  objection  now  made, 
should  be  recalled  to  mind,  before  the  answer  to  it  can  be 
understood.  The  proper  form  of  the  objection  seems  to 
be  this :  Is  the  public  prosecutor  entitled  to  prove  the  im- 
port of  the  oath,  before  proving  the  presence  of  the  pan- 
nel at  the  administration  of  it  i  The  Lord  Advocate  asks 
of  the  witness  what  is  the  import  of  the  oath  which  was 
taken  or  administered  by  the  witness,  or  in  the  presence 
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ef  the  wimeii,  and  the  objection  i^  he  is  not  enlitled  to 
pat  this  question^  till  the  pretence  of  the  paonel  on  that 
occation  be  proTexl.  I  submit,  that  this  is  no  objection  at 
allf  because  it  is  competent  for  the  public  prosecutor  to 
prove^  by  one  set  of  witnesses*  that  tne  oath  was  admini^ 
stared  at  the  time  spoken  to;  and  it  is  competent  for  him 
to  prove,  by  other  witnesses,  that  the  pannel  was  presents 
I  know  of  no  rule,  in  the  law  of  evidence,  which  requires 
that  the  nature  of  the  oath,  and  the  presence  of  the  pan* 
net*  should  be  established  at  the  same  morneut,  or  by  the 
same  witnesses!  Much  light  has  already  been  lost  by  the 
real  or  pretended  failure  of  memory  in  witnesses.  If  the 
rule  which  the  other  side  of  the  bar  contend  for  were 
adopted,  it  would  produce  much  inconveniencei  and  a  to- 
tal impossibility  of  proving  a  crime  in  any  instance,  in 
every  criminal  ehaige,  the  public  nrosecutor  may  prove 
the  eorpm  deUdi,  before  proying  the  connection  of  the 
pannel  with  it ;  and  he  neither  can  be,  nor  ought  to  be 
eontronled  in  the  course  and  order  of  adducing  the  proof 
and  conducting  the  case.  In  this  part  of  his  duty,  be 
acts  upon  information,  of  which  the  Court  and  the  prisor 
ner  neither  can  nor  ought  to  be  in  possession.  The  objec- 
tion bv  the  pannel  rests  on  a  principle  Ifading  directly  to 
ibsnrdi^j  and  creating  impracticability  in  business. 

Mr  Jbfvebt.  I  submit  that  this  position  is  untenable. 
The  Solicitor-General  savs,  it  is  competent  to  prove  the 
administration  of  tlie  oatn  and  its  tenor,  by  one  set  of  wit- 
nesses, and  then  by  anpther  set.  to  prove  that  the  pannel 
was  present  at  or  connected  with  the  administmtion  of  tbe 
path.  If  be  has  witnesses  to  prove  that  the  pannel  was 
present,  should  not  he  first  prove  thatf  Upon  what  principle 
can  he  be  allowed  to  prove  any  thing  about  an  oath,  with- 
out proving  the  panneFs  connection  with  that  oath  i  If  the 
faet»  as  to  an  oath  having  been  administered,  be  proved, 
without  tbe  prisoner's  connection  with  it,  would  any  thing 
be  established  against  the  prisoner  I  To  prove  the  adminis- 
tration of  an  oath,  or  the  terms  of  any  oath,  can  here  be  of 
no  avail,  unless  my  client's  connection  with  it  be  establish- 
ed. Without  this^  there  is  no  evidence  against  the  prisoner. 
A  case  might  happen,  that  goods  were  carried  on  by  one 
man,  and  found  in  the  custody  of  anotber*  and  to  such  a  case 
fhe  principle  of  the  Solicitor-General  might  apply.  But 
such  a  case  is  of  a  different  kind  from  the  piesent;— and 
if  it  is  hinted  that,  perhaps,  you  will  eet  nothing  from  Mr 
Finlayson  but  the  statement  of  an  oatn,  and  notSing  about 
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the  priioMr«^-*lioir  eoldd  yon  aftenvnds  gtt  any  thing  l» 
c»>nnect  the  prifoner  and  the  oath  1  At  any  rate,  what  dia* 
advantage  dees  the  pnblic  protecotor  tii£Per^  b?  being  called 
upon  first  to  prove  the  presence  of  the  pannel  r  while  1  have 
m  naterial  interest  that  the  minds  of  the  jnty  shoald  not  b« 
prejudiced  by  any  proof  as  to  an  oath  extraoeoofe  to  the 
case  of  the  prisoner.  Are  they  entitled  to  proceed  so  as 
to  induce  an  hnpiessioa  against  the  prisoner  of  the  most 
unfavonrable  natare,  when^  if  they  had  begun  at  the  end^ 
to  which  they  must  go,  and  enquired  as  to  the  relation 
of  the  prisoner  with  the  facts,  they  could  have  found  no 
pro^  of  any  guilt  attachable  to  Uin  i 

Loan  GiLUBs.-*This  is  a  question  of  Importance  and 
difficulty.  One  objection  has  been  stoted,  and  two  di^ 
^Krent  answers  have  been  made,  and  have  given  rise  to  two 
questions.  The  answer  made  by  the  Lord  Advocate  is^ 
tnat  the  act  of  pafliament  entitles  him>  although  M'Kio* 
toy  may  not  have  been  uresent  when  the  oath  was  admini«- 
nislercd,  to  prove  that  ne  caused  its  being  administered. 
The  Scrftcilor^Geneial  again  says,  i  tnay  prove  by  aaotber 
witness  that  the  oath  was  administered  by  the  agency  of 
the  pannd.    We  are  bound  to  consider  both  questions. 

The  Lord  Advocate  sty s,  he  is  entitled  to  prove  tbit 
the  pannel  caused  the  oath  to  be  administered,  although 
b»  was  not  present  when  it  was  administered.  That  is 
the  fint  and  most  important  question.  I  think  the  Losd 
Advocate  is  not  entitled  to  prove  under  this  indictment 
that  the  pannel  was  not  present  at  the  administering, 
but  caused  the  administering  of  the  oath  here  charged. 
You  must  have  the  time  when-^lhe  place  where^thougk 
there  may  be  some  ktitnde  as  to  both) — You  must  have 
the  ipcciei/aclj,  the  quo  modo,  set  forth.  The  fact  of  caw- 
aing,  when  absent,  is  diflferent  from  causing  when  present. 
The  fact  that  the  pannel  caused  the  oath  to  be  administer^ 
•d  in  his  absence,  is  not  set  forUi  in  the  indictment ;  and  I 
most  appeal  to  my  own  recdlection,  and  to  that  of  eveiy 
one  who  hears  me,  whether  it  entered  into  your  contemn 
fdation  that  the  Lord  Advocate  meant  to  charge  the  cau- 
sing without  the  pannel^a  being  present  at  the  administer-> 
ing.  I  am  not  talkinfl;  of  the  major  proposition-*^but,  what 
I  find  defective^  is,  tirat  this  tpeaa/iieit,  now  stated  b^  the 
prosecutor,  is  set  forth  in  no  part  of  the  minor  proposidon^ 
and  I  was  led  to  conclude,  that  dl  that  tiie  Lord  Advocate 
aMantto  prove  was,the  administering  of  the  oath,  the  pan* 
Hd  being  present  at  the  time.  If  he  meant  to  prove  a  tp§^ 
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ctet/wCt  of  a  different  kind,  thai  the  pannel,  though  not 
present,  caused  the  administering,  that  tpeeiafaeii  shoald 
nave  been  stated.  And  surelj,  according  l«y  Mr  Hame's 
doctrine  of  speciieation,  the  fact  whether  the  panoel  iras 
present  or  not  at  the  administering  of  the  oath  shoald  hare 
been  staled.  Then,  is  the  Lord  Advocate  entitled  to  bving 
an  indictment  without  saying  whether  the  pannel  was  pre- 
sent at  the  administering,  or  a  hnndred  miles  off  ^  Hia 
Lordship's  plea  is  competent,  under  the  major,  but  not 
under  the  minor  proposition.  If  jou  adopted  this  view  of 
the  Lord  Advocate's,  you  would  proceed  on  a  wpeektfiicHf 
taking  for  f^rantcd  it  is  not  necessary  to  state  the  ftfo  modo 
of  the  tptnajacti  alleged  to  be  committed. 

As  to  the  question  raised  by  the  Solicitor-General**  an- 
swer, it  is  of  a  different  nature ;  and  I  do  not  knoir  by 
what  principle  tX  law  the  public  prosecutor  can  be  fain- 
dered  from  proving  the  fact,  and  then  the  presence  of  the 
pannel.  Bat,  I  submit  to  the  publie  prosecutor,  that  it  w 
an  inconvenient  naode  of  proof.  I  do  not  mean  to  sustain 
the  objection  upon  this  ground;  but,  it  can  answer  no 
purpose  to  prove,  that  any  obligation  was  then  administer- 
ed or  taken ;  for  it  cannot,  and  ought  not  to  affect  the 
prisoner  if  he  was  not  present.  And  the  only  effect  would 
be  to  create  a  prejudice  in  the  minds  of  the  Jury. 

Loan  PiTMiLLTd— My  difficulty  arisea  from  what  has 
been  stated  by  the  Solicitor-General.  The  crime  charged 
is,  that  the  pannel  administered  the  oath,  or  caused  it  to 
be  administered.  It  will  be  sufficient  to  prove  that  he  ad* 
ministered  the  oatli,  or  caused  it  to  be  administered — but 
then  we  must  attend  to  the  manner  in  which,  the  time 
when,  the  place  where,  he  had  done  so,  and  I  agree  as  to 
what  has  been  said  by  Lord  Gillies  and  Mr  Clerk,  that 
such  particulars  require  to  be  specified.  It  is  said  in  the 
indictment,  that  the  pannel  did,  '<  upon  the  5th  day  of 
February,  ]817>  or  on  one  or  other  of  the  days  of  that 
month,  or  of  January  immediately  preceding,  at  a  se- 
cret meeting  held  at  the  house  of  John  Robertson,"  &c 
Whether  he  administered  the  oath,  or  caused  it  to  be  ad- 
ministered, it  most  l>e  upon  the  5tb  of  FebruarT,or  some 
day  of  that  month,  and  at  that  secret  meeting.  It  will  not 
do,  that  he  did  it  out  of  that  meeting.  I  think  we  are 
bound  strictly  to  Aisten  the  prosecutor  down,  both  to  the 
time  and  place  charged  in  the  indictment.  The  proof 
must  be  as  to  February  or  January,  and  the  pannel  must 
have  been  present. 
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1  bare  some  difficulty^  from  what  the  Solicitor-General 
stated  ;  for,  it  it  possible  tbis  man  may  have  oaased  that 
oath  to  be  administered,  and  perhaps  in  a  room  among  a 
crowd,  and  a  particular  witness  may  not  have  icnown  the 
pannel  had  been  the  cause  of  the  administering.  I  think 
It  is  not  incompetent  to  the  public  prosecutor  to  prove  as  he 
was  doing.    If  he  fail,  it  will  not  go  against  the  prisoner* 

LoBD  Restom  signified  his  agreement  with  what  had 
been  said. 

Lord  Justick-Ci«bbk.-*I  agree^  that  though  it  is 
competent  to  charge  the  causing  the  oath  to  be  admim- 
Btered^  as  well  as  tne  administermg  of  the  oath,  yet  the 
same  precision  is  required  as  to  the  ^ectcs /«cft'  charged, 
and  that  time,  place,  and  manner,  should  be  particularly 
specified.  But  I  own  I  am  equally  clear,  that  there 
is  nothine  that  can  ]>revent  the  public  prosecutor  from 
proviuff  the  nature  of  the  oatb^  and  the  place  and  time 
when  It  was  administered^  and  aflerwaras  the  pannel's 

Eresence.    I  am^  therefore,  for  allowing  the«  question  to 
e  put. 

(The  Witness  was  brought  back.) 

Lord  Advocatb« — What  were  the  terms  of  the  oath 
put  that  other  night  at  Robertson's,  not  the  oath  of  se- 
crecy f 

A.  It  was  the  prisoner  who  administered  that  oath. 

Q.  What  were  the  words  i 

A.  It  was  the  usual  one.  I  cannot  repeat  it.  It  was 
about  reform. 

Q.  Do  you  remember  how  it  begaa  i 

A.  ^'  In  the  awful  presence  of  God.'' 

Q.  Was  there  any  thing  about  swearing  i 

A.  Yes. 

Q.  What  were  the  words  ? 

A.  I  saw  an  oath,  after  I  was  put  in  prison,  in  a  speech 
in  parliament  which  was  the  &ame  as  that  then  admini- 
stered. 

Q.  You  said  the  oath  began,  '^  In  the  awful  presence  of 
God."     Was  there  any  thing  about  the  word  ^  swear  f* 

A.  If  I  had  not  seen  the  oath  in  a  newspaper,  I  ooald 
not  have  remembered  a  word  of  it. 

Me  Clbrk  made  some  observation  which  the  Reporter 
did  not  hear. 

Lord  Advocatb.^1  cannot  lose  the  benefit  of  this 
witnfftt's  testimony,  and  I  have  no  wish  to  put  any  ques^- 
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tionilMtwilhanewiogettlie  tnitfaflpdm  hMi  of  #lial 
lie  wamy  kmm  adMliy  to  hate  taken  place.  I  thould  be 
haMj  to  piefeat  those  intemiplioDe  from  the  other  aide 
of  the  bar  if  yoar  Lordships  woald  take  the  exanuoalioa 
of  this  witness  into  yoor  own  hands. 

Mn^GnANT^— We  can  ^?e  no  fiurdier  qaeslions  to  |iot 
after  his  last  anssrer. 

Loan  Jobticb-Clbrk.— -Till  y<Hi  saw  the  oath  in  a 
newspaper,  joa  cooid  not  have  repeated  any  part  of  it  t 

A.  Nothing  but  the  beginning,  fiefoie  I  went  oot,  yon 
asked  me  whether  there  was  an  administration  of  any 
other  oath  in  these  booses.  I  recollect,  after  I  read  ont 
the  oath  in  Robertson's,  John  Boebanan  came  in  aad  I 
mad  it  to  him— the  secret  commitlee  oath. 

I^an  HaaMAiin.— Gould  yon,  nithont  the  newspaper, 
have  reooUecled  the  latter  part  of  the  oath  t 

A.  No. 

(Witacm  wtthdtawn.) 

Loan  ADTocATB.*«-*Althoogh  the  witnem  read  tbe  oath 
Sn  a  newspaper,  be  did  not  swear  the  reading  in  the  news* 
paper  gave  nim  any  new  impressions  of  it  The  circnm- 
stance  merely  broaght  it  to  nis  recollection*  He  baa  ex« 
pressly  said  the  cam  he  then  read  waa  the  same  he  heard 
administered  in  the  meeting*  Mow,  1  beg  kave  to  ask, 
what  is  there  to  prevent  my  laying  a  copy  of  the  oath 
even  now  before  bun,  and  asking  the  witness  whether  that 
was  the  oath  which  was  administered  or  no  ?  I  am  not 
•ware  of  any  mie  of  law  which  should  prevent  my  doinff 
so,  and  it  woald  in  many  cases  l>e  attended  with  the  total 
loM  of  evidence  if  sach  a  form  of  proceeding  was  held  to 
be  illegal*  Few  persons  hove  the  power  of  repeating  from 
memory  verboHm  what  they  ham  readi  although  they  can 
recollect  it  when  laid  before  them,  or  read  over  to  them ; 
and  it  would  be  to  render  the  statute  under  which  thisin- 
dictnent  is  laid  utterly  mopcnitivie,  if  it  were  held  that  it 
4a  incompetent  to  do  more  than  aak  the  witnesses  to  repeat 
the  ^pmnma  verba  of  the  illegal  oath  charged  to  have  beea 
jadaaittislered*  Nothing,  in  efliNn,  more  happened  in  this 
case.  Indeed,  i  apprc&end  not  so  much  has  been  done, 
^ihen  the  fact  is  merely  that  tlie  witness  saw  accidentally 
in  a  newqiaper  the  oatti  which  he  had  heard  before,  ami 
ivhkk  bronght,  he  depones^  its  terms  to  his  recdloction. 
In  fact,  the  question  is  not  bow  he  came  to  rememl>er  the 
<oalh,  baidoes  he  now  reeoilect  it }  and,  I  sutmiit,  it  is  of 
how  thai  neoOeclaon  was  obtainadj  (en- 
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eepting  atwaytany  undae  proceeding  on  the  part  of  the 
public  piosecator,  which  is  not  here  alleged  to  have  taken 
place^)  if  it  is  clear  and  distinct. 

This  is  a  question  of  great  importance  indeed ;  and  if 
your  Lordships  sustain  this  objection,  founds  upon  the 
witness  having  read  the  oath  in  a  newspaper,  it  will  go  far 
to  impede  the  course  of  justice.  T^e  same  must  in  every 
case  be  sustained  where  the  witness  has  read  the  narrative 
of  the  previous  proceedings  before  a  magistratei  in  the  pub- 
lic prinU,  and  an  end  would  therefore  be  put  to  convic- 
tions in  the  most  atrocious  cases,  which  are  generally  those 
on  which  the  most  public  investigations  take  place. 

Mb  jEirrRET. — ^Nothing  can  be  more  fair  or  candid  than 
the  statement  of  the  Lord  Advocate,  and  I  agree  with  him 
in  an  observation  which  he  made,  but  it  leads  to  a  decision 
in  my  &vour.  If  the  Lord  Advocate  had  been  correct  in 
stating,  that,  in  consequence  of  an  innocent  accident,  the 
crown  was  to  be  deprived  of  any  thing  they  would  other- 
wise have  had  the  benefit  oU  that  certainly  would  be  an 
eviL  But  observe  how  the  fact  stands.  The  witness  ad- 
mits, that,  in  point  of  faet^  if  the  trial  had  proceeded  before 
he  read  the  newqpaper,  or  if  he  had  never  seen  it,  his  me- 
mory would  have  been  an  entire  blank  as  to  the  terms  of 
the  oath }  and  the  question  is,  Can  evidence  from  such  a 
source  be  received  in  a  court  of  justice  ? 

What  is  it  that  a  witness  mn^t  speak  to?  The  &cts  to 
whidi  he  waspresent^  and  if  he  states,  that,  as  to  these  fiict% 
he  has  no  recollection  of  himself  and  that  the  source  from 
which  he  has  derived  uny  recollection  of  the  circumstances, 
is  a  newspaper,  this  is  no  evidence  at  all. 

I  distinguish  this  case  from  one  where  a  person  may  say, 
I  had  forgotten  every  thing  but  for  a  paper  that  i  wrote 
myself^  and,  immediately  upon  reading  it,  my  memory  was 
refreshed,  and  I  could  now  positively  swear  to  the  circum- 
stances. But  only  sec  the  diiterence  here,  and  see  the  in- 
finite incakulable  danger  to  which  a  person  might  be  expo- 
sed, particularly  in  a  question  with  the  crown,  as  in  the  case 
of  the  pannel  here^  on  a  trial  upon  charges  of  a  crime  against 
the  government,  if  a  witness  were  to  be  eicamined  whose  me- 
mory is  gonc^  and  who  is  totally  unable  to  give  testimony  on 
the  subject  but  from  the  accident  of  seeing  an  unauthentic 
account  in  a  newspaper.  Such  witnesses  will  be  liable 
to  the  delusions  to  which  the  human  mind  is  liable,  from 
any  thing  bearing  a  resemblance  to  former  objects  of 
its  knowfedge^  and  will  think  that  they  have  seen  before 
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what  only  bcftn  a  resembkiiGe  to  what  they  hod  formerly 
known.  Ererj  one  ikmiliar  with  dreams  nratt  know^  that 
in  them  tbe  vividness  of  conception  sometimes  leaves  an  im- 
pression almost  of  reality  on  the  mind.  A  witness,  who  has 
alt<H^her  forgotten  the  terms  of  an  oath  which  he  had  once 
read,  and  afterwards  reads  in  a  newspaper  an  oath  which 
appears  of  the  same  genera)  desa*iption^  will  believe  it  to 
be  the  same  oath ;  bat  if  he  be  examined  on  the  subject,  all 
he  can  swear  to  will  be  the  tenor  and  recollection  of  what  he 
read  in  the  newspaper.  Even  at  this  moment  tbe  witness 
swears  he  could  not  have  recollected  any  thing  of  the  na- 
ture or  terms  of  the  oath  but  for  the  newspaper.  A  witness 
whose  memory  is  revived  by  accident,  may  say,  I  now  re- 
member. But  this  witness  says  he  could  not  have  recol- 
lected but  for  the  newspaper.  He  recalls  the  oath  to  lus 
imagination  rather  than  his  memory.  If  be  says  he  has 
no  recollection  but  from  the  newspaper,  he  has  no  recol- 
lection but  of  the  newspaper,  a  source  of  information  nrfiich 
must  exclude  his  evidence  from  being  received.  I  suboiity 
that,  in  a  court  of  civil  jurisdiclion,  evidence  of  this  kind 
could  not  be  received ;  and  to  allow  evidence  of  this  ques- 
tionable sort  to  be  taken  in  this  Court,  and  hi  such  a  case 
as  the  present,  would  be  an  example  of  the  most  dangerous 
nature. 

Lord  Advocate. — If  the  recoUection  of  the  witness  de« 
pends  altogether  upon  what  he  read  in  the  Dewsp^)er,  I  am 
not  entitled  to  ask  as  to  that  recollection ;  but  my  ques- 
tion is,  whether  he  can  recollect  the  snb^nce^  not  the 
terms  of  it,  without  the  newspaper  f  I  wish  that  farther 
cleared  up. 

Lord  Juitxce-Clbrk. — I  think  it  ri^t  to  state  what  I 
have  taken  down  from  the  witness.— <'  That  if  he  had  not 
seen  it  in  the  newspapers  h^  would  not  have  remembered 
another  word  of  it ;  and  that,  with  the  exception  of  the 
words  in  the  b^inning  he  has  stated,  he  could  not  have 
repeated  on  his  oatli  any  part  of  it,  had  he  not  so  seen 
it  in  the  newspapers."  Under  these  circumstances,  we  are 
dear  it  would  not  be  consistent  with  any  rules  of  justice  to 
have  the  witness  examined  further  as  to  the  terms  of  that 
oatli,  for  he  could  only  give  his  recollection  from  the  news- 
paper. 

Lord  Hermand.— ^Id  answer  to  my  question,  he  said  he 
could  not  without  the  newspaper  have  recollected  the  last 
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purt  of  the  oath ;  so  he  cannot  be  examined  further  on 
the  termi  of  the  oath. 

WITNESS  BROUGHT  BACK. 

Q.  By  whom  was  this  oath  administered  hi  Robertson's  ? 
A.  By  the  prisoner. 

Mr  Jeffrey. — Q.  To  whom  was  it  administered  ? 

A.  To  a  man  whom  we  met  upon  the  road. 

Q.  What  other  persons  were  present  i 

A.  We  went  in  with  John  Buchanan  and  this  man»  and 
John  Buchanan  went  out  to  see  another  man,  and  then 
came  in  ;  and  I  am  not  sure  whether  the  administering  was 
done  when  he  returned. 

Q.  No  other  person? 

A.  No. 

Q.  You  do  not  know  his  name  ? 

A.  No. 


Hugh  DiouoWi  Sworn— Examined  by  the  Lorb  Aoto- 

CATB. 

Q.  Do  you  know  the  house  of  William  Leggat  i 

A.  Yes,  I  have  been  in  the  house» 

Q.  Who  were  all  there  ? 

A.  A  number  of  men. 

Q.  Was  the  prisoner  there  i 

A.  Yes. 

Q.  Was  Peter  Gibson  there? 

A.  Yes. 

Q.  Was  M«Lachlane  there? 

A.  Yes. 

Q.  Was  John  Campbell  there? 

A.  Yes. 

Q.  Was  any  oath  taken  or  administered  at  that  meeting  i 

A.  There  was  what  we  called  a  bond  of  union  agreed 
among  us  at  that  meetinff. 

Q.  Can  you  repeat  it  r 

A.  No- 

Q.  Can  you  tell  the  import  of  it? 

A.  Hearing  it  rend^  I  conkl  give  an  idea  if  it  witf  like  it. 
I  never  read  the  originaL 

Q.  Did  you  hear  It  read  that  ai^ht  ? 

A.  Yes. 

9 
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Q.  Who  read  it? 

A.  I  could  not  be  certain  of  hii  name  who  read  it. 

Q.  Was  it  the  prisoner  i 

A.  No. 

Q.  Was  be  present  when  it  was  read? 

A.  I  think  he  was. 

Q.  Did  you  take  it?  Was  it  given  to  you  i  Was  it  ad- 
ministered to  you  ? 

A.  After  it  was  amed  upon,  it  was  taken  by  a  Tote. 
From  circumstances  U>at  occurred  throoffh  the  day,  I  oouU 
not  say  it  was  taken  as  an  oath.    It  mi^  be  the  case. 

Q   In  what  form  was  it  taken  ? 

A.  They  stood  up  and  beU  up  their  hands.  I  do  not  re- 
member any  words  used  at  the  time. 

Q.  Part  of  the  time  it  was  read,  they  iieU  up  their  hands? 

A.  Yes. 

Q.  What  were  the  drcnmstances  that  happened  thioi^ 
the  day? 

A.  Being  the  first  of  January^  I  had  got  some  Uqfior 
i^rouA  the  day. 
^  Q.  Did  it  affect  your  memoiy  ? 

A.  I  could  not  take  upon  me  to  speak  with  certainty  as 
to  that  night.  I 

Q.  Were  you  at  Munn's  ?  i 

A.  On  the  4th  of  January.  I 

Q.  Was  the  prisoner  there  ?  I 

A.  Yes.  I 

Q.  Was  the  bond  or  oath  read  or  administered  there? 

A.  One  man  read  it  and  held  up  liis  hand. 

Q.  Who  was  he? 

A.  I  never  saw  him  before  or  since. 

Q.  Was  the  prisoner  present  i 

A.  I  do  not  know. 

Q.  Who  read  it? 

A.  The  man  himself. 

Q.  And  heki  his  hand  up  ? 

A.  Yes. 

Q.  Was  the  prisoner  present  ? 

A.  I  couki  not  say.  The  room  was  too  small,  and  some 
withdrew.  He  had  been  at  the  meeting,  but  I  cannot  tell 
whether  he  was  present  at  the  administering. 

Lord  Advocate. — Withdraw  the  witness. 

Lord  Adtocatr.— Hating  now  oonchded  the  most 
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terial  part  of  the  evidence  upon  which  I  had  cameeted  to 
esti^Iish  the  charges  laid  in  the  indictment^  and  find^ 
diat  the  witneaset  have  not  given  testimony  corresponding 
to  their  previous  examinations,  and  on  vmich  I  was  most 
thoroughly  persuaded  I  should  have  convicted  the  panndf. 
I  deem  it  incumbent  on  me,  in  justice  to  your  Lordships^ 
whose  time  is  too  precious  to  be  needlessly  wasted,  not  to 
take  up  a  moment  longer  than  neoessanr,  by  going  into 
&rther  evidence,  which  I  believe  to  be  still  less  coBcliisive^ 
and  without  proceeding  farther  in  which,  I  am  now  satisfied 
the  pannel  is  entitled  lo  a  verdict  of  acquittak  However 
mqch,  therefore^  I  must  regret  a  result  so  different  from 
what  the  truth  of  the.  case  and  public  justice  demanded^ 
my  consolation  will  be  that  I  have  dischuged  my  own  doty 
in  submitting  the  investigation  to  the  judgment  of  a  jury* 

Mr  JanKET. — After  what  has  been  stated,  with  so  muck 
candour  and  prrariety,  by  his  majestv's  advocate^  I  should 
be  to  blame^  if  I  were  to  dwdl  on  the  course  of  evidence 
whidi  has  been  led*  I  should  be  infinitelv  to  blames  if 
even  any  feeliuff  of  ioy  or  triumph,  cKcusable  on  such  an 
occasion,  should  lead  me  to  make  any  fiurther  observations^ 
I  shall  be  satbfied  with  that  verdict  which  the  good  sense 
and  right  feeling  of  the  jury  shall  determine  upon ;  anc^ 
in  whatever  terms  that  veraict  shall  be  contained,  I  am 
sure  it  will  do  ample  justice  to  the  whole  < 


Lord  JuaTicE-CLBRK«-*Gentleme&  of  the  Jnry,  I  am 
happy  to  thiuk,  that,  after  what  has  taken  place,  the  pan- 
nel can  expect  nothing  but  an  acquittal.  Your  duty  is  now 
an  extremely  light  and  pleasant  one,  and  very  diflferent 
from  that  which  must  have  been  expected  when  we  com- 
menced this  trial*  It  is  your  duty  to  return  such  a  verdict 
as  you  may  think  due^  U>  the  case^  taking  all  the  circmn- 
stances  into  eonsideration,  and  to  find  the  pannel  either 
Not  Guilty,  or  the  libd  Not  Proven.  I  leave  the  case  in 
your  hands,  you  beinj;  possessed  of  all  the  fiicts  as  hither- 
to dischised,  and  quite  able  to  discriminate  the  Gircnm- 
stances  of  the  evidence.  And  as  to  the  verdict  you  return, 
it  may  be  mo  voce,  if  yon  are  unanimous;  but,  if  not,  we 
will  sit  with  g^t  pleasure  to  receive  your  verdict  in  wri- 
ting, if  you  think  it  necessary  to  retire  lor  that  purpose. 

The  Jury,  without  retiring,  unanimously  found  the  Libei 
Not  Proven. 
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>  LoEo^  Ji7inte>CL£EK.<>— Gentletnen  of  the  Jury,  yon 
mn  now  discbu^fj^ed  from  your  fatiguing  du^ ;  and  I  have 
to  cxpreis  my  eutire  concurrence  in  the  terms  in  which 
you  faiiTe  expressed  your  verdict. 

Andrew  M'Kinley, — in  consequoice  of  whmt  has  passed 
this  day,  rehlive  to  the  charge  exhibited  against  you,  the 
Jnrr  have  returned  a  verdict^  all  in  one  voice,  finding  the 
VM  Nol  Proven.    It  is  therefore  the  duty  of  the  Court  to 
aiioillie  you  umpHdiet^  and  to  dismiss  you  from  that  bar. 
Bnty  Sitf  I  cannot  help  noticing,  upon  this  occasion,  that 
the  verdict  of  your  eountiymen  has  not  pronounced  yon 
to  be  Not  GiQil^  of  the  charge  tliat  was  exhibited  i^[ainst 
yon;  and  I  have  afaieady  stated  in  your  presence  that,  in 
refercnoe  to  the  evidence,  unsatisfiictoiy  and  inconclusive 
as  it  was  with  respect  to  the  full  measure  of  your  guilty  and 
looking^  above  sra,  to  those  declarations  of  yours^  which 
were  pvoved  and  made  part  of  the  evidence  by  a  regular 
minnte  of  admission  by  your  counsel,  I  am  decidedly  ot 
opinion' the  Juiy  were  bound  to  return  the  verdict  now  up- 
on record-— a  verdict  which  leaves  a  mark  upon  your 
chaiacter,  that  nothing  but  a  life  of  future  rectitucfe  in 
every  respect  can  wipe  oft    You  are  now  to  be  delivered 
fimn  all  risk  of  punishment  for  any  degree  of  guilt  yon 
■wy  have  incnrred  relative  to  the  transactions  mention- 
ed in  the  indictment;  and  I  do  hope  and  trusty  that,  after 
the  fiilly  fair,  and  impartial  trial  you  h^ave  undergone^  in 
which*  while  an  attempt  was  made  to  esubliah  the  charge 
against  yon,  you  bad  the  protection  of  the  laws  of  your 
eountry,  and  the  blessed  sategnard  of  a  jury  of  your  couo- 
tiymen  to  watch  over  your  interests^  you  have  now  an 
enttte  and  perfect  conviction  of  the  happiness  and  securi- 
tv  under  which  the  people  of  this  country  at  present  live, 
that  yon  are  now  iuUy  convmced  the  constitution  of  your 
eountry  afibrds  a  complete  safeguard  to  its  sulgects ;  and 
that  there  can  be  no  risk  of  tneir  lives  or  liberties  be- 
ing invaded,  while  the  sanction  of  the  law  at  aH  times 
extends  its  protection  to  them.    1  hope,  therefore^  when 
yott  retnm  to  the  socie^  in  which  you  formerly  lived, 
that,  in  whatever  proceedings  you  may  have  formerly 
been  eBgaged-^whatever  secret  meetings  you  may  have  at- 
tended^^woatever  description  of  persons  you  mi^  have 
heea  linked  with  by  bonds  of  union^  oaths^  or  engagements, 
yoU  will  fiom  this  time  resolve  to  abstain  from  all  such 
proceedings,  and  never  render  it  even  possible  timt  any  such 
cfaai]ge  ahould  again  be  exhibited  against  you ;  that,  on  the 
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contrary,  70a  will  use  your  utmost  endeavours^  by  holding 
^  out  the  example  of  the  protection  of  the  law^  which  you 

^^  have  experienced,  to  convince  them  that  they  ought  to 

unite  with  you  in  preserving  unimpaired  that  nappy  con- 
stitution and  government,  under  which  the  subiects  of  this 
^  country  live ; — that,  in  short,  you  will  act  the  part  of  a 

.  good  subject,  justify  the  verdict  m  yoqr  fiivour,  and  proves 

Uiat,  thouffh  you  may  have  been  misled  b^  the  designs 
''  perhaps  of  other  men,  yon  are  not  wicked  in  heart,  and 

will  live  peaceably  in  time  to  come.    I  trust  what  I  have 
I  now  said  will  have  a  due  effect,  and  I  congratulate  you 

^  upon  the  verdict  you  have  received. 

^  *<  The  Lord  Justice-Clerk  and  Lords  Commissioners  of 

'.'  Justiciaiy,  in  respect  of  the  foregoing  verdict,  assoilzie  the 

^  pannel  simplieiUr^  and  dismiss  him  from  the  bar. 
^  (Signed)  « D.  Boyle,  J.  P.  D.'* 

^  Andrew  M^Kinlet. — I  am  not  able  to  stand,  from  a 

weak  state  of  body,  to  return  my  thanks  in  a  long  speech. 
>  But  I  wish  to  return  my  sincere  thanks  to  your  Loraships 

^  for  showing  me  such  kindness ; — to  the  gentlemen  of  toe 

jury  for  their  attention,  and  the  verdict  they  have  return- 
ed ;~and  to  the  Lord  Advocate  for  his  kind  attention  du- 
ring my  imprisonment;^ and  I  wish  publicly  to  declare^ 
that  I  had  all  the  liberty  and  indulgence  that  man  could 
possibly  have  in  such  circumstances.  My  feelings  of  grati* 
tude  to  my  Counsel  are  stronger  than  I  can  express. 


J 


APPENDIX.— No-  L 


PROCEEDINGS  AGAINST  JAMES  M'EWAN,  AND 
OTHERS,  AT  GLASGOW. 


tlxtractfrom  the  Record,  eontaimng  Proceedings  in  the  Cir- 
ctdt  Court  of  Juiticiary  at  GUagow,  against  James  Nt* 
Ewan,  AVDowal  Pate,  or  Petit,  ana  John  Connelton, 
2Sd  April,  18 17^  before  Lords  Hermand  and  Gillies. 

'*  The  diet  was  then  called  of  the  criminal  prosecution  at 
the  instance  of  his  Majesty's  Advocate,  for  bis  Majesty's  in- 
terest, against  James  M'  Ewan,  now  or  lately  cardine-master 
at  Humphrie's  Mill,GorbaIsorGlasgow;  M'DowafPate,or 
Peat,  now  or  lately  weaver  in  Picadilly  Street^  Anderston^ 
ID  the  vicinity  of  Glasgow ;  and  John  CSonnelton,  now  or 
lately  cotton-spinner,  in  Calton  of  Glasgow,  for  the  crime 
of  administering  unlawful  oaths,  as  particularly  mentioned 
in  the  indictment  raised  and  pursued  against  them  there- 
anent,  bearing  :— 

James  M^Ewan,  now  ot  lately  carding-master  at  Hum« 
plirie's  Mill,  Oorbals  of  Glasgow;  M'Dowal  Pate,  or 
Feat,  now  or  lately  weaver  in  Piccadilly  Street,  Ander^ 
ston,  in  the  vicinity  of  Glasgow ;  and  John  Codneltpo^ 
now  or  lately  cotton-spiniier  in  Caiton  of  Glasgow ;  Yoa 
are  indicted  and  accused,  at  the  instance  of  Alexander 
Macpnocbie  of  Meadowbank,  his  Majesty's  Advocate,  for 
his  majesty's  interest:  That  albeit, by  an  act  passed  in  the 
^fty-second  year  of  his  present  Majesty's  reign,  intituled, 
"  An  act  to  render  more  effectual  an  act  passed  in  the 
'*  thirty-seventh  year  of  his  present  majesty,  for  prevent* 
'*  ing  the  administering  or  taking  unlawful  oaths,"  it  ia 
inter  alia  enacted,  ^  That  every  person  who  shall,  in  any 
*'  manner  or  form  whatsoever,  administer,  or  cause  to  be 
'^  administered,  or  be  aiding  or  assisting  at  the  administer^ 
*'  ing  of  any  oath  or  engagement,  purporting  or  intending 
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"  to  bind  the  person  iakiog  the  same  to  commit  any 
'<  treason,  or  murder,  or  any  felony,  punishable  by  law 
**  with  death,  shall,  on  conviction  thereof  by  due  coorae  of 
"  law,  be  adjudged  guilty  of  felony,  and  suffer  death  as  a 
*'  felon,  without  benefit  of  clergy,"    And  further,  by  ace* 
tion  fourth  of  said  act,  it  is  enacted,  **  That  persons  aiding 
*'  and  assisting  at  the  administering  of  any  such  oath  or 
*'  engagement  as  aforesaid,  and  persons  causine  any  such 
**  oath  or  engagement  to  be  administered,  though  not 
''  present  at  the  administering  thereof,  shall  be  deemed 
**  principal  offenders,  and  shall  be  tried  as  such,  and  on 
"  conviction  thereof  by  due  course  of  law,  shall  be  ad 
''judged  guilty  oF  felony,  and  shall  suffer  death  as  felons, 
*'  without  benefit  of  clergy,  although  the  person  or  persons 
*'  who  actually  administered  such  oath  or  engagement,  if 
''any  such  there  shall  be,  shall  not  fiave  been  tried  or 
*'  convicted."    ^nd  further,  by  section  sixth  of  the  said 
act,  it  is  enacted,  ''  That  any  engagement  or  obligation 
''  whatsoever,  in  the  nature  of  an  oath,  purporting  or  in- 
"  tending  to  bind  the  person  taking  the  same  to  commit 
**  any  treason,  or  murder,  or  any  felony,  punishable  by  law 
'^  with  death,  shall  be  deemed  an  oarh  within  the  intent 
''  and  meaning  of  this  act ;  and  in  whatever  form  or  man* 
^  nor  the  same  shall  be  administered  or  taken,  and  whether 
*^  the  same  shall  be  actually  administered  by  any  person 
''  or  persons  to  any  other  person  or  persons,  or  taken  by 
^  any  other  person  or  persons  without  any  administration 
''  thereof  by  any  other  person  or  persons/*    Yet  true  it  is 
and  of  verity,  Chat  yon,  the  said  James  M'Ewan,  M'Dowal 
Pate,  or  Peat,  and  John  Connelton,  are  all  and  each,  or 
one  or  other  of  you,  guilty  of  the  said  crimes,  or  of  one  or 
more  of  them,  aetors  or  actor,  or  art  and  part ;  in  so  far  as 
you,  the  said  James  M*£wan,  M'Dowal  Pate,  or  Peat,  and 
John  Connelton,  having  at  Glasgow,  and  in  the  vicinity 
thereof,  in  the  course  of  the  months  of  November  and  De* 
cember,  one  thousand  eight  hundred  and  sixteen,  and  of 
January  and  February  one  thousand  eight  hundred  and 
seventeen,  wickedly,  maliciously,  and  traitorously  con- 
spired and  agreed,  with  other  evil-disposed  persons,  to 
break  and  disturb  the  public  peace,  to  change,  subvert, 
and  overthrow  the  government,  and  Co  excite,  move,  and 
raise  insurrection  and  rebellion ;  and  especially  to  hold 
and  attend  secret  meetings  for  the  purpose  of  obtaining 
annual  parliaments  and  universal  suffrage  by  unlawful  and 
violent  means,  did  then  and  there,  all  and  each,  or  one  or 
other  of  yoU|  wickedly,  maliciously,  and  traitorously  adnii- 


8 

nistery  or  cause  to  be  administeredj  or  clici  aid  or  agsitt  at 
the  administeriDg^  to  a  ereat  nomber  of  persons^  an  oath 
or  engagement^  or  an  ooligation  in  the  nature  of  an  oath^ 
in  the  following  terms,  or  to  the  following  purport : — '^  In 
''  awfiil  presence  of  God^  I,  A.  B.  do  voluntarily  swear 
**  that  I  will  persevere  in  my  endeavouring  to  form  a 
''  brotherhood  of  affeetion  amongst  Britons  of  tytrj  de« 
^  scription  who  are  considered  worthy  of  confidence,  and 
^'  that  1  will  persevere  in  my  endeavours  to  obtain  for  all  the 
'^  people  in  Ureat  Britain  and  Ireland  not  disqualified  by 
''  crimesor  insanity,  the  elective  franchiseattheage  of  twefi« 
^  t^-one,  with  free  and  eoual  representation  and  annual  par* 
^  Iiaments;  and  that  I  will  support  the  same  to  the  utmost  of 
^  my  powerycither  by  moral  or  physical  strength,  as  the  case 
**  may  require.  And  I  do  further  swear,  that  neither  hopes, 
''fears,  rewards,  or  punishments,  shall  induce  me  to  in* 
"  form  on  or  give  evidence  against  any  member  or  mem* 
"  hers,' collectively  or  individually,  for  any  act  or  expres* 
"  sion  done  or  made  in  or  out  in  this  or  similar  societies, 
^  under  the  punishment  of  death,  to  be  inflicted  on  me 
"^  by  any  member  or  members  of  such  societies.  So  help 
^  me  God,  and  keep  me  stedfast.**  Which  oath  or  obl^ 
gation  did  thus  purport  or  intend  to  bind  the  persons  ta* 
king' the  same  to  commit  treason,  by  effecting  by  physical 
force  the  subversion  of  the  established  government,  laws, 
and  constitution  of  this  kingdom.  And  more  particularly 
you,  the  said  James  M'Ewan,  M'Dowal  Pate,  or  Peat, 
and  John  ConneUon,  did,  upon  the  first  day  of  Ja* 
Buaty  one  thousand  eight  hundred  and  seventeen,  or 
on  one  or  other  of  the  days  of  that  month,  or  of  Der 
cember  immediately  preceding,  or  of  February  imme- 
diately following,  at  a  secret  meeting,  held  for  that  and 
other  unlawful  purposes,  in  the  house  of  William  Leggat, 
change-keeper  in  Kinq-street,  Tradestown,  in  the  vicinity 
of  Glasgow,  or  elsewhere  at  Glasgow,  or  in  the  imme- 
diate vicinity  thereof,  all  and  each,  or  one  or  other  of 
you,  wickedlvj  maliciously,  and  traitorously  administer, 
or  cause  to  be  administered,  or  did  aid  or  assist  at  the 
iadministering  of  an  oatK  or  obligation  in  the  terms  above 
set  forth,  or  to  the  same  purport,  to  Peter  Gibson,  John 
M'Lachlane,  John  tiampbell,  and  Hugh  Dickson,  all  pre- 
sent prisoners  in  the  Castle  of  Edinburgh,  or  to  one  or 
other  of  them,  and  to  other  persons,  whose  names  arc  to 
the  prosecutor  unknown;  the  said  oath  or  obiigation  ihii^ 
binding  or  purporting  to  bind  the  persons  taking  the  same 
to  commit  treasoUi  as  said  is.    And  further,  (9)  you,  the 


said  James  M^Ewan*  M'Dowal  Pate^  or  Peat,  and  John  Coii« 
ueIton»  did^  upon  the  fourth  day  of  January  one  thousand 
eight  hundred  and  seventeen^  or  on  one  qt  other  of  the 
days  of  that  month>  or  of  December  immediately  prece- 
ding, or  of  February  immediately  following,  at  the  bonae 
of  Neil  Munn,  innkeeper  and  stabler  in  Ingram-slreet  of 
Glasgow,  or  elsewhere  at  Glasgow,  or  in  the  immediate 
iricinity  thereof,  all  and  each,  or  one  or  other  of  yon,  wick* 
ediy,  maliciously,  and  traitorously  administer,  or  cause  to 
b^  administered,  or  did  aid  or  assist  at  the  administering 
an  oath  or  obligation  in  the  terms  above  set  forth,  or  to 
the  same  purport,  to  the  said  Peter  Gibson,  John  M'Lacb- 
lane,  John  Campbell,  and  Hugh  Dickson ;  also  to  James 
Hood,  Andrew  Sommervillei  John  Buchanan,  and  James 
Robertson,  all  present  prisoners  in  the  Tolbooth  of  Glas-* 
gow,  or  to  one  or  other  of  them,  and  to  other  persons,  whose 
names  are  to  the  prosecutor  unknown ;  the  said  oath  or  ob- 
ligation, thus  binding,  or  purporting  to  bind,  the  persons 
taking  the  same  to  commit  treason,a8  said  is :  And  you,  the 
said  James  M'Ewan,  M'Dowal  Pate,  or  Peat,  and  John 
Connelton^  conscious  of  your  guilt  in  the  premises,  have 
absconded  and  fled  from  justice.  At  least  times  and  places 
foresaid,  the  said  oath  or  engagement,  or  an  oath  or  en- 
gagement to  the  same  purport,  was  wickedly,  and  mali* 
ciously,  and  traitorously  administered,  or  caused  to  be  ad- 
ministered ;  and  some  persons  did  aid  or  assist  at  the  ad- 
ministering  thereof :  And  you,  the  said  James  M'Ewan, 
M'Dowal  Pate,  or  Peat,  and  John  Connelton,  are  all  and 


each,  or  one  or  other  of  vou,  guilty  thereof,  actors,  or 
actor,  or  art  and  part  All  whicli,  or  part  thereof,  beinff 
found  proven  by  the  verdict  of  an  assize  before  the  Lord 


Justice-General,  the  J>)rd  Justice-Clerk,  and  Lords  Com* 
missioners  of  Justiciary,  in  a  Circuit  Court  of  JusUciary,  to 
be  holden  by  them,  or  any  one  or  more  of  their  number, 
within  the  burgh  of  Glasgow,  in  the  month  of  April,  in  this 
present  year  one  thousand  eiffbt  hundred  and  seventeen, 
you  the  said  James  M^Ewan,  M'Dowal  Pate,  or  Peat,  and 
John  Connelton,  ought  to  be  punished  with  the  pains  of 
law,  to  deter  others  from  committing  the  like  crimes  in 
all  time  coming. 

(Signed)  H.  Hova  Dbummono,  A.  D. 

And  the  said  James  M'Ewan,  M'^Dowal  Pate,  or  Peat, 
and  John  Connelton,  having  been  all  and  each  of  them 
oftentimes  called  in  open  Court,  and  three  times  at  the 
<loor  uf  the  Court-house,  yet  failed  to  appear. 


The  Lords  Hbbmand  and  Gillvbs  decern  and  adjudge 
the  said  Jame»  M'Ewan,  M^Dowal  Pate^  or  Peat,  aod 
John  Conneltony  all  and  each  or  them,  to  be  outlaws  and 
fugitives  from  his  majesty's  laws ;  and  ordain  them  to  be 
put  to  tlie  horn,  and  their  whole  moveable  goods  and  gear 
to  be  escheat  and  inbrought  to  his  tnajesiy's  usCj  for  not 
appearing  this  day.  and  place,  to  underlie  the  law  for  the 
said  crime  of  administering  of  unlawful  oaths,  as  they  who 
were  lawfully  summoned  for  that  effect,  several  times 
called  in  open  Court,  and  thrice  at  the  door  of  the  Courts 
lioase,  yet  failed  to  appear  as  said  is. 

(Signed)  Ad.  6ili.ibs,  P, 
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No.  II. 


COPY— LeUeraddresied''  Hnme  Drammond,  Eiq, 
Adyoeate,  Edioburgh." 

Edmkurgh  CaUle  SM  March  1817 

SiRj 

After  consideratioQ  I  can  see  no  way  thai  wife  can  hm 
informed  how  she  is  to  act  hot  bj  your  wiiting  Mr  Salmon 
giving  him  instmctioos  and  by  me  writing  at  sametime  to 
her  to  call  upon  him  and  attend  to  what  be  tells  her  to  do 
you  must  cause  Mr  Salmon  to  state  to  her  that  I  was  ua* 
der  the  necessity  of  acting  in  the  manner  that  I  have  done 
and  to  shew  her  the  danger  that  she  is  in  to  stop  aboat 
Glasgow  and  that  (  request  her  to  go  out  by  the  mail  to 
Kilmarnock  and  then  walk  to  Symington  to  my  fathers  and 
after  stoping  there  a  few  days  to  go  down  to  Inrin  and  stop 
there  in  my  Sisters  a  night  and  next  day  walk  to  Saltcoats 
where  she  must  take  a  rooip  for  herselt  and  live  there  till 
that  I  send  for  her  as  also  in  Saltcoats  she  will  be  more 
Comfortable  beside  her  mother  Brothers  and  Sister  than  in 
any  other  place  and  that  she  is  to  write  to  me  as  soon  as 
she  reaches  my  fathers  but  Sir  I  must  also  state  that  it  is 
needles  to  send  her  away  without  the  means  of  support  as 
my  ffather  is  an  old  man  and  has  no  income  but  bis  Pen- 
tion  as  welt  her  mother  is  a  widow  and  is  sustained  by  a 
son  who  lives  in  the  house  and  he  being  a  weaver  they  can- 
not but  t>e  poor  and  she  has  not  the  same  opportunity  of 
earning  a  shilling  in  SallcoaU  as  in  Glasgow  and  weakly 
constitution!  and  in  the  situation  in  which  she  is  at  present 
will  not  admit  of  labourious  work  as  also  she  cannot  re^ 
move  any  of  the  furniture  without  paying  the  house  rent, 
that  sum  being  only  Ll.S  which  I  owe  to  the  laird  of 
house  rent  having  paid  him  the  last  half  years  rent  and  li. 
more^I  owe  him  LI.  10  of  loom  rent  at  Whitsunday  that 
is  a  thing  that  has  no  concern  with  the  House  as  it  was  ta- 
ken seperatly  and  if  the  house  rent  be  managed  tell  Mr 
Salmon  to  be  sure  and  order  her  to  give  it  in  nam  of  house 
rent  or  do  not  give  it  at  all  and  that  she  must  have  all  the 
things  upon  the  Saltcoats  carriers  cart  upon  friday  at  fur- 
thest and  be  off  herself  upon  Saturday  *Mr  Salmon  at  same 
time  writing  a  letter  by  post  the  night  before  the  things 
goes  away  to  William  Archibald  weaver  in  Saltcoats  sta- 
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ting  that  the  fiirnitnre  is  coming  with  the  carriers  and 
that  Martha  his  Sister  is  gone  to  my  fathers  but  that  she 
will  be  there  in  a  few  days  (An  expression  is  here  omit* 
ted  as  relating  to  third  parties) 

I  remain  Dear  Sir  yours 

most  respectfully 
(Sig')  John  CamfbeIl* 

(P.  S.  to  the  foregoing  letter.) 
I  wrote  the  report  of  that  meeting  on  the  31'^  and  92^ 
page  of  my  declaration  now  Sir  if  you  possitiyly  do  not 
see  a  way  for  me  to  escape  out  of  their  hands  I  would  re* 
quest  it  of  you  as  a  particular  favour  that  you  would  senre 
me  with  an  Indictment  even  although  that  1  have  crimi- 
nated myself  as  1  would  rather  die  by  the  hands  of  the  ex- 
ecutioner than  by  the  band  of  an  assasin  as  it  would  not 
be  a  ball  through  the  head  or  body  that  would  satisfy  but 
would  employ  every  kind  of  torture  that  conveniency 
would  allow  or  that  malice  could  invent    Yours  &c 

(Sig'^)  John  Camfbul 

(The  foregoing  letter  was  inclosed  and  transmitted  ia- 
the  following  letter  from  Mr  Drummond  to  the  Procura- 
tor Fiscal  at  Glasgow) 

Edinr.  JprU  1  1817 

The  inclosures  will  explain  themselves.*  We  are  cer- 
tainly bound  to  insure  the  woman's  personal  security,  and 
in  order  to  effect  that>  you  may  cause  her  to  be  sent  off  te 
Ayrshire  by  such  mode  of  conveyance  as  the  situation 
of  her  health  renders  necessary^  supplying  her  with  the 
meaus  of  travelling  and  subsistence  of  which  she  seems 
totally  destitute.  As  to  the  house  rent  and  furniture  it  is 
impossible  to  say  any  things  Campbell  has  been  pro- 
mised such  measures  as  are  necessary  to  secure  his  per- 
sonal safely^  and  that  of  his  wife^  without  which  it  is  impos- 
sible to  expect  that  he  should  give  an  unbiassed  evidence, 
or  indeed  any  evidepce  at  all^— Farther  he  must  be  left  in 
the  situation  of  every  other  witness.  I  remain 
Sir 

Your  most  obedient  servant 
(Sig"*)         H.  Home  Dbdmiiono* 
.  Mr  George  Salmond 
Procurator  Fiscal  Glasgow. 

•  The  other  indosure,  was  a  letter  from  J.  Campbell  to  his  wife. 
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P.S.  I  have  beard  nothing  of  CJampbell's  wife  having 
arrived  here.  Is  it  not  a  little  awkward  for  voo  to  be  seen 
about  her  house  i  I  mean  am  her  aceouni.  Bert  yoa  know 
best. 

C»PY— Note  addressed  ''To  the  Sheriff  of  Edinburgh;' 
accompanying  some  additions  to  John  Campbell's  De-^ 
claration. 

Sir 
Having  neglected  what  I  have  here  wrote  at  the  time 
of  writing  my  narrative  I  considered  it  prudent  to  write 
this  as  an  addition  to  my  former  narrative  on  account  that 
I  would  feel  myself  very  embarassed  if  that  these  omis* 
sions  were  not  made  known  to  the  Crown  Counsel  till  I 
made  them  known  when  upon  oath  before  the  Coart-- and 
for  this  reason  1  hope  you  will  have  the  goodness  to  for«« 
ward  it  to  the  Crown  Council  by  so  doing  you  will  muob 
oblige  y'  mo*  ob*  ser* 

(Sigd)       JoBN  Campbell. 

COP¥— Letter  addressed  ^  H.  H;  Drummond  Esq  Ad^ 
vocate  Edlbburgh.'* 

Edinburgh  Castle  27 ih  June  1817 

SiK 

necessity  impells  me  to  make  you  acquainted  with  my 
present  wants  and  at  same  time  to  crave  your  assistance  in 
getting  my  distress  in  some  measure  lessened  they  are  in 
number  three  two  of  them  are  entirely  pergonal  and  the 
third  concerns  both  my  wife  and  me  tne  last  of  which 
causes  me  a  great  deal  of  uneasiAeM.  iind  shall  therefore 
take  the  freedom  to  stat^  ^tbem  seperatly  which  is  as 
follows 

My  shoes  are  in  such  a  situation  that  they  do  not  serve 
to  keep  my  feet  of  the  ground  so  that  my  stockings  are  in 
a  great  measure  destroyed  and  in  a  few  days  the  want  of 
shoes  will  leave  me  without  stockings 

my  trousers  are  also  in  that  sitution  that  for  these  some 
weeks  I  could  not  put  them  on  as  they  were  beeome  unfit 
to  serve  there  design  in  any  sense  which  caused  me  to 
wear  a  pair  of  Breeches  the  cloth  of  which  cost  me  32s. 
pr.  y'.  a  very  unfit  article  for  everv  days  wear  they  are 
fast  changing  appearance  which  will  render  me  soon  des^ 
titute  of  clothing. 

I  now  come  to  the  last  of  the  three  and  the  one  thai 
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concerns  me  most  I  informed  you  before  of  my  wife  be- 
ing Pregnant  and  of  having  been  in  a  bad  state  of  health 
these  some  years  by  past  I  have  now  to  add  that  I  believe 
she  is  arrived  at  that  period  when  that  a  wife  has  a  right 
to  look  for  the  mo9t  tender  care — but  what  must  her  si- 
tuation  be  her  husband  a  prisoner  her  friends  poor  who 
has  the  heart  to  assist  a  person  in  distress  and  thus  render*d 
unable  to  give  her  attendance  when  needed  the  credit  of 
every  poor  man  destroyed  by  the  badness  of  the  times  add 
to  this  the  recoleotion  of  having  been  six  days  badly  with 
her  first  child — and  to  this  a  Doctor  without  the  view  of 
pay  for  his  labour  is  seldom,  known  to  give  his  assistance 
with  these  prospects  I  think  her  misery  nearly  compleat 
and  my  reflections  cannpt  be  thought  yo  be  very  pleasant. 

~  I  hope  Sir  you  will  excuse  my  freedom  it  is  very  di9* 

I  agreable  to  my  ieaUings  to  be  forced  to  this  alternative  at 

'^  this  time. 

Your  considenifion  of  the  above  will  greatly 

^  Oblige  your  most  ObS  Su 

y  .  John  Cahfbsix. 

I  k  is  believed  tli«t  the  Jsflor  furan^ed  John  Csmpbell  with  one  or  two 

]'  articles  of  dress  as  is  usnal  with  prisonera  under  similar  ctrcumstaDces, 

and  which,  he  infoimed  Campbell,  t>eibre  delivariog  the  letter,  oDuld  be 

done  without  writiog  to  any  person.    No  answer  whatever  was  sent  to 

the  letter,  eitfaar  in  writing  or  otherwise. 

It 
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Lately  Published, 

And  Sold  hy  Manners  anb  Miixeb^  amd 

John  Robebtson. 


1.  Thp  Trial  of  Aj^^iixandbil  M^IiAREN,  and 
Thomas  Baird,  before  the  High  Court  of  Jus- 
tidaiy,  at  Edinburgh,  on  the  5th  and  7th  of  April, 
1817>  for  Sedition.  Price  is.  Taken  in  Short- 
hand by  John  Dow,  Esq.  W.  S. 

2.  The  Trial  of  the  Rev.  Niel  Douglas,  be- 
fore the  High  Court  of  Justiciary,  at  Edinburgh, 
on  the  26th  May,  1817,  for  Sedition.  Price  1*.  ft/. 
Taken  in  Short^hand  by  John  Dow,  Esq.  W.  S. 
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